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No.  8998. 
POUDER  ET   AL.  V.  TaTE. 

Pleading. — Answer. — Reply. — A  reply,  or  answer,  to  a  pleading  must 
respond  to  the  entire  pleading,  or  part  thereof,  to  which  it  purports  to 
be  addressed,  or  it  will  be  bad  on  demurrer  for  want  of  sufilcient  facts. 

Same. — Cross  Complaint. — Co-Partnership. — FraudulentCondiict.— Reply  of 
Final  Settlement. — Limited  Venial. — Where  the  gravamen  of  the  cause  of 
action  stated  in  a  cross  complaint  is  alleged  fraudulent  and  illegal  con- 
duct and  acts  of  plaintiff  in  procuring  a  final  settlement  of  co-partner- 
ship dealings,  a  reply  of  full  and  Unal  settlement  with  knowledge 
thereof  does  not  constitute  a  good  defence,  on  demuiTer,  to  all  the 
matters  of  fact  relied  upon  in  the  cross  complaint,  and  is  not  aided  by 
a  limited  denial,  in  conclusion,  of  ^'all  the  allegations  of  the  answer  and 
cross  complaint  not  herein  specially  replied  to.^* 

From  the  Hamilton  Circuit  Court. 

H.  W.  Hai^nngton  and  A.  G,  Howe^  for  appellants. 

J,  Hanna^  F.  Knefler  and  J.  8.  BerryhiU^  for  appellee* 

HowK,  C.  J. — ^This  suit  was  commenced,  by  the  appellee 
against  the  appellants,  in  the  Marion  Superior  Court,  on  the 
14th  day  of  May,  1878.     The  object  of  the  suit  was  to  col- 
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lect  certain  notes  and  to  foreclose  a  certain  mortgage,  exe- 
cuted by  the  appellant  Pouder  to  the  appellee,  on  certain 
real  estate  in  Marion  county,  to  secure  the  payment  of  said 
notes.  The  other  appellants  were  made  defendants  to  the 
action,  because  they  claimed  to  have  an  interest,  adverse  to 
the  appellee,  in  the  mortgaged  premises.  The  appellant 
John  Penn  Brock  answered,  setting  up  a  prior  mortgage  to 
that  of  the  appellee,  and  the  other  appellants  made  default. 
The  only  controversy  in  the  case,  both  in  the  trial  court  and  in 
this  court,  is  between  the  appellant  Pouder  and  the  appellee. 

After  the  cause  was  put  at  issue,  the  venue  thereof  was 
changed  to  the  court  below,  where  a  trial  of  the  issues,  by 
a  jury,  resulted  in  a  verdict  for  the  appellee.  Over  the  mo- 
tion of  appellant  Pouder  for  a  new  trial,  and  his  exception 
saved^  the  court  rendered  judgment  in  the  appellee's  favor 
for  the  amount  of  the  verdict,  and  for  the  foreclosure  of  the 
mortgage  and  the  sale  of  the  mortgaged  premises,  etc. 

In  this  court  the  appellant  Pouder  assigns,  as  en'ors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  his  motion  to  strike  out  the  second  par- 
agraph of  appellee's  reply ; 

2.  In  overruling  his  demurrer  to  said  second  paragraph 
of  reply ;  and, 

3.  In  overruling  his  motion  for  a  new  trial. 

The  second  paragraph  of  appellee's  reply  was  addressed, 
on  its  face,  *'to  the  several  paragraphs  of  answer,  and  to 
the  cross  complaint  of  the  defendant  Milton  Pouder."  To 
present,  intelligibly,  Pouder's  objections  to  the  second  reply, 
and  the  arguments  of  his  counsel  in  support  of  those  objections, 
it  is  necessary  that  we  should  first  give  a  summarized  state- 
ment of  the  allegations,  not  only  of  said  reply,  but  also  of  the 
cross  complaint,  to  which  it  responded.  In  his  cross  com- 
plaint, the  said  Pouder  alleged,  in  substance,  that,  on  the 

-^ day  of ,  1873,  he  and  the  appellee  entered  into 

a  co-partnership  for  the  purpose  of  buying  and  selling 
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horses  and  dealing  in  real  estate,  and  were  co-partners  in 
various  other  matters,  and,  under  said  arrangement,  they 
bought  and  sold  horses  and  other  stock  until  the  summer  of 
1873;  that,  in  the  summer  of  1873,  they  traded  a  lot  of 
horses  then  on  hand,  of  the  value  of  $4,000,  and  paid  $5,000 
in  cash,  aad  executed  their  five  joint  notes,  amounting  in  all 
to  $9,600,  to  one  Joseph  D.  Ii*win  for  the  conveyance  to 
them  of  the  following  real  estate  in  Marion  county,  Indiana, 
to  wit:  Lots  1,  2  and  3  in  the  subdivision  of  the  east  one- 
half  of  the  north-west  quarter  of  section  24,  township  15 
north,  of  range  3  east,  made  by  William  J.  Wiley,  commis- 
sioner, and  recorded  on  page  69  of  pTat  book  2,  and  15 
acres  of  land,  described  by  metes  and  bounds,  and  that  said 
real  estate  was  worth  said  sum  of  $18,600  ;  that,  at  the  time 
of  executing  said  notes  for  said  sum  of  $9,600,  said  Tate  and 
appellant  executed  and  delivered  to  said  Irwin  their  mort- 
gage on  said  real  estate  to  secure  the  payment  of  said  notes, 
of   which  notes  a  particular  description   was  given  ;  that 

afterward,  on  the day  of ,  187-,  the  said  Irwin 

assicrned  the  last  one  of  said  notes,  for  $3,200,  to  one  James 
Canine ;  that,  when  the  parties  entered  into  their  said  co- 
partnership, the  appellant  executed  his  note  for  $5,000  to 
the  appellee,  who  furnished  the  capital,  to  wit,  $10,000,  for 
transacting  said  co-partnership  business;  that,  when  the 
said  mortsraffe  notes  became  due,  neither  the  appellee  nor 
the  appellant  paid  the  same,  and  the  holders  thereof,  said 
Irwin  and  said  Canine,  brought  suit  thereon  in  the  Marion 
Superior  Court  for  judgment  on  said  notes,  and  for  the  fore- 
closure of  said  mort2:aire  and  the  sale  of  the  mortgaged 
property ;  that  the  appellee  purchased  of  said  Canine  the 
said  note  for  $3,200,  for  a  sum  much  less  than  the  amount 
due  thereon,  to  wit,  for  $1,000  ;  that  such  proceedings  were 
had  in  the  said  foreclosure  suit  that,  upon  an  order  of  sale 
issued  therein,  the  said  mortgaged  real  estate  was  sold  by 
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£he  sheriff  of  Marion  county,  and  bid  in  at  such  sale  by  said 
Irwin,  and  a  sheriff's  certiticate  of  such  sale  was  issued  to 
said  Irwin  therefor ;  that,  a  short  time  after  said  sheriff's 
sale  and  the  issue  of  said  certificate,  the  appellee  purchased 
said  certificate  for thousand  dollars,  and  took  an  assign- 
ment thereof  in  his  own  name  ;  that,  at  the  expiration  of  one 
year  from  the  issuing  of  said  certificate,  the  appellee  sur- 
rendered the  same  to  said  sheriff  and  took  from  him  a  deed 
of  said  real  estate  to  himself,  and  still  held  the  title  thereto 

in  hiB  own  name ;  that,  on  the day  of  ,  1875,. 

the  appellant  and  the  appellee  entered  into  a  writing,  pur- 
porting to  be  a  settlement  between  them  of  all  claims,  rights 
and  amounts  due  by  reason  of  their  co-partnership  transac- 
tions, but  the  appellant  averred  that,  at  the  time  of  said  sup- 
posed  settlement,  he  had  no  knowledge  that  the  appellee 
had  taken  the  title  to  said  real  estate  in  his  own  name,  but 
the  appellant  supposed,  and  the  appellee  represented,  that 
he  had  purchased  said  certificate  and  taken  said  deed  of  con- 
veyance for  the  joint  benefit  of  both,  and  concealed  the  fact 
that  he  had  taken  the  title  to  himself ;  that,  at  said  time, 
the  appellant  had  no  knowledge  that  the  appellee  had  pur- 
chased the  said  note  so  assigned  to  said  Canine,  for  a  sum 
less  than  the  amount  due  thereon,  but  the  appellee  concealed 
said  fact  from  the  appellant ;  that,  at  the  time  of  said  sup- 
posed settlement,  the  appellee  computed  the  interest  due 
him  on  said  sum  of  $5,000  at  the  rate  of  twenty  per  cent., 
and  compounded  the  said  interest,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  which  3aid 
facts  the  appellee  concealed  from  the  appellant,  who  had  no 
knowledge  thereof  until  long  after  said  supi)osed  settlement. 
Wherefore  the  appellant  said  there  never  had  been  any  set- 
tlement of  said  co-partnership  affairs,  and  he  prayed  for  an 
accounting,  and,  upon  final  hearing,  for  a  judgment  against 
appellee  for  $5,000,  and  for  all  other  proper  relief. 
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The  appellee  responded  to  appellant's  cross  complaint  and 
the  sevenii  paragraphs  of  his  answer,  in  a  reply  of  two  para- 
graphs, of  which  the  first  was  a  general  denial. 

In  the  second  paragraph  of  his  reply,  the  appell(?e  alleged 
in  substance,  that  on  the  8th  day  of  May,  1875,  ho  and  the 
appellant  Pouder  had  an  accounting  together  and  an  agree- 
ment of  all  their  then  unsettled  business,  and  came  to  an 
amicable  understand! nor  and  asrrcement  as  to  all  matters  be- 
fore  then  unsettled  between  them,  and  this  agreement  was 
then  and  there  reduced  to  writing,  and  signed  by  them 
respectively,  a  copy  of  which  agreement  was  filed  with  and 
made  a  part  of  said  second  reply  ;  that,  at  the  date  of  the 
execution  of  said  agi*eement,  the  appellant  executed  and 
delivered  to  appellee  the  several  notes  described  in  the  com- 
plaint, and  also  a  certain  mortgage  to  secure  the  payment  of 
said  notes,  a  copy  of  which  mortgage  was  therewith  filed 
and  made  part  thereof ;  and  the  appellee  averred,  that  said 
agreement  and  settlement  were  according  to  the  facts,  and 
that  no  fraud  was  practiced  by  either  party,  but  that  each 
of  the  parties  well  understood  the  matters  and  facts  at  the 
time,  and  to  the  end  that  the  matters  and  facts,  as  they  ex- 
isted, might  be  preserved,  the}'-  executed  the  said  written 
agreement ;  that  the  matters  rested  in  this  condition  until 
the  14th  day  of  February,  1876,  when  a  supplemental  agree- 
ment in  writing  was  made  between  the  appellee  and  appel- 
lant, and  signed  by  them  respectively,  a  copy  of  which  was 
also  filed  with  and  made  a  part,  of  said  second  reply ;  that 
in  pursuance  thereof,  and  to  carry  it  out  in  good  faith,  and 
to  accommodate  the  ai)pellant,  the  appellee  entered  a  release 
of  his  morto:ao:e  securitv,  evidenced  bv  the  mortgaire  first 
described  in  said  reply,  and  then  appellant  procured  the 
release  of  the  senior  mortgage,  mentioned  in  the  first  stipu- 
lation of  said  supplemental  agreement,  and  placed  a  mort- 
gage of  $4,000,  as  mentioned  in  the  third  stipulation  of  said 
supplemental  agreement,  and  then  executed  to  appellee  the 
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mortgage  sued  on  in  this  action,  all  of  which  was  done  and 
agreed  to  by  the  appellee,  in  the  interest  of  good  faith  with 
and  at  the  special  request  of  the  appellant  and  to  accommo- 
date him  in  the  premises  ;  that  matters  rested  in  this  condi* 
tion  until  the  8th  day  of  May,  1878,  when  the  appellee  and 
appellant  met  at  the  office  of  Messrs.  Hanna  and  Knefler, 
for  the  purpose  of  settling  and  adjusting  the  matter  of 
appellant's  interest  in  the  fifteen  acres  of  land,  described  in 
his  cross  complaint,  in  this  cause ;  that  the  said  joint  debt 
of  $7,174.11,  the  amount  of  said  Joseph  Irwin's  bid  of  May 
8th,  1875,  had  been  fully  paid  by  appellee,  the  appellant 
being  wholly  unable  to  pay  his  one-half  or  any  part  thereof, 
and  therefore  the  appellee  was  compelled  to  pay  the  whole 
thereof,  in  order  to  save  said  property,  all  of  which  was  well 
known  to  and  fully  understood  by  the  appellant ;  that  when 
they  thus  met  to  adjust  and  finally  settle  said  matter  between 
them,  it  was  finally  agreed  that  the  appellee  should  have, 
keep  and  retain  the  whole  of  said  land  and  account  to  the 
appellant  therefor  at  the  rate  of  $500  per  acre,  that  is  ta 
say,  for  the  appellant's  undivided  one-half  interest  therein, 
the  appellee  agreed  to  allow  the  appellant,  who  then  and 
there  agreed  to  take  from  appellee,  the  sum  of  $500  per 
acre  therefor,  and  said  sum  to  operate  as  a  credit  on  the 
one-half  of  said  sum  of  $7,174.11,  and  the  interest  thereon 
at  the  rate  of  ten  per  cent,  from  May  8th,  1875,  that  being 
the  appellant's  liability  to  appellee  by  reason  of  his  payment 
of  the  whole  of  said  sum  of  $7,174.11,  and  the  interest 
accrued  thereon ;  and  the  parties  having  then  and  there  so 
agreed,  it  was  then  and  there,  in  consideration  of  the  prem- 
ises, further  agreed,  that,  as  the  title  to  said  land  was  then 
in  the  name  of  the  appellee,  it  should  remain  so,  free  aod 
clear  of  all  claim  or  interest  of  the  appellant  in  and  to  the 
same,  all  of  which  was  in  consideration  of  the  premises  afore- 
said. And  the  appellee  said,  that  after  allowing  the  appeU 
lant  a  credit  for  the  value  of  the  one-half  of  said  land,  at 
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the  agreed  I'ate  of  $500  per  acre,  upon  the  one-half  of  said 
sum  of  $7,174.11,  and  the  interest  thereon  at  the  rate  of 
ten  per  cent.,  there  was  a  balance  of  $788.15  due  him  from 
the  appellant,  as  of  the  date  of  May  8th,  1875,  and  wholly 
unpaid,  on  that  account,  and  that  the  notes  and  nioi'tgage 
sued  on  in  this  action  were  also  wholly  unpaid.  Where- 
fore the  appellee  said  that,  by  reason  of  the  premises,  the 
appellant  should  not  have,  or  claim  or  be  allowed,  any  sum 
whatever  on  account  of  any,  or  either,  or  all  the  matters  and 
things  by  him  averred  in  the  several  paragraphs  of  his  an- 
swer, or  in  his  cross  complaint ;  and  that  the  appellee  should 
have  judgment  and  decree  of  foreclosure,  as  in  his  complaint 
prayed  for,  and  he  prayed  judgment  accordingly.  And  the 
appellee  denied  all  the  allegations  of  said  answer  and  cross 
complaint  not  specially  replied  to  in  said  second  paragraph 
of  his  reply. 

In  their  argument  of  this  cause,  in  this  court,  the  appel- 
lant's counsel  have  not  even  alluded  to  the  supposed  error 
of  the  court  below,  in  overruling  the  motion  to  strike  out 
the  second  paragraph  of  appellee's  reply.  Under  the  set- 
tled practice  of  this  court,  the  first  alleged  error,  if  it  were 
an  error,  must  be  regarded  as  waived. 

The  appellant's  counsel  claim,  however,  that  the  court 
erred  in  overruling  the  demurrer,  for  the  want  of  facts,  to 
the  second  reply.  The  objection  urged  by  counsel  to  the 
sufficiency  of  this  reply  is,  that  while  it  purports  on  its  face 
to  be  a  reply  or  answer  to  the  entire  cross  complaint,  yet, 
in  fact,  it  fails  to  reply  to  all  the  allegations  of  the  cross 
complaint.  If  the  second  reply  is  open  to  this  objection, 
it  was  insufficient  for  this  reason,  and  the  demurrer  thereto 
ought  to  have  been  sustained.  Under  the  code,  the  rule  of 
pleading,  which  requires  that  every  answer  or  reply  must 
respond  to  the  entire  pleading,  or  part  thereof,  to  w^hich  it 
purports  to  be  an  answer  or  reply,  or  it  will  be  held  bad  on 
a  demurrer  thereto  for  the  want  of  sufficient  facts,  may  be 
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regarded  as  settled  by  the  decisions  of  this  court.  Smith 
y.  Little,  67  Ind.  649;  Frazee  v.  Frazee,  70  Ind.  411; 
Thompson  v.  Toohey,  71  Ind.  296. 

The  appellee's  counsel  do  not  dispute  the  rule  of  pleading 
relied  upon  by  the  appellant,  nor  do  they  controvert,  as  we 
understand  them,  the  proposition  that  the  second  reply  fails 
to  respond  to  or  meet,  by  its  special  or  affirmative  allega- 
tions, the  case  made  by  the  facts  stated  in  the  appellant's 
cross  complaint,  but  they  rely,  apparently  with  muich  con- 
fidence, on  the  denial  contained  in  the  concluding  sentence 
of  the  second  reply.  This  denial,  however,  is  by  its  terms 
a  special  denial,  and  is  expressly  limited  to  the  denial  of 
"all  the  allegations  of  the  answer  and  cross  complaint,  not 
herein"  (in  the  second  reply)  ''specially  replied  to."  If 
all  the  allegations  of  the  cross  complaint,  which  constituted 
the  grounds  of  the  appellant's  cross  action,  were  ''specially 
replied  to,"  and  the  facts  specially  replied  were  not  suffi- 
cient to  constitute  a  good  reply,  then  the  denial  in  the  clos- 
ing sentence  of  the  second  reply  would  not  aid  the  plead- 
ing and  make  of  it  a  good  or  sufficient  reply.  Here  lies  the 
difficulty,  as  it  seems  to  us,  with  the  second  paragraph  of  the 
appellee's  reply.  The  gravamen  of  the  appellant's  cause  of 
action,  as  stated  in  his  cross  complaint,  was  the  alleged 
fraudulent  and  illegal  conduct  and  acts  of  appellee,  in  pro- 
curing a  final  settlement  of  co-partnership  dealings  with  ap- 
pellant. In  his  second  reply  appellee  replied  specially  to  the 
material  facts  stated  by  appellant  in  his  cross  complaint,  by  al- 
leging that  there  had  been  such  full  and  final  settlement,  by  and 
between  the  parties,  of  all  the  matters  stated  by  appellant  as 
constitutinir  his  cause  of  action,  with  the  full  knowleds^e  and 
understanding,  on  his  part,  of  all  those  matters  at  the  time 
of  such  settlement.  It  is  true,  we  think,  that  the  final  set- 
tlement, thus  pleaded  by  the  ai)pellee,  did  hot  constitute  a 
good  defence  to  all  the  matters  of  fact  relied  upon  by  the 
appellant  as  his  cause  of  action  ;   but  it  is  equally  true  that 
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such  final  settlement  was  specially  pleaded  in  the  second 
reply,  as  a  complete  bar  to  the  entire  cause  of  action  stated 
in  the  cross  complaint.  Tlierefore,  the  second  reply  is  not 
aided,  as  it  seems  to  us,  by  the  special  and  limited  denial 
therein,  and,  the  reply  being  bad,  without  reference  to  the 
denial,  it  must  be  held  insuificient  on  the  demurrer  thereto 
for  the  want  of  facts,  notwithstanding  such  denial. 

We  are  of  the  opinion,  for  the  reasons  given,  that  the 
court  clearly  erred  in  overruling  the  appellant's  demurrer  to 
the  second  paragraph  of  the  appellee's  reply. 

This  conclusion  renders  it  wholly  unnecessary  and,  per- 
haps, improper,  for  us  now  to  consider  or  decide  any  of  the 
questions  arising  under  the  alleged  error  of  the  trial  court  in 
oveiTuling  the  appellant's  motion  for  a  new  trial.  These 
questions  are  founded  chiefly  upon  supposed  errors  of  law, 
occurring  at  the  trial,  and  these  errors  may  not  be  repeated, 
conceding  them  to  be  such,  on  another  trial  of  the  cause, 
and,  perhaps,  on  different  issues. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demurrer 
to  the  second  paragraph  of  the  reply,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


No.  8248. 

Krutz  et  al.  v.  Stewart. 

PROMISSORT  Note. — Decedents^  Estates. — Devastavit. — Administrator  ob 
Payee, — A  note  executed  and  made  payable  to  an  administrator,  for  a 
debt  due  the  estate,  is  property  of  the  estate,  and  his  transfer  of  it  with- 
out consideration  is  a  devastatit  or  wasting  of  the  assets  of  the  estate. 
Thomasson  v.  Brovon^  43  Ind.  203,  distinguished. 

Same. — Answer. — Devastavit. — Knoxoledge  of  Holder. — An  answer  to  a  com- 
plaint on  a  promissory  note,  that  it  belonged  to  the  estate  of  a  deceased 
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person,  and  that  the  plaintiff  received  it  of  the  administrator,  with  faO 

knowledge  of  the  fact,  and  without  consideration,  contains  a  good 

defence. 
8ame. — Beal  Party  in  Interest, — Such  an  answer  shows  that  the  plaintiff 

18  not  the  real  party  in  interest,  and,  lor  tliat  reason,  is  good. 
Same. — The  question  of  the  sufficiency  of  such  answer  does  not  turn  upon 

the  administrator's  capacity  to  endorse,  but  upon  the  circumstances  ati 

tending  the  endoi-seraent. 

From  the  Switzerland  Circuit  Court. 

J.  D.  Works  and  J.  A.  WorJcs,  for  appellants. 

J.  B.  McCrellis^  for  appellee. 

WoRDEN,  J. — Action  by  the  appellee,  as  the  endorsee, 
against  the  appellants,  as  makers,  of  a  promissory  note,  of 
the  following  tenor : 

**$1,300.  Florence,  Sept.  18th,  1871. 

**One  day  after  date,  we,  the  subscribers,  of  Florence, 
county  of  Switzerland,  State  of  Indiana,  promise  to  pay  to 
the  order  of  Mrs.  C.  A.  Craig  one  thousand  and  three  hun» 
dred  dollars,  value  received,  with  ten  per  cent.  Interest  from 
date,  without  any  relief  whatever  from  valuation  or  appraise- 
ment laws  of  the  State  of  Indiana. 

[Signed]         ** William  G.  Krutz  &  Son, 

**P.  A.  Bettens, 
**JoHN  F.  McCrary.'' 

The  defendants  answered  in  five  paragraphs,  and  demur* 
rers  for  want  of  facts  were  sustained  to  the  fourth  and  fifth, 
lasue;  trial  by  the  court;  finding  and  judgment  for  the 
plaintiff. 

The  fourth  and  fifth  paragraphs  of  answer  were  in  a  great 
measure  alike,  but  the  counsel  for  the  appellants  have  dis- 
cussed the  fifth  only,  and  we  therefore  notice  the  fifth  only. 
That  paragraph  alleged,  in  substance,  that  the  note  in  suit 
was  executed  for  a  debt  which  the  defendant  William  G. 
Krutz  owed  to  the  estate  of  Joel  Craig,  deceased,  of  which 
the  said  Cynthia  A.  Craig,  the  payee  of  the  note,  was  ad- 
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ministratrix,  and  the  other  defendants  executed  the  note  as 
sureties  for  said  William  6.  Krutz ;  that  the  note  was  given 
on  a  settlement  between  said  Krutz  and  said  administrntrix^ 
*^aud  it  was  the  understanding  of  the  parties  to  said  settle- 
ment,  and  the  defendants  herein,  that  said  note  was  to  be 
given  to  her  as  such  administratrix,  and  to  be  the  property 
of  said  estate  ;"  that  there  was  no  agreement  or  understand- 
ing that  the  note  should  be  given  to  said  Cynthia  A.Craig  indi- 
vidually ;  that  the  plaintiff,  the  endoi*see  of  the  note,  is  the 
father  of  said  Cynthia  A.,  and  assisted  in  making  the  set* 
tlement ;  that  said  administratrix  has  never  accounted  to 
said  estate,  in  anv  wav,  for  the  note ;  that  she  assis^ned  the 
same  to  the  piai'ntifF  without  consideration,  and  for  the  pur- 
pose of  av(»iding  '*any  settlement  therefor  to  said  estate,*' 
both  she  and  the  plaintiff  knowing  at  the  time  that  it  waa 
the  property  of  the  estate ;  **that  the  assignment  was  not 
made  in  the  settlement  of  said  estate,  and  no  order  of  court 
was  made  or  petitioned  for  giving  said  administratrix  author- 
ity to  assign  said  note."  Wherefore,  etc. 

For  the  purposes  of  a  decision  of  the  cause,  we  attach  no 
special  importance  to  the  fact  that  the  note  was  made  pay- 
able to  Cynthia  A.  Craig  individually,  and  not  in  her  rep- 
resentative capacity.  It  was  given  for  a  debt  due  the  estate 
she  represented,  and,  if  collected  by  or  paid  to  her,  the  money 
would  be  assets  of  the  estate  in  her  hands.  She  might, 
therefore,  have  sued  upon  it,  in  her  representative  capacity, 
for  the  rule  is  firmly  established,  that  wherever  the  money 
recovered  will  be  assets,  the  executor  or  administrator  mav 
sue  for  it  and  declare  in  his  representative  character.  Sheets 
V.  Pabody,  6  Blackf .  120 ;  2  Williams  Executors,  6th  Am. 
ed.,  bottom  p.  881. 

The  note,  having  been  given  for  a  debt  due  the  estate,  was 
as  much  the  property  of  the  estate  as  if  it  had  been  made 
payable  to  the  payee  in  her  representative  capacity. 
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The  transfer  of  the  note  by  the  payee  to  the  plaintiff,  with- 
out  consideration,  was  a  devastavit,  a  wasting  of  the  assets 
of  the  estate,  and  the  plaintiff,  being  a  mere  volunteer,  and 
having  notice  that  the  note  belonged  to  the  estate,  acquired 
no  right  to  it  by  the  transfer.  This  proposition  is  very  well 
established  by  the  case  of  TJiomasson  v.  Brown,  43  Ind. 
203j  and  cases  there  cited.  That  case,  however,  differs  from 
the  present  in  this :  In  that  case,  a  subsequent  administrator 
sought  to  set  aside  and  have  declared  void  the  transfer  of 
Bome  notes  and  a  mortgage,  the  transfer  having  been  made 
by  a  former  administrator  in  violation  of  his  trust.  Here, 
the  debtors  only,  and  not  any  one  representing  or  having 
any  interest  in  the  estate,  are  raising  the  question  as  to  the 
validitv  of  the  transfer. 

The  case  of  Prosser  v.  Leathemian,  4  How.  Miss.  237, 
cited  in  Thomasson  v.  Broion,  supra,  decides,  however,  that 
the  debtor  may  set  up,  when  sued  upon  a  note  thus  wrongfully 
transferred  by  an  administrator,  the  invalidity  of  the  trans- 
fer. The  point  decided,  in  an  opinion  delivered  by  Shakket, 
C.  J.,  can  not,  perhaps,  be  better  stated  than  in  the  lan- 
guage of  the  syllabus  of  the  case,  viz. : 

**It  is  a  good  defence  to  an  action  on  a  promissory  note, 
that  the  note  belonged  to  the  estate  of  a  deceased  person, 
and  that  the  plaintiff  received  it  of  the  administrator  in  pay- 
ment of  an  individual  debt  due  by  the  latter,  or  in  exchange 
for  other  property,  with  full  knowledge  of  the  fact." 

As  the  paragraph  of  answer  in  question  alleges  facts  show- 
ing that  the  plaintiff,  by  the  assignment,  acquired  no  right 
to  the  note,  it  must  be  held  good  on  the  ground,  if  on  no 
other,  that  it  shows  that  the  action  is  not  prosecuted  by  the 
real  party  in  interest. 

The  appellee  claims  it  to  be  **a  well  settled  rule  of  law, 
that  the  execution  of  a  negotiable  note  is  a  warranty  of  the 
existing  capacity  of  the  payee  to  endorse  the  paper,"  and 
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cites  Drayton  v.  Dale^  2  Barn.  &  Cress.  293.  This  propo- 
sition may  well  be  conceded  ;  and  yet  it  does  not  follow  that 
the  endorsement,  under  the  circumstances  set  up  in  the 
answer,  will  have  any  validity. 

The  case  does  not  turn  upon  the  capacity,  or  want  of  capac- 
ity, of  Mrs.  Craig  to  endorse  the  note,  but  upon  the  circum- 
stances under  which  the  endorsement  in  question  was  made. 

The  demurrer  to  the  fifth  paragraph  of  answer  should  have 
been  overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


^•» 


No.  7145. 

Lewis  v.  Wintrode,  Adm'r. 

Decedents^  Estates. — Note  and  Mortgage  of  Decedent, — Decree  of  Fore^ 
closure  and  Payment. — Action  on  Note  by  Endorsee. — Administrator  Not 
Tarty  to  Foreclosure. — Defence. — An  administrator's  answer  to  a  com* 
plaint  on  his  decedent's  note,  secured  by  mortgage,  that,  in  an  action 
by  an  endorsee  W.,  against  the  heirs  of  his  intestate  and  the  mort- 
gagee only,  without  notice  to  the  administrator,  judgment  for  its 
amount  was  rendered  and  foreclosure  decreed,  and  that,  by  request 
of  the  heirs,  he  paid  the  judgment  to  \V.  to  remove  the  cloud  thereof 
from  the  land,  and  that,  pending  the  foreclosure  proceedings,  W.  en- 
dorsed the  note  to  the  plaintiff,  then  and  since  a  non-resident,  but  hav- 
ing notice  of  the  proceedings,  constituted  a  defence,  without  an  aver- 
ment that  the  administrator  did  not  have  notice  of  the  assignment  of 
the  note  to  plaintiff. 

Sau^.— Merger.— Payment.^Demurrer.— In  such  case,  an  answer  that  the 
note  was  still  the  property  of  W.,  that  there  was  no  consideration  for 
the  assignment  to  plaintiff,  and  that  the  note  had  been  merged  in  the 
judgment  and  paid,  although  a  commingling  of  several  supposed  de- 
fences, may  be  regarded,  on  demurrer,  as  a  general  answer  of  payment. 

Bill  op  'ExCEvnons.— Huntington  Circuit  GouH.—March  Term,  2877,— 
A  bill  of  exceptions  filed  April  20th,  1877,  was  not  filed  on  or  before  the 
twentieth  judicial  day  of  the  term-  of  the  Huntington  Circuit  Ooort, 
which  began  March  19th,  1877. 
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From  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A.  Moore ^  for  appellant. 
t/.  R.  C  off  roth  y  for  appellee. 

NiBLACK,  J. — This  was  a  claim,  filed  b}'^  Hiram  W.  Lewis, 
against  the  estate  of  Elijah  Snowden,  deceased,  of  which 
Jacob  Wintrode  was  the  administrator.  The  claim  was 
based  upon  a  promissory  note,  executed  on  the  19th  day  of 
September,  1865,  by  the  decedent,  for  the  sum  of  six  hun- 
dred dollars,  and  payable  to  one  John  S.  Morris,  of  whom 
the  plaintiff  was  a  remote  assignee.  The  defendant,  Win- 
trode, as  such  administrator,  answered  in  six  paragraphs. 
The  second  paragraph  was  in  general  denial,  and  the  rest 
set  up  special  matters  in  defence.  A  separate  demurrer  to 
the  special  paragraphs  of  answer  was  sustained  as  to  the 
third  paragraph,  and  overruled  as  to  the  first,  fourth,  fifth 
and  sixth  paragraphs,  upon  which  issue  was  joined.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  for  the  defendant. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  first,  fourth,  fifth  and  sixth  paragraphs  of  the  answer, 
and  upon  the  refusal  of  the  court  to  grant  a  new  trial  upon 
the  plaintiff's  motion,  after  the  return  of  the  verdict. 

The  first  paragraph  of  the  answer  averred  that,  at  the 
time  the  decedent,  Snowden,  who  had  died  intestate,  exe- 
cuted the  note,  he  also  executed  a  mortgage  to  Morris,  on  a 
tract  of  land  in  Huntington  county,  to  secure  the  payment 
of  the  note ;  that  afterward  Morris  endorsed  the  note  to 
one  Thomas  King,  who  endorsed  it  to  one  Charles  H.  Nix, 
who  endorsed  it  to  one  Ira  C.  Whiting,  through  whom  the 
plaintiff  claimed  title  to  the  note  ;  that  afterward  the  said 
Whiting,  while  he  was  the  owner  and  holder  of  the  note, 
instituted  proceedings  in  the  Huntington  Circuit  Court  to 
foreclose  the  mortsrasre  iriven  to  secure  it,  as  above  stated, 
making  the  heirs  at  law  of  the  decedent,  Snowden,  and  Mor- 
ris, the  mortgagee,  defendants,  and  the  only  defendants,  to 
such  proceedings ;  that  tiic  proceedings  thus  instituted  re- 
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salted  in  a  judgment  of  foreclosure  of  the  mortgage,  and  in 
a  decree  for  the  sale  of  the  mortgaged  lands,  for  the  pay- 
ment of  the  amount  found  to  be  due  upon  the  note ;  that 
afterward  it  became  necessary  for  the  defendant,  Wintrode, 
as  such  administrator,  to  sell  the  mortgaged,  lands  to  pay 
the  debts  against  the  estate  of  the  said  Snowden  ;  that  the 
judgment  of  foreclosure  was  a  cloud  upon  the  title  to,  and 
an  impediment  to  the  sale  of,  said  lands ;  that  thereupon, 
by  request  of  the  heirs  at  law  of  the  decedent,  Snowden,  the 
defendant,  as  such  administrator,  had  paid  said  judgment 
of  foreclosure  to  Whiting ;  that,  while  the  foreclosure  pro- 
ceedings were  pending,  but  before  final  judgment.  Whiting 
endorsed  the  note  to  the  plaintiff  herein,  who  was  then,  and 
has  since  continued  to  be,  a  non-resident  of  this  State,  but 
who  had  notice  of  the  pendency  of  such  foreclosure  proceed- 
ings ;  that  the  plaintiff  gave  to  the  heirs  at  law  of  the  dece- 
dent, Snowden,  no  notice  whatever  of  the  endorsement  of 
the  note  to  him  by  Whiting. 

The  fourth  paragraph  averred  that,  at  the  time  the  note 
was  filed  against  the  estate  of  the  decedent,  Snowden,  it  was 
the  property  of  Whiting,  and  not  the  property  of  the  plain- 
tiff;  that  the  assignment  of  the  note  to  the  plaintiff  by 
Whitinir  was  without  consideration,  and  conferred  no  title 
to  the  note  on  the  plaintiff ;  that  the  note  had  been  merged 
in  the  judgment  of  foreclosure,  and  had  been  fully  paid  be- 
fore it  had  been  filed  as  a  claim  in  this  action. 

The  fifth  and  sixth  paragraphs  were  statements,  in  differ- 
ent forms,  of  the  same  defence  set  up  in  the  first  paragraph. 

It  is  contended  that  the  first  paragraph  of  the  answer  was 
bad  because  it  did  not  also  aver  that  the  defendant,  as  the 
administrator  of  Snowden,  did  not  have  notice  of  the  as- 
signment of  the  note  by  Whiting  to  the  plaintiff.  The  de- 
fendant was  not  a  party  to  the  foreclosure  proceedings,  and, 
as  the  administrator  of  Snowden,  was  not  a  necessary  party 
to  those  proceedings.     For  any  purpose,  therefore,  con- 
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nected  with  the  defence  set  up  in  this  first  paragraph,  it  wa» 
quite  immaterial  whether  the  defendant,  as  such  adminis- 
trator, had  or  had  not  notice  of  the  assignment  of  the  note 
to  the  plaintiff. 

Several  objections  are  urged  to  the  fourth  paragraph  of 
the  answer,  but  we  need  not  consider  them  in  detail.  It  is 
sufficient  to  say  that  this  paragraph  was  clearly  an  improper 
commingling  of  several  supposed  defences  to  the  action,  but 
that,  as  a  general  answer  of  payment,  no  objection  to  it  has 
been  suggested  which  was  reached  by  the  demurrer.  The 
court  might  properly  have  required  its  allegations  to  have 
been  made  more  specific  before  compelling  issue  to  be  joined 
upon  it. 

What  we  have  said  concerning  the  first  paragraph  prac- 
tically disposes  of  the  objections  made  to  the  sufficiency  of 
the  fifth  and  sixth  paragraphs  of  the  answer,  and  obviatx58 
the  necessity  of  any  further  reference  to  those  paragraphs. 

This  cause  was  tried  at  the  Januaiy  term,  1877,  of  the 
court  below,  and  time  was  given  to  the  plaintiff  until  the 
twentieth  judicial  day  of  the  next  term  in  which  to  prepare 
and  file  a  bill  of  exceptions.  What  purported  to  be  a  bill  of 
exceptions,  containing  the  evidence  in  the  cause,  was  filed 
in  the  clerk's  office  on  the  20th  day  of  the  ensuing  April, 
and  has  been  certified  to  us  here  as  a  part  of  the  record 
upon  which  this  appeal  is  prosecuted.  With  these  facts  be- 
fore us,  it  is  insisted  that  the  bill  of  exceptions  was  not  filed 
in  time,  and  hence  did  not  become  a  part  of  the  record. 

We  are  judicially  informed  that  the  term  of  court  which 
immediatelv  succeeded  the  term  at  which  this  cause  was  tried 
began  on  Monday,  the  19th  day  of  March,  1877,  and  that 
the  10th  day  of  the  ensuing  month  of  April  constituted  the 
twentieth  judicial  day  of  that  term.  The  paper  purporting 
to  be  the  bill  of  exceptions  was  consequently  not  filed  within 
the  time  limited  by  the  court,  and  ought  not  to  have  been 
certified  to  us  here  as  a  part  of  the  record.     In  this  condi- 
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tion  of  the  record,  the  questions  which  the  plaintiff  attempted 
to  reserve  at  the  trial  are  not  properly  before  us. 

We  see  no  available  error  in  the  record. 

The  judgment  is  afELrmed,  with  costs. 


»•» 
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VOLUNTABT  CONVEYANCE.— Partttiofi  hy  Agreement.^Deed  k>  Wife  and  i52  2621 
DaugfUer  of  One  Co-  Tenant. — Suggestion  and  Direction  of  Judgment  PUUn- 
tiff, — No  Lien  on  Daughter's  Interest, — ^Where  C.  D.  and  H.  D.,  owning 
two  fanns  as  tenants  in  common,  a^^i^ed  upon  a  partition  ^ving  one  to 
H.  D.  and  the  other  to  £.  D.,  the  wife,  and  L.  D.,  the  daughter,  of  C. 
D.,  and,  at  the  request  and  direction  of  N.  D.,  the  mother  and  a  judg- 
ment creditor  of  0.  D.,  the  agreement  was  duly  executed  hy  conveyances 
entered  of  record,  the  one-fourth  interest  acquired  by  L.  D.  by  direot 
conveyance  was  not  burdened  with  the  lien  of  the  judgment  against  her 
father;  but  she  was,  at  the  utmost,  merely  the  grantee  in  a  voluntary 
conveyance. 

Sake. — Trusts, —Daughter  Not  TVtMtee.— In  such  case,  L.  D.  was  not  a 
trustee  for  her  father's  creditors,  under  section  6  of  an  act  concerning 
trusts  and  powers,  I  R.  S.  1876,  p.  915. 

Same. — Judgment  Plaintiff  Concluded, — ^N.  D.,  the  judgment  creditor, 
having  directed  the  conveyance  to  L.  D.,  was  not  in  a  situation  to 
denounce  as  fraudulent  what  she  had  procured  to  be  done. 

Same. — Assignee  of  Judgment  Plaintiff,— In  such  case,  the  title  of  P.  H., 
the  holder  by  assignment  of  the  sheriff's  certificate  of  sale  to  N.  D.  on 
execution,  was  subject  to  the  right  of  L.  D.,  and  such  light  could  not  be 
questioned  by  him. 

Same. — Sheriffs  Sale. — An  execution  creditor  who  buys  at  his  own  sale 
can  secure  only  such  a  title  as  his  debtor  had  in  the  property,  and  takes 
it,  as  does  his  assignee  after  him,  subject  to  all  existing  equities. 

Same. — Notice.— in  suclj  case,  S.  and  Z.,  purchasing  from  P.  H.,  were 
chargeable  with  record  notice  of  the  charater  of  his  title  and  of  the 
right  of  L.  D.,  and  through  him  acquired  no  title  to  her  one-fourth. 

Same. — ^In  such  case,  a  conveyance  by  0.  D.,  E.  D.  and  N.  D.  to  a  trus- 
tee who  conveyed  to  S.,  and  their  subsequent  conveyance  directly  to  S., 
who  transferred  an  interest  to  Z.,  vested  no  title  to  the  one-fourth  deed- 
ed to  L.  D.  by  H.  D.  and  vrife. 

Vol.  76.-2 
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Same.— A  voluntary  conveyance  by  C.  D.  to  his  daughter  L.  D.  oould 
not  have  been  set  aside,  being  valid  against  the  grantor,  his  heirs  and 
grantees  with  notice. 

Same.— In  such  case,  conclusions  of  law  that  L.  D.  was  the  owner  of  the 
undivided  one-fourth  part  of  the  lands  and  entitled  to  one-fourth  of  the 
rents  and  profits  thereof  from  S.  and  Z.,  and  that  S.  and  Z.  were  equit- 
able owners  of  the  undivided  three-fourths  and  entitled  to  a  quitclaim 
deed  from  P.  H.  to  complete  their  title,  were  correct. 

BAKE.—Judgment.—Interest  of  Debtor.— Lien. ^ Sale.— A  judgment  is  a 
lien  only  on  the  Interest  which  the  debtor  has  in  the  land,  and  a  sale 
upon  such  a  judgment  only  conveys  the  interest  the  debtor  possessed  at 
the  time  the  judgment  became  a  lien. 

From,  the  Knox  Circuit  Court. 

J.  Hanna,  F.  Knejler^  J.  C.  Denny  and  W.  L.  Granger ^ 
for  appellants. 

L.  Barbour,  J  H.  MeUett,  E.  H.  Bundy,  T.  R.  Cobb^ 
O.  H.  Cobb  and  P.  HosbrooJc,  for  appellee. 

Elliott,  J. — The  trial  court,  upon  request,  found  the* 
facts  specially,  and  stated  conclusions  of  law  thereon.  The 
only  question  which  this  record  presents  is,  whether  the  law 
was  correctly  ascertained  and  rightly  apjilied  to  the  facts 
stated  in  the  special  finding. 

The  facts  exhibited  by  the  finding  are  substantially  as  fol- 
lows :  Clinton  and  Harvey  Davis  acquired  by  devise  from 
their  father  two  farms,  one  in  Henry  county  and  the  other 
In  Knox  county,  the  latter  the  property  here  in  controversy. 
The  brothers  Clinton  and  Harvey  agreed  to  make  partition 
of  the  lands  devised  to  them,  and  agreed  that  Harvey  should 
take  the  Henry  county  farm,  and  Clinton  that  situated  in 
Knox  county.  Pursuant  to  the  agreement  of  partition,  Clin- 
ton Davis  and  his  wife  executed  to  Harvey  Davis  a  deed  for 
the  undivided  one-half  of  the  Henry  xjounty  farm,  and  also 
for  the  undivided  one-half  of  the  Knox  county  farm .  Harvey 
Davis  and  wife  at  the  same  time  executed  a  deed  for  all  of 
the  Knox  county  land  to  Clinton's  wife,  Eliza,  and  daughter^ 
Lottie.    These  deeds  were  executed  on  the  17th  day  of  Au- 
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gust,  1871.  The  deeds  to  Lottie  and  Eliza  Davis  were  duly 
recorded  on  the  2l8t  day  of  August,  1871.  Prior  to  the  ex- 
ecatiou  of  these  conveyances,  Nancy  Davis  had  obtained  judg- 
ment against  Clinton  for  more  than  nine  thousand  dollars, 
and  on  the  7th  day  of  the  said  month  of  August  had  filed  a 
transcript  of  the  judgment  in  Knox  county.  Execution  was 
issued,  the  land  in  controversy  sold,  and  purchased  by  Nancy 
Davis,  the  judgment  plaintiff.  She  received  a  certificate  of 
sale  from  the  sheriff,  and  this  she  afterward  assigned  to 
Percy  Hosbrook  as  security  for  a  debt.  Hosbrook  received 
a  deed  on  this  certificate  in  June,  1873.  In  May,  1875,  a 
controversy  arose  between  appellants  and  Hosbrook  concern- 
ing his  rights  in  the  land,  and  a  compromise  was  effected 
whereby  Sharpe  and  Zimmerman  agreed  to  pay  him  $4,500 
for  his  interest  in  said  land,  and  he  agreed  to  make  a  deed 
therefor  to  them.  Before  this  compromise  on  the  7th  of 
May,  1873,  Nancy,  Clinton  and  Eliza  Davis,  mother,  son  and 
wife,  conveyed  the  land  in  trust  to  James  S.  Caldwell.  On 
the  12th  day  of  March,  1874,  the  said  trustee  conveyed  to 
Joseph  K.  Sharpe,  and  on  the  day  following  Nancy,  Clinton 
and  Eliza  executed  a  deed  to  him.  In  May  of  the  same  year 
Sharpe  conveyed  by  quitclaim  to  Zimmerman,  and  the  lat- 
ter, in  October,  1874,  conveyed  back  to  ShaqDC  an  undivided 
one-half  of  said  land. 

At  the  time  the  aforesaid  conveyances  were  made  from 
Clinton  to  Harvey,  and  from  the  latter  to  Clinton's  wife  and 
child,  said  Clinton  Davis  was  largely  indebted,  and  had 
not,  as  the  finding  recites,  * 'property  sufficient  to  enable 
him  to  pay  the  debts  he  owed,  besides  the  amount  due  his 
mother.''  The  deed  to  Clinton's  wife,  Eliza,  and  daughter, 
Lottie,  was  made  at  the  request  of  Nancy  Davis,  and,  to 
quote  from  the  finding,  ''His,  Clinton's,  purpose  in  vesting 
the  title  iu  his  wife  and  child  was  to  comply  with  the  wishes 
of  his  mother,  and  to  defraud  his  creditors  other  than 
Nancy  Davis." 
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Conclusions  of  law  were  stated  by  the  court  upon  several 
points.  Of  these  conclusions  it  is  only  necessary ,  however, 
to  here  refer  to  two,  and  these  two  are :  **Lottie  E.  Davis  i» 
the  owner  of  one  undivided  fourth  part  of  the  lands,  and  i& 
entitled  to  recover  of  Sharpe  and  Zimmerman  one-fourth 
of  the  rents  and  profits.  Joseph  K.  Sharpe  and  Cliristophcr 
Zimmerman  are  the  equitable  owners  of  three  undivided 
fourths  of  the  land,  and  tenants  in  common  with  Lottie  E. 
Davis,  and  are  entitled  to  a  quitclaim  deed  from  Percy 
Hosbrook  for  the  land,  to  complete  their  title  to  their  in- 
terest therein.'' 

Sharpe  and  Zimmerman,  the  appellants,  insist  that  they 
acquired  a  title  to  all  of  the  land,  and  not  merely  to  three- 
fourths  of  it.  This  position,  it  is  claimed,  can  be  supported 
upon  two  grounds :  1st.  Upon  the  ground  that  the  sher- 
iff's sale,  upon  the  execution  issued  on  Nancy  Davis'  judg- 
ment, conveyed  a  title  to  all  the  lands.  2d.  Upon  the 
ground  that  title  was  conveyed  by  the  deed  executed  by 
Clinton  Davis. 

We  shall  consider  and  dispose  of  the  questions  thus  pre- 
sented in  the  order  which  counsel  have  adopted. 

At  the  time  the  transcript  of  the  judgment  obtained  by 
Nancy  Davis  was  filed  in  Knox  county,  Clinton  Davis  owned 
only  the  undivided  half  of  the  land  situated  in  that  county. 
The  judgment  was  a  lien  on  the  debtor's  interest  therein, 
and  on  nothing  more,  and  did  not,  therefore,  extend  beyond 
the  one  undivided  half  of  the  land.  It  is  well  settled  that  a 
judgment  is  a  lien  only  on  the  interest  which  the  debtor  has 
in  the  land,  ,and  that  a  sale  upon  such  a  judgment  conveys 
the  interest  the  debtor  possessed  at  the  time  the  judgment 
became  a  lien.  Clinton  Davis  did  not,  at  any  time,  become 
the  owner  of  the  land  conveyed  to  his  daughter,  Lottie,  at  his 
mother's  request.  It  can  not  be  said  that  the  judgment 
fastened  on  the  interest  in  the  land  taken  by  Lottie  Davis, 
because  she  acquired  her  interest  by  a  direct  conveyance 
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from  Harvey  Davis.  There  is,  it  must  be  kept  in  mind,  no 
daim  that  the  undivided  interest  of  Clinton  Davis  was  not 
subject  to  the  lien  of  the  judgment.  That  is  conceded. 
But  the  claim  of  the  appellee  is,  that,  as  Lottie  Davis'  inter- 
est was  not  carved  out  of  the  undivided  interest  owned  by 
her  father  when  the  lien  attached,  it  was  never  subject  to 
seizure  and  sale  thereon. 

Unless  the  conveyance  to  Lottie  Davis  can  be  deemed 
fraudulent  as  against  Nancy  Davis,  and  those  claiming  under 
her,  it  is  clear  that  the  title  of  the  former  must  stand  as 
against  a  sale  made  upon  the  judgment  rendered  at  the  suit 
of  the  said  Nancy.  Counsel  argue  that  Lottie  Davis  holds 
the  property  conveyed  to  her,  in  trust  for  the  benefit  of  the 
creditors  of  her  father,  and  in  support  of  this  contention  we 
are  referred  to  section  6  of  the  statute  of  trusts,  and  to 
Peny  on  Trusts,  142  and  149.  Neither  the  statute,  nor  the 
authority  referred  to,  has  any  direct  application  to  the  case 
in  hand.  Nancy  Davis  suggested  and  directed  that  the  con- 
veyance should  be  made  to  Lottie  Davis.  It  was  made  by 
Nancy's  sou  in  obedience  to  her  wish.  She  is,  therefore, 
not  in  a  situatioli  to  denounce  as  fraudulent  that  which  she 
herself  procured  to  be  done.  At  the  time  she  levied  her 
execution  and  bought  the  property  she  had  no  right  to  com- 
plain of  the  conveyance  to  Lottie,  for  it  was,  in  reality,  her 
own  act  performed  through  the  medium  of  her  son.  Ac- 
cording to  the  court's  finding  Nancy  was  not  merely  a  passive 
consenting  party,  but  an  active  participant  in  the  transaction 
which  vested  title  in  her  granddaughter.  In  the  entire 
transaction  Lottie  and  Eliza  Davis  were  guiltless  of  wrong 
or  fraud,  and  the  former's  title  can  not  now  be  uprooted  by 
the  assignees  of  the  person  who  directed  and  procured  the 
vesting  of  title  in  her.  Counsel  quote  from  8coU  v.  PurceUy 
7  Blackf .  66,  the  following :  <<  A  purchaser  of  land  at  sheriff's 
^e,  under  a  judgment  against  a  person  who  had  conveyed 
the  land  to  defraud  his  creditors,  stands  in  the  place  of  the 
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creditor  of  the  fmudulent  graator,  and  has  the  same  rights/'' 
This,  we  think,  makes  against,  and  not  for,  appellants. 
What  they  acquired,  according  to  the  doctrine  of  the  case 
cited,  was  whatever  right  Nancy  Davis  had.  This,  however^ 
is  not  what  they  claim,  for  they  demand  more  than  Nancy 
Davis  by  any  possibility  could  have  obtained. 

Counsel  refer  to  the  familiar  doctrine,  that,  **If  a  person 
who  has  notice  sells  to  another  who  has  no  notice  and  is  sl. 
bona  fide  purchaser  for  a  valuable  consideration,  the  latter 
may  protect  his  title,  although  it  was  affected  with  the  equity 
arising  from  notice  in  the  hands  of  the  person  from  whom 
he  derived  it,  for,  otherwise,  no  man  would  be  safe  in  any 
purchase."  The  application  made  by  counsel  of  this  doc- 
trine is  altogether  eiToneous.  The  doctrine  itself  is  sounds 
but  it  jdelds  appellants'  cause  no  support.  When  Sharpe  and 
Zimmerman  acquired  their  interest  in  the  real  estate  in  con- 
troversy they  had  notice,  by  the  record,  of  the  title  of  Lottie 
Davis!  They  were  not  purchasers  without  notice.  Lottie 
had  not  merely  an  equity,  but  a  legal,  registered  title.  The 
appellants'  title  came  originally  from  a  trustee,  who  derived 
his  right  to  sell  from  a  deed  executed  by  Nancy,  Clinton  and 
Eliza  Davis,  to  which  Lottie  Davis  was  not  a  party.  It  is^ 
true  that  Nancy,  Clinton  and  Eliza  did  afterward  convey  to 
them,  and  it  is  also  true  that  they  bought  of  Hosbrook  hia 
interest  in  the  land,  but  neither  of  these  persons  had  any 
authority  to  impair  the  validity  of  Lottie's  title.  The  title 
which  Hosbrook  acquired  was  in  the  nature  of  a  mortgage, 
but  even  if  it  had  been  by  deed  it  would  not  have  cut  off 
the  rights  of  the  appellee.  As  the  mere  assignee  of  the 
sheriff's  certificate,  he  did  not  occupy,  as  against  a  person 
having  a  duly  recorded  deed,  the  position  of  a  purchaser 
without  notice.  It  is  established  by  a  uniform  and  unbroken 
line  of  decisions,  that  an  execution  creditor  who  buys  at  his 
own  sale  can  secure  only  such  a  title  as  his  debtor  had  in 
the  property,  and  that  he  takes  it  subject  to  all  existing 
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eqaities.  Way  v.  Lyon^  3  Blackf .  76  ;  Glidewell  v.  Spaugh^ 
26  Ind.  319 ;  The  Monticello^  etc.<,  Co.  v.  Loughryj  72  Ind, 
562 ;  Manns  v.  The  Brookville  National  Bank^  73  Ind.  243. 
The  title,  therefore,  which  Hosbrook  acquired  was  clearly 
subject  to  the  right  of  Lottie  Davis,  because  he  received  uo 
more  by  the  assignment  of  his  certificate  than  his  assignor 
had  a  right  to  transfer,  and  she,  under  the  maxim  volenti 
nonfit  injuria  J  had  concluded  herself  from  questioning  her 
granddaughter's  title.  Hosbrook's  rights  were  disclosed  by 
the  record  when  the  first  right  of  appellants  to  the  land  was 
acquired,  and  as  they  were  disclosed  by  a  public  record, 
they,  the  appellants,  were  chargeable  with  notice  of  the 
character  thereof,  and  were  chargeable  with  notice  of  the 
right  of  the  appellee,  as  against  the  lien  of  the  judgment. 
Stanley  v.  Brannon^  6  Blackf.  193 ;  Aiken  v.  Bruen^  21 
Ind.  139.  The  right  acquired  through  Hosbrook  did  not 
vest  in  the  appellants  any  title  to  the  land  conveyed  to 
Lottie  Davis. 

It  is  only  necessary  to  say  of  the  second  ground  upon 
which  appellants  place  their  right  to  defeat  Lottie  Davis* 
title,  that  ( 1 )  The  title  to  the  one-fourth  of  the  land  was 
never  in  Clinton,  Eliza  or  Nancy  Davis,  and  that  no  one  of 
them,  nor  all  combined,  could  convey  it;  (2)  That  Sharpe 
and  Zimmerman  purchased  with  record  notice  of  the  title  of 
Lottie  Davis,  and  if  the  conveyance  t6  her  had  been  purely 
a  voluntary  one  they  could  not  set  it  aside ;  (3)  That,  had 
Clinton  Davis  voluntarily  conveyed  the  property  to  his 
daughter,  he  could  not  have  set  the  conveyance  aside.  The 
rule  here  applicable  is,  that  voluntary  conveyances  are  valid 
as  against  the  grantor,  his  heirs,  and  grantees  with  notice. 
It  is  unnecessary  to  refer  to  cases  where  grantor  and  grantee 
unite  in  a  fraudulent  confederation,  for  there  is  nothing  in 
the  present  case  to  show  fraud  on  the  part  of  Lottie  Davis. 
The  utmost  that  can  be  said  in  disparagement  of  her  rights 
is  that  she  is  the  grantee  in  a  voluntary  conveyance. 

Judgment  affirmed. 
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No.  7918. 

Nicholson  et  al.  v.  Cabess. 

Pleading* — Answer  in  Denial. — Legal  Conclusion, — Inconsistent  or  Con- 
trary Facts. — ^An  answer  in  denial  must  be,  not  an  averment  of  a  legal 
conclusion,  but  a  direct  denial  of  the  facts  stated  in  the  complaint, 
or,  if  argumentatiye,  it  must  be  by  the  averment  of  inconsistent  or  con- 
trary facts. 

Sams.— Tenancy  in  Common.— PartUion.^ComplaifU.— Answer, —Adverse 
Possession. — ^In  a  proceeding  for  partition,  the  complnint  showing  a 
tenancy  in  common  between  the  parties,  a  paragraph  of  answer  not  deny* 
ing  the  tenancy  in  common  and  averring  fifteen  years^  sole,  exclusive 
and  undisputed  possession,  ^' under  claim  and  color  of  title,  openly,  no- 
toriously, continuously  and  adversely  to  every  other  claim  or  title 
whatsoever, ^^  does  not  constitute  a  good  defence  to  the  alleged  cause 
of  action,  on  demurrer. 

Same. — Such  averments  simply  mean  that  the  defendant,  as  a  tenant 
in  common,  was  holding  for  tiie  benefit  of  himself  and  co-tenants,  ad- 
versely to  all  other  claims. 

Same. — Ouster. — In  such  case,  an  allegation  of  actual  ouster,  or  the 
equivalent,  is  necessary  to  show  a  holding  adverse  to  the  co-tenant. 

Practice.—- Judgment.— Finding. — Ferdfct.— Where  there  are  issues  of 
fact  in  a  case,  neither  party  can  have  a  judgment  in  his  favor,  unless 
he  has  a  finding  or  verdict  to  support  it. 

From  the  Washington  Circuit  Court. 

J3.  B.  Voylesy  for  appellants. 
A.  B.  ColUnSy  for  appellee. 

Woods,  J. — ^Action  by  the  appellants  against  the  appellee 
for  the  partition  of  real  estate.  It  is  assigned  for  error  that 
the  circuit  court  erred  :  1.  In  overruling  the  demurrer  to 
the  sixth  paragraph  of  answer ;  2.  In  overruling  the  motion 
of  the  api^ellants  for  a  new  trial ;  and,  3.  In  overruling 
their  motion  for  a  judgment  in  their  favor  upon  the  finding 
of  the  court. 

This  is  the  third  appeal  in  this  case.  See  the  opinions  in 
Nicholson  V.  Caress,  45  Ind.  479,  and  Nicholson  v.  Caress^ 
59  Ind.  39,  from  which  the  nature  of  the  case  and  the  facts 
involved  maybe  learned.  The  complaint  remains  unchanged ; 
but,  instead  of  the  answers  and  cross  complaint  brought  here  on 
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the  former  appeals,  the  appellee  was  permitted  to  file  an  an- 
swer in  six  paragraphs,  and  a  cross  complaint  in  two  para- 
graphs, to  all  of  which  the  plaintiff  responded  by  a  general 
denial,  and  by  a  special  plea  to  the  cross  complaint.  Trial 
by  the  court,  and  finding  as  follows,  viz. :  ^'The  court 
finds  in  favor  of  the  plaintiff  upon  all  the  special  answers 
and  cross  complaints  of  the  defendants  herein  except  as 
to  the  second,  third  and  sixth  paragraphs  of  answer  herein. 
Upon  the  issues  formed  upon  the  second  amended  com- 
plaint, and  the  second,  third  and  sixth  paragraphs  of  an- 
swer and  the  plaintiff's  reply  thereto,  the  court  finds  for 
the  defendant,  and  the  finding  herein  for  the  defendant  is 
based  solely  on  the  fact  that  said  second,  third  and  sixth 
answers  are  true.'* 

The  sixth  paragraph  of  answer,  whose  sufficiency  upon  de- 
murrer for  want  of  facts  must  be  determined,  is  as  follows : 

**6th.  And  said  defendant,  for  further  and  sixth  answer 
to  the  plaintiffs'  complaint,  denies  that  any  tenancy  in  com- 
mon has  existed  between  himself  and  plaintiffs  in  the  said 
lands,  and  ( — )  that  for  fifteen  years  last  passed  he,  defend- 
ant, and  those  under  whom  he  claims  title,  have  been  in,  and 
held,  sole,  exclusive  and  undisputed  possession  of  the  real 
estate  in  the  complaint  mentioned,  under  claim  and  color  of 
title,  openly,  notoriously,  continuously,  and  adversely  to 
every  other  claim  or  title  whatsoever. 

It  may  be  observed  that  this  paragraph  affirms  nothing. 
It  contains  only  the  one  verb,  denies^  and,  literally  construed, 
denies  any  tenancy  in  common,  and  denies  that,  for  fifteen 
years  last  passed,  the  defendant  had  been  in  the  adverse  pos- 
session of  the  land.  It  may  be  conjectured  that  the  plead- 
er's meaning  would  be  expressed  by  supplying  the  word  avers 
in  the  place  indicated  by  the  parenthesis.  So  interpreted 
the  answer  is  not  good.  The  complaint  states  facts  which, 
as  this  court  on  the  former  appeals  held,  show  a  tenancy  in 
common  between  the  parties.    Without  denying  these  facts. 
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the  answer  denies  the  deduction  therefrom.  This  is  equiv- 
alent to  averring  a  legal  conclusion  only,  and  is  not  a  permis- 
sible mode  of  pleading.  The  facts  stated  in  the  complaint 
must  be  directly  denied,  or,  if  the  denial  be  argumentative^ 
it  must  be  by  the  averment  of  inconsistent  or  contrary  facts* 
Stoddard  v.  Johnson,  75  Ind.  20.  The  answer  must  there- 
fore be  considered  without  reference  to  the  denial  of  the  co- 
tenancy, and  as  admitting  the  alleged  title  of  the  plaintiff ;  and» 
so  considered,  it  does  not  show  a  good  defence  to  the  alleged 
cause  of  action.  When  a  co-tenant  alleges  that  he  has  been 
in  the  sole  and  exclusive  possession,  holding  under  claim  and 
color  of  tifle,  openly,  notoriously,  continuously  and  adversely 
to  any  other  claim  or  title,  it  means  simply  that  he  was  in» 
as  he  had  a  right  to  be,  under  his  title  as  a  tenant  in  common, 
holding  for  the  benefit  of  himself  and  co-tenants,  adversely  to 
all  other  claims.  If  he  desires  to  show  that  he  was  holding 
adversely  to  his  alleged  co-tenant,  he  must  allege  an  actual 
ouster  or  the  equivalent.  This  doctrine  is  well  settled,  and 
has  been  repeatedly  recognized  and  enunciated  in  the  deci- 
sions of  this  court.  Sanford  v.  Tucker y  54  Ind.  219  ;  Bowen 
v.  Preston,  48  Ind.  367 ;  Nelson  v.  Davis,  35  Ind.  474 ; 
Jenkins  v.  Dalton,  27  Ind.  78 ;  Manchester  v.  DoddHdge^ 
3  Ind.  360. 

The  appellants  urge  that,  besides  reversing  the  judgment 
of  the  circuit  court,  we  shall  order  a  judgment  for  them,  in- 
sisting that,  upon  the  pleadings  and  evidence,  such  an  order 
would  be  proper.  We  think  otherwise.  Whatever  the  evi- 
dence may  be,  there  is  no  finding  upon  which  such  a  judgment 
can  rest,  and  where  there  are  issues  of  fact  in  a  case,  neither 
party  can  have  a  judgment  in  his  favor  unless  he  has  a  find- 
ing or  verdict  to  support  it. 

The  judgment  is  reversed,  with  costs,  and  with  instructions 
to  sustain  the  demurrer  to  the  sixth  paragraph  of  answer. 


MAY  TERM,  1881.  27 


Jackson  v.  Van  Devender,  Guardian. 


No.  6912. 
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Pkactice. — TranscripU^Appeal,  —Dismissal.  —Supreme  Courts—Where  l!?LJ*^' 
the  transcript  of  the  record  is  not  certified  by  the  clerk  of  the  trial 
court,  as  I'equired  by  section  558  of  the  code,  1  B.  S.  1876,  p.  242,  and 
the  appellant  fails  to  remedy  such  defect  within  a  reasonable  time» 
allowed  him  by  the  Supreme  Court  for  that  purpose  upon  his  motion^ 
the  cause  will  be  dismissed  under  rule  36  of  Uie  Supreme  Court. 

From  the  Madison  Circuit  Court. 

/.  r.  JSmitkj  M.  S.  Robinson  and  «7.  W.  Lovett,  for  ap- 
pellant. 
H.  D.  Tfiompson^  for  appellee. 

HowK,  C.  J. — In  this  case,  the  transcript  of  the  record 
appears  to  have  been  filed  in  this  court  on  the  4th  day  of 
May,  1877.  Afterward,  on  the  1st  day  of  January,  1878, 
the  appellee  filed  a  written  motion  to  dismiss  the  appeal 
herein,  *'for  the  reason  that  there  is  no  properly  certified 
transcript  filed  in  this  court.  The  paper  purporting  to  be  a 
transcript  has  not  the  signature  of  the  clerk  of  the  court 
below,  nor  the  seal  of  said  court."  This  motion  was  met 
by  a  counter  motion,  on  the  part  of  the  appellant,  filed  on 
the  12th  day  of  February,  1878,  for  leave  *'to  correct  the 
record  of  this  cause,  by  aflBxing  to  the  transcript  the  certifi- 
cate and  seal  of  the  court  below ;"  which  latter  motion  ap- 
pears to  have  been  granted,  and  sixty  days  were  allowed  the 
appellant  to  perfect  the  authentication  of  the  transcript. 
Nearly  four  years  have  since  elapsed,  and  the  appellant  haa 
not  taken  any  further  steps  to  correct  the  record  of  this 
cause,  by  aflixing  thereto  the  certificate  of  the  clerk  under 
the  seal  of  the  court  below. 

The  appellee's  motion  to  dismiss  this  appeal  must,  there- 
fore, be  sustained.  The  transcript  of  the  record  of  this 
cause  has  never  been,  and  is  not  now,  certified  by  the  clerk 
of  the  court  below,  under  the  seal  of  said  court,  as  required 
by  section  558  of  the  code  of  1852,  and  the  appellant  has 
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failed  to  remedy  the  defect  within  the  reasonable  time 
allowed  him  by  the  court  for  that  pui'pose,  upon  his  own 
motion,  in  compliance  with  rule  36,  adopted  October  13th, 
1875,  of  the  rules  of  this  court. 
The  appeal  is  dismissed,  at  the  appellant's  costs. 


♦•» 


No.  7768. 

Erug  v.  McGilliard,  Assignee. 

Voluntary  Assignment.— Omi8«fon  of  Property  of  Tr(fiing  Value.—Ajt 
insolvent  debtor's  assignment  of  his  property,  under  section  1, 1  R.  S. 
1876,  p.  142,  is  not  fraudulent  and  void  because  of  the  unintentional 
omission  of  portions  of  the  debtor's  property  of  trifling  value,  if  it 
embraces  substantially  all  of  the  debtor's  property. 

Same.— Oeneroi  Assignment,— AH.  assignments  under  such  statute  must 
be  general. 

Same. — Supplemental  Assignment. — ^The  filing  of  a  ^'supplemental  assign- 
ment," containing  property  unintentionally  omitted  from  the  original 
assignment,  does  not  carry  fonvard  the  date  of  its  taking  effect. 

Bepleyin. — Pleading, — Assignee,  —  Complaint, — PigJU  of  Possession, — 
Proof, — In  replevin,  an  assignee  need  not  allege  in  his  complaint  that 
he  is  the  owner  of  the  goods,  <'as  assignee."  He  may  aver  his  title  gen- 
erally, and  prove  such  facts  as  show  a  general  or  special  property  and 
right  of  possession. 

From  the  Montgomery  Circuit  Court. 

J.  a.  Courtney i  for  appellant. 

TF.  H.  Thompson  and  J.  M.  Thompson^  for  appellee. 

Best,  C. — ^This  was  an  action  of  replevin  by  the  appellee 
against  the  appellant.  The  complaint  was  entitled,  ^^Francis 
McGilliard ,  assignee  of  John  Thompson ,  v.  William  J.  Krug/  * 
and  was  in  the  form  prescribed  by  the  statute.  A  demurrer 
for  want  of  facts  was  filed  and  overruled  to  the  complaint,  to 
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which  ruling  an  exception  was  taken.  An  answer  in  denial 
was  then  filed,  the  cause  submitted  to  the  court  for  trial, 
and  a  judgment  was  rendered  for  the  appellee.  From  this 
judgment  the  appellant  appeals,  and  assigns  various  errors, 
all  of  which  were  mere  grounds  for  a  new  trial,  except  the 
ruling  upon  the  demurrer,  and  upon  the  motion  for  a  new  trial. 

The  only  objection  urged  to  the  complaint  is,  that  it  was 
not  averred  that  the  appellee  was  the  owner  of  the  goods,  *^as 
assignee."  This  was  not  necessary.  It  was  sufficient  for 
him  to  allege  generally  that  he  was  the  owner,  and  entitled 
to  the  possession  of  the  goods,  as  he  did  do.  It  is  not 
necessary  for  a  plaintiff  in  replevin  to  allege  the  source  of 
his  title ;  but  he  may  aver  it  generally,  and  support  it  by 
proof  of  such  facts  as  either  show  a  general  or  special  prop- 
erty in  the  goods  with  a  right  to  the  possession.  There  was 
no  error  in  overruling  the  demurrer  to  the  complaint. 

The  second,  third,  fourth  and  fifth  assignments  of  error 
are  for  admitting  and  excluding  evidence,  which,  as  before 
stated,  are  mere  grounds  for  a  new  trial,  and,  as  none  of 
them  were  embraced  in  the  motion,  no  question  is  raised  by 
them.  The  only  reasons  assigned  for  a  new  trial  were,  that 
the  finding  was  contraiy  to  law,  and  not  supported  by  suffi- 
cient evidence.  The  latter  is  the  only  one  argued,  and  the 
other  will  not  be  considered. 

The  undisputed  facts  in  the  case  are  briefly  these :  John 
Thompson,  on  the  4th  day  of  April,  1878,  and  prior  thereto, 
owned  the  goods  in  dispute,  and  on  that  day,  being  in  fail- 
ing circumstances,  made  an  assignment  of  his  property,  in- 
cluding that  in  dispute,  to  the  appellee,  which  assignment, 
on  said  day,  was  duly  recorded,  in  the  recorder's  office  of 
Montgomery  county,  Indiana,  where  said  Thompson  resided. 
The  appellee  at  once  accepted  the  trust,  took  possession  of  the 
property,  and  entered  upon  the  discharge  of  his  duties  as 
such  assignee.  At  and  before  this  time,  said  Thompson  and 
one  James  K.  Beech  were  indebted  to  one  Alexander  F. 


30      SUPREME  COURT  OF  INDIANA, 

Erug  V.  McGiUiard,  Assignee. 

Ramsey,  who,  on  said  day,  recovered  a  judgment  against 
them  before  a  justice  of  the  peace  for  $166.88.  On  the  next 
day  said  Ramsey  filed  a  transcript  of  said  judgment  in  the 
clerk's  oi&ce  of  said  county,  caused  an  execution  to  issue 
thereon  to  the  appellant,  who  was  the  sheriff  of  said  county, 
and  who,  by  virtue  thereof,  levied  upon  the  goods  in  dispute. 
Thereupon  the  appellee  replevied  them  from  him. 

It  further  appears  that  Thompson  unintentionally  omitted 
from  his  assignment  two  small,  irregular  shaped  parcels  of 
land  adjoining  the  right  of  way  of  the  Louisville,  New  Albany 
and  Chicago  Railway  C<>mpany,  one  containing  ^i-v  ^^d  ^^^ 
Other  j^  of  an  acre,  of  but  little  value.  The  property  em- 
braced in  the  assignment  was  appraised  at  over  $1,000,  and 
that  omitted  at  $12,  one  parcel  at  $10  and  the  other  at  $2. 
After  the  assignment,  to  ^vit,  on  the  9th  of  April,  1878,  said 
Thompson  made  an  assignment  of  these  omitted  parcels  of 
land,  which  is  denominated  a  ''supplemental  assignment." 

The  appellant  insists  that,  as  the  indenture  of  assignment 
does  not  include  these  omitted  parcels,  it  is  void,  or,  if  not, 
that  it  did  not  become  operative  until  the  **  supplemental 
assignment"  was  made,  and,  as  his  lien  was  acquired  before 
that  time,  the  finding  was  not  supported  by  sufficient  evi- 
dence.    We  do  not  concur  with  him  in  either  position. 

Our  statute  authorizing  assignments  provides  ''That  any 
debtor,  or  debtors,  in  embarrassed  or  failing  circumstances, 
mav  make  a  sreneral  assignment  of  all  his  or  their  property, 
in  trust  for  the  benefit  of  all  his  or  their  bona  fide  creditors ; 
and  all  assignments  hereafter  made  by  such  person  or  per- 
sons, for  such  purpose,  except  as  provided  for  in  this  act, 
shall  be  deemed  fraudulent  and  void."  1  R.  S.  1876,  p. 
142,  sec.  1.  By  the  terms  of  this  statute,  the  assignment 
must  embrace  all  the  debtor's  property.  In  other  words, 
the  assignment  must  be  a  general  one,  and  the  question 
arises  whether  the  uninteiitional  omission  of  a  trifling  por- 
tion of  the  debtor's  property  from  the  assignment  vitiates 
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it?  We  tbink  not,  but  are  of  opinion  that  such  an  assign- 
ment embraces  all  of  the  debtor's  property,  within  the 
meaning  of  the  law.  To  hold  that  the  omission  of  any  por- 
tion of  the  debtor's  property,  however  trifling,  from  the 
assignment,  vitiates  it,  is  placing  such  a  construction  upon 
the  statute  as  teads  largely  to  defeat  its  purposes.  A  sub- 
stantial compliance  with  the  statute  is  all  that  is  required, 
and  if  a  general  assignment  is  intended  to  be  made,  and  it 
embraces  substantially  all  of  the  debtor's  property,  it  can  not 
be  deemed  fraudulent  and  void  because  some  trifling  portion 
of  it  has  been  omitted  bv  inadvertence. 

In  Burrill  on  Assignments,  at  section  122,  it  is  said :  *<A 
general  assignment  in  trust  for  the  benefit  of  creditors  is 
understood  to  import  a  conveyance  of  all  the  debtor's  prop- 
erty, as  distinguished  from  a  partial  assignment,  the  nature 
of  which  will  be  considered  in  the  next  chapter.  An  excep- 
tion of  a  trifling  amount,  whether  by  accident  or  design,  will 
not  alter  the  character  of  the  conveyance  in  this  respect.'* 

In  the  case  of  77*6  United  States  v.  Clarke  1  Paine,  629, 
a  similar  question  arose.  Gilbert  Stuart  was  indebted  to 
the  United  States,  and  made  an  assignment  of  his  property 
to  Clark.  Clark  and  Stuart  had  been  partners,  and  their 
affairs  were  unsettled,  but  it  was  supposed  that  nothing  was 
due  Stuart.  Upon  a  subsequent  settlement,  it  was  found 
that  there  was  due  him  $7,400,  and  this  was  not  embraced 
in  the  assignment.  By  the  5th  section  of  the  act  of  1797, 
the  United  States  was  entitled  to  priority,  if  the  assignment 
was  general,  and  the  question  arose  whether  the  omission  of 
this  claim  destroyed  the  general  character  of  the  assignment. 
The  court  said  :  *'The  Supreme  Court  of  the  United  States 
have  decided,  that  the  assignment  must  be  of  all  the  debtor's 
property :  By  which  I  understand,  that  it  must  be  an  assign- 
ment of  all,  as  contradistinguished  from  a  partial  assign- 
ment, or  professedly  an  assignment  of  part  only  of  the 
debtor's  property.     The  case  put  of  a  fraudulent  omission 
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of  a  pari  is  not  the  only  exception,  but  is  mentioned  bj 
way  of  illustration.  Where  an  assignment  purports  to  be 
general^  and  is  understood  and  intended  so  to  be,  the  omis- 
sion of  a  trifling  article  through  mistake  or  accident,  would 
not  surely  take  the  case  out  of  the  act.  This  would  be  in* 
admissible  on  every  sound  principle  of  construction.  The 
true  distinction  is  that  which  has  already  been  suggested : 
that  where  the  omission  does  not  show  that  the  intention 
was  that  the  assignment  should  be  a  partial  one  as  opposed 
to  a  general  one,  the  act  applies,  and  the  priority  of  the 
United  States  attaches." 

As  all  assignments  under  our  statute  are  general,  and  as 
the  one  in  question  was  in  substantial  compliance  with  the 
statute,  we  think  it  is  not  void  for  the  reasons  m*ged.  The 
levy  was  not  upon  the  property  omitted  from  the  assign- 
ment, and,  therefore,  we  decide  nothing  as  to  the  right  of 
an  assignee  to  such  property  as  against  creditors,  where  liens 
have  attached,  under  the  provisions  of  our  statute  authoriz- 
ing assignments.  We  think  there  is  no  error  in  the  record, 
and  that  the  judgment  should  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all 
things.  aiBrmed,  at  the  costs  of  the  appellant* 
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The  Crrr  op  Crawfordsville  v.  Boots  bt  al. 

Practice.— Jfotfon  to  Strike  Out.— Pleading.— Af^  a  rule,  no  ayaDable  error 
is  committed  in  overruling  a  motion  to  strike  out  a  pleading  or  parts 
thereof. 

Mechanic's  Lien.— iVoticc.— Plcodingr. — Although  the  complaint  to  fore- 
close a  mechanic's  lien  does  not  directly  allege  that  the  notice  was  filed 
within  sixty  days  from  the  time  of  furnishing  the  material  for  the  bnOd- 
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iag,  but  does  show,  in  connectioa  with  a  copy  of  the  notice  filed  there* 
with,  that  the  notice  was  illed  within  the  time,  the  complaint  is  suffi- 
cient. 

Same. — Description  of  Premises. — A  description  in  such  notice,  "a  part  of 
lot  No.  110,  as  the  same  is  desiii^nated  on  the  original  plat  of  the  town^ 
now  city,  of  ♦  ♦,  and  the  building  situated  thereon,  lately  erected, 
known  .as  the  city  building  ♦  ♦  •  ,  for  material  furnished  in  the 
erection  of  said  building,^'  etc.,  is  a  sufficient  description  of  so  much  <^ 
the  lot  as  was  covered  by  the  building. 

CoMYEYANCE.—- A  Conveyance  of  a  building  conveys  the  land  under  the 
bnllding. 

From  the  Montgomery  Circuit  Court. 

W.  P.  Britton,  M.  W.  Bmner  and  E.  C.  Snyder,  for 
appellant. 
P.  S.  Kennedy  and  W.  L.  Brush,  for  appellees. 

Woods,  J. — Finding  and  judgment  for  the  appellees,  upon 
a  complaint  to  enforce  a  lien  for  the  price  of  materials  fur- 
Dished  toward  the  construction  of  a  building  for  the  appellant. 

The  appellant  has  saved  exceptions  to  the  overruling  of  a 
motion  to  strike  out  parts  of  the  complaint,  and  to  the  over- 
ruling of  a  demurrer  to  each  paragraph  of  the  complaint,  for 
want  of  facts  stated  sufficient  to  constitute  a  cause  of  action. 

As  a  rule,  there  can  not  be  available  error  in  overruling 
a  motion  to  strike  out  a  pleading  or  part  thereof ;  and  the 
finding  and  judgment  being  manifestly  based  upon  the  sec- 
ond paragraph  of  the  complaint,  the  first  need  not  be  con- 
sidered.    Trammel  v.  Chipman,  74  Ind.  474. 

Two  objections  are  made  to  the  second  paragraph  of  the 
complaint : 

Ist.  That  the  notice  of  intention  to  hold  a  lien  does  not 
contain  a  sufficient  description  of  the  premises ; 

2d.  That  it  is  not  shown  that  the  notice  was  filed  within 
sixty  days  after  the  completion  of  the  building. 

In  the  case  of  Hamilton  v.  Naylor,  72  Ind.  171,  it  waa 
held  (the  writer  dissenting),  that  where  one  performs  work 
on,  or  furnishes  material  for,  a  part  only  of  a  building,  he 
Vol.  76.-3 
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must  file  his  notice  of  intention  to  hold  a  lien  within  sixty 
days  from  the  completion  of  his  work,  or  the  furnishing  of 
his  material.  Under  this  rule,  the  second  objection,  as 
stated,  is  not  in  terms  material  or  relevant.  We  will  add, 
however,  that,  while  the  paragraph  under  consideration  does 
not  directly  allege  that  the  notice  was  filed  within  sixty  days 
from  the  time  of  furnishing  the  material,  it  does  show  that 
the  notice  was  filed  on  the  1st  day  of  March,  1873,  and  the 
copy  of  the  notice,  which  was  filed  with  and  constitutes  a 
part  of  the  pleading,  shows  that  the  materials  were  furnished 
during  the  months  of  November,  December  and  January  pre- 
ceding, January  10th  being  the  date  of  the  last  item.  We 
therefore  hold  the  complaint  good  as  against  the  objection 
made  to  it  in  this  respect. 

The  description  of  the  premises  contained  in  the  notice  is 
as  follows  :  "A  part  of  lot  No.  110,  as  the  same  is  designated 
on  the  original  plat  of  the  town,  now  city,  of  Crawfordsville, 
and  the  building  situated  thereon,  lately  erected,  known  as 
the  City  Building  or  Engine  *  *  ,  for  material  furnished 
in  the  erection  of  said  building,"  etc.  This  we  deem  a  suffi- 
cient description  of  so  much  of  the  lot  as  was  covered  by  the 
building,  which  is  suflSciently  described.  The  conveyance  of 
a  building  conveys  the  land  under  the  building.  Endsley  v. 
The  State^  post^  p.  467.  A  description  not  essentially  dif- 
ferent was  upheld  in  the  case  of  77ie  City  of  Crawfordsville 
V.  Johnson^  51  Ind.  397.  This  disposes  of  all  the  questions 
adverted  to  in  the  brief  of  the  appellant. 

The  judgment  is  affirmed,  with  costs. 
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Summons.— -4m«»dmen«.— Where  leave  to  amend  a  summons  is  granted 
during  trial,  and  amendment  is  not  made  till  after  tnal,  but  is  acted 
upon  as  though  it  had  been  made,  it  is  not  error  to  then  permit  such 
amendment  to  be  made. 

Same.— Zfe/ec^fre  Complaint, — A  complaint  before  a  justice  of  the  peace, 
defective  because  entitled  in  the  fii-m  name  of  plaintiffs,  may  be  cured 
by  process,  amendment,  pleading  or  suggestion  of  record,  in  which  the 
names  are  all  properly  stated. 

Same. — ^If  the  full  names  appear  in  the  writ  and  in  the  title,  they  need  not 
appear  again  in  the  complaint. 

From  the  Blackford  Circuit  Court. 

W.  Marchy  for  appellant. 
T,  8.  Briscoe^  for  appellees. 

Franklin,  C. — Appellees  sued  appellant,  before  a  justice 
of  the  peace,  on  an  account  for  $33.25.  Appellant  answered 
in  set-off  on  an  account  for  $60.27. 

The  case,  after  a  trial  before  the  justice,  was  appealed  to 
the  circuit  court,  where  the  parties  had  a  trial,  which  resulted 
in  a  finding  and  judgment  for  appellees,  for  the  amount  of 
their  account. 

Motion  to  dismiss  action,  and  motion  in  arrest  of  judg- 
ment, overruled  and  excepted  to. 

The  errors  assigned  in  this  court  are : 

1st.    Overruling  the  motion  in  arrest  of  judgment ; 

2d-  Permitting  appellees  to  amend  their  complaint  after 
trial ; 

3d.    Overruling  motion  to  dismiss  action ; 

4th.    Overruling  motion  for  a  new  trial. 

The  record  does  not  show  that  any  motion  for  a  new  trial 
was  made  in  the  court  below,  neither  does  it  show  any  excep- 
tion to  the  overruling  of  the  motion  to  dismiss  the  action.  * 

The  amendment  complained  of  in  the  second  assignment 
of  errors  was  after  the  trial  was  over,  and  the  court  had 
announced  its  finding,  and  appellant  had  filed  a  motion  in 
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arrest  of  judgment ;  then  appellees  amended  the  summons 
herein,  by  inserting  the  given  names  of  the  appellees. 
Leave  to  do  so  had  been  given  by  the  court  during  the  pro- 
gress of  the  trial,  upon  the  proposition  of  appellees  to  prove 
who  composed  the  firm  doing  business  under  the  firm  name 
of  appellees,  but  which  amendment  was  not  made  until  the 
time  named. 

We  think  this  amendment  was  acted  upon  as  though  it 
had  been  made,  and  ought  to  be  regarded  as  having  been 
made  at  the  time  leave  was  granted  by  the  court ;  and  the 
court  did  not  err  in  permitting  it  to  be  done,  when  the  omis- 
sion was  discovered. 

As  to  the  motion  in  arrest  of  judgment,  that  was  based 
upon  the  fact  that  the  complaint  did  not  technically  set  out 
the  names  of  the  plaintiffs,  as  plaintiffs.  It  commenced  as 
follows : 

* 'Jacob  C.  Bowser,  Joseph  R.  Prentiss,  Daniel  M.  Fall. 
Fort  Wayne,  Indiana,  September  6th,  1875. 

"Mr.  William  Hellyer,  Hartford  City,  bought  of  J.  C- 
Bowser  &  Co."     [Then  stating  the  account  sued  on.] 

The  caption  in  the  record  entry  of  the  motion  to  dismiss 
the  cause  stands  thus : 

"J.  C.  Bowser,  Joseph  R.  Prentiss  and  Daniel  M.  Fall  v. 
William  Hellyer.     No.  34.     Appeal." 

TBe  summons,  as  amended,  contained  the  full  names  of 
the  persons  constituting  the  firm  name  of  the  plaintiffs. 

In  the  case  of  Hays  v.  Lanier^  3  Blackf .  322,  it  was  held 
that  a  complaint  before  a  justice  of  the  peace  in  the  firm 
name  of  the  plaintiffs  was  sufficient,  if  the  writ  contained 
the  full  names  of  the  partners.  In  the  case  of  Davis  v. 
Hubbard^  4  Blackf.  50,  the  same  ruling  was  adhered  to. 

In  the  case  of  Hughes  v.  Walker^  4  Blackf.  50,  it  was 
held  that  a  complaint  in  the  firm  name  of  the  plaintiffs,  be- 
fore a  justice  of  the  peace,  would  be  good,  if  a  suggestion 
of  record  was  made  showing  the  names  of  the  partners. 
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In  the  case  of  Barrackman  v.  Worthington^  5  filackf. 
^13,  it  was  held,  that  if  the  names  of  the  individuals  compos- 
ing the  company  nowhere  appeared  in  the  record,  the  cause 
of  action  was  insuflScient,  and  the  defendant  might  demur  or 
move  to  dismiss  the  cause. 

The  same  doctrine  was  held  in  the  case  of  Pollock  v. 
Dunning^  54  Ind.  115,  and  it  was  also  decided  in  that  case, 
that  the  defendant  might  take  advantage  of  the  defect  by 
a  motion  in  arrest  of  judgment.  The  last  two  cases  were 
proceedings  in  the  circuit  court. 

When  the  complaint  before  a  justice  of  the  peace  is  defec- 
tive on  account  of  being  in  the  firm  name  of  the  plaintiffs, 
it  may  be  cured  by  the  process,  amendment,  or  a  pleading 
or  suggestion  of  record,  wherein  the  names  are  all  properly 
stated.  8herrod  v.  Shirley^  57  Ind.  13 ;  Widup  v.  Gibson^ 
53  Ind.  484. 

It  the  full  names  appear  in  the  writ  and  in  the  title  of 
the  cause,  they  need  not  appear  in  the  complaint.  Clark 
y.Dunlapf  2  Ind.  551.  In  the  case  under  consideration,  the 
full  names  of  the  plaintiffs  appeared   in  the  summons  as 

» 

amended,  in  the  title  of  the  cause  upon  a  motion  to  dismiss 
it,  and  in  the  beginning  of  the  complaint,  though  not  speci- 
fied as  plaintiffs.  We  think  the  names  of  the  plaintiffs,  for 
all  practical  purposes,  sufficiently  appear  in  this  record. 
And  the  court  committed  no  error  in  overruling  the  motion 
in  arrest  of  judgment. 

Pee  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoinsr 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
io  all  things  affirmed,  at  the  costs  of  appellant. 
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Evidence. — Bill  of  Exceptions. — Omission  of  Writing, — Where  document- 
ary evidence  is  omitted  from  the  record,  the  page  left  for  it  remaining^ 
blank,  the  concluding  statement,  '"This  was  all  the  evidence  given  in 
the  cause, '^  is  manifestly  untrue,  and  must  be  disregarded.  In  such 
case,  the  sufficiency  of  the  evidence,  or  alleged  errors  in  instructions^ 
can  not  be  considered. 

Same. — A  question  which  can  be  determined  as  well  without  as  with  the 
entire  evidence  may  properly  be  considered  by  the  Supreme  Court. 

Same. — Misrepresentations  and  Fraud, — Caveat  Emptor. — One  who  has  pur- 
chased the  lease  and  appointments  of  a  hotel  may  not,  in  proof  of  aa 
answer  alleging  deceit  as  to  their  value,  give  evidence  of  the  bad  con- 
dition of  the  wall  paper  in  rooms  inspected  at  the  time  of  purchase. 

Same. — Admissiotis.— After  a  purchaser  of  hotel  property  had  made  con- 
siderable additions  to  the  equipment  of  the  hotel,  his  admissions  of 
its  receipts,  profits  and  financial  prosperity  then  are  not  competent  to 
show  that  representations  made  to  him  when  he  purchased  were  not 
false. 

Practice. — Ghneral  Verdict. — Special  Finding. — Rejected  Interrogatory. — 
Where  a  general  verdict  is  sustained  bj' the  special  finding,  and  an 
affirmative  answer  to  a  rejected  interrogatory  could  not  have  controlled 
the  general  verdict,  no  eiTor  was  committed  by  the  refusal  of  the  court 
to  submit  it  to  the  jiuy. 

From  the  Vigo  Circuit  Court. 

a.  Dunniganj  S.  C.  Stimson^  J.  M.  AUertj  W,  Mack 
and DaviSy  for  appellants.  • 

C.  F.  McNutt,  D.  W.  Henry y  8.  C.  Davis  and  S,  B. 
Davis y  for  appellees. 

Newcomb,  C. — ^This  was  an  action  to  recover  the  amount 
alleged  to  be  due  on  two  promissory  notes,  executed  by  the 
defendants,  and  to  foreclose  a  mortorasre  securins:  said  notes. 

The  answer  alleijed  that  the  notes,  with  others  which  had 
been  paid,  were  given  in  consideration  of  the  sale  by  the 
plaintiffs  to  the  makers  thereof,  of  the  lease,  furniture, 
equipments,  etc.,  of  a  hotel  in  the  city  of  Terre  Haute, 
known  as  the  "National  House,"  and  that  the  consideration 
of  said  notes  had  failed,  bv  reason  of  certain  frauds  and 
misrepresentations  of  the  plaintiffs,  whereby  the  defendants 
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had  been  induced  to  make  said  purchase  at  a  price  greatly 
in  excess  of  the  value  of  the  property  received. 

No  question  is  made  as  to  the  sufficiency  of  the  answer. 
It  is  not  important,  therefore,  to  enter  into  detail  as  to  its 
averments.  The  plaintiffs  replied  by  a  general  denial.  Tliero 
was  a  jury  trial,  a  verdict  for  the  defendants,  and  judgment 
on  the  verdict,  over  the  plaintiffs'  motion  for  a  new  trial. 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.     The  reasons  alleged  for  a  new  trial  were : 

1st.  That  the  verdict  was  contrary  to  law,  and  that  it  was 
not  sustained  by  sufficient  evidence  ; 

2d.  The  admission  of  certain  evidence,  objected  to  by  the 
plaintiffs ; 

3d.  The  rejection  of  certain  evidence  offered  by  the 
plaintiffs ; 

4th.  The  giving  of  certain  instructions  to  the  jury,  at  the 
instance  of  the  defendants,  which  were  excepted  to  by  the 
plaintiffs ; 

5th.  Eef  using  to  submit  to  the  jury  a  certain  inten'oga- 
tory,  proposed  by  the  plaintiffs. 

The  transcript  contains  what  purports  to  be  a  full  steno- 
graphic report  of  the  evidence  given  on  the  trial,  and  the 
bill  of  exceptions  states  that  "This  was  all  the  evidence  given 
in  the  cause,"  but  the  appellees  insist  that,  in  fact,  all  the 
evidence  is  not  in  the  transcript,  and  therefore  the  record 
must  be  treated  as  if  none  were  given. 

It  appears  that  a  letter  written  by  the  plaintiffs,  or  one 
of  them,  to  the  defendant  McCloskey,  was  read  in  evidence, 
but  it  is  not  copied  into  the  record.  After  stating  that  the 
letter  was  identified  by  the  witness  McCloskey,  the  bill  of 
exceptions  says :  *'The  letter  was  here  read  in  evidence,  as 
follows,"  but  where  the  letter  should  be  copied,  the  page  is 
blank.  It  is,  therefore,  manifest  that  the  transcript  does 
not  contain  all  the  evidence,  and,  in  such  case,  the  state- 
ment to  the  contrary  in  the  bill  of  exceptions  must  be  dis- 
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regarded.  Merrifield  v.  Weston^  68  Ind.  70;  Powers  v. 
UvanSf  72  Ind.  23.  We  can  not,  therefore,  consider  the 
sufficiency  bf  the  evidence,  nor  the  alleged  error  in  the  in- 
structions. The  JefferaonviUey  etc.j  H.  H.  Co,  v.  Cox^ 
37  Ind.  325 ;  May  v.  Pavey^  63  Ind.  4.  But  where  the 
question  pi'esented  is  of  such  a  character  that  it  can  be  de- 
termined as  well  without  the  entire  evidence  as  with  it, 
such  question  may  properly  be  considered.  The  Estate  of 
Wells  V.  Wells,  71  Ind.  509. 

The  answer  alleged,  among  other  things,  that,  to  induce 
the  defendants  to*  make  the  purchase  for  which  the  notes 
and  mortgage  were  given,  the  plaintiffs  represented  that  the 
furniture,  fixtures  and  appurtenances  belonging  to  said  hotel 
business,  and  with,  and  by  means  of,  which  the  plaintiffs  had 
run  and  operated  said  hotel,  had  cost  them  $11,000,  and 
were  then  of  the  reasonable  value  of  $9,000,  when,  in  truth, 
said  furniture,  fixtures  and  appurtenances  did  not  cost  to 
exceed  $6,000,  apd  were  then  not  worth  more  than  $3,000. 
Also,  that  the  plaintiffs  represented  that  the  net  profits  of 
the  hotel,  during  the  time  they  had  operated  it,  had  been 
$5,000  per  annum,  when,  in  fact,  said  plaintiffs  had  not 
made  any  profits. 

The  plaintiff  Huston  was  examined  as  a  witness  in  behalf 
of  himself  and  his  co-plaintiff,  and,  in  the  course  of  his 
testimony,  stated  that  the  hotel  property  sold  to  the  defend- 
ants consisted  of  *'all  the  furniture  and  cai-pets,  of  the  cook- 
ing apparatus,  of  all  that  pertains  to  the  laundry,  of  the 
gas  fixtures,  plumbing  and  water-works ;  everything,  in  fact, 
in  the  hotel,  almost,  excepting  the  walls.  The  fixtures  of 
the  t-ooms,  such  as  the  papering,  and  all  that  belongs  to  the 
hotel."  On  cross-examination,  this  witness  stated  that  the 
amount  expended  by  the  plaintiffs  on  the  water-works, 
plumbing,  gas  fixtures,  painting,  papering,  etc.,  was  nearly 
$1,400 ;  that  they  had  paid  about  $2,000  for  new  furniture ; 
and  that  the  original  purchase  by  them  cost  $6,500,  making 
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the  cost  to  them  about  $10,000.  The  witness  was  ques- 
tioned, but  stated  his  inability,  to  give  the  amount  expended 
for  papering,  as  that  went  into  the  general  expense  account 
without  being  itemized. 

The  defendant  McCloskey  was  examined  in  rebuttal,  and 
testified  that  the  papering  was  in  very  bad  condition  at  the 
time  of  the  purchase ;  and  ,he  was  then  asked,  what  the 
papering  he  found  on  the  walls  would  be  worth?  To  this 
the  plaintiffs  objected,  on  the  ground  of  immateriality; 
but  the  objection  was  overruled,  and  they  excepted.  The 
witness  answered :  "I  suppose  about  one-third  of  the  rooms 
would  do  to  use.  I  don't  consider  the  balance  worth  anything. 
Papering  is  worth  from  two  to  six  dollars  per  room."  It  else- 
where appeared  that  the  hotel  contained  about  sixty  rooms. 

This  evidence  was  not  competent  for  the  purpose  of  prov- 
ing that  the  defendants  were  deceived  efi  to  the  condition  of 
the  papering,  for  if  it  was  in  bad  condition  they  could  readily 
have  discerned  it,  and  therefore  could  not  be  deceived;, 
but  we  do  not  understand  that  it  was  introduced  for  that 
purpose,  but  rather  to  contradict  the  testimony  of  Huston 
as  to  the  cost  of  the  improvements  and  repairs  made  by 
the  plaintiffs.  Other  evidence  was  given  of  the  cost  and 
value  of  the  residue  of  the  articles  purchased  by  the  de- 
fendants, and  the  evidence  omitted  from  the  bill  of  excep- 
tions mav  have  further  shown  the  relevancv  and  materiality 
of  this  testimony.  At  least,  we  can  not  say  that  it  affirma- 
tively appears  that  the  court  erred  in  this  ruling. 

The  next  ruling  complained  of  is  the  rejection  of  the  fol- 
lowing evidence  offered  by  the  plaintiffs.  The  plaintiff 
Huston  testified  that  a  few  months  after  the  sale  to  the 
defendants  he  had  a  conversation  with  the  defendant  McClos- 
key, and  that,  "during  that  conversation,  he  said  they  were 
getting  along  very  nicely,  indeed,  and  remarked  to  me  that 
I  had  made  a  great  mistake  in  selling  out ;  that  they  had 
been  running  the  hotel  full  every  night,  and  that  they  had 
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cleared  every  month,  with  the  exception  of  the .'*     At 

this  point,  the  defendants  objected  to  the  witness  stating 
anything  that  McCloskey  may  have  said  in  regard  to  what 
they  were  clearing  in  the  hotel.  The  plaintiffs'  counsel 
then  stated  to  the  court  that  they  proposed  to  show  that,  in 
the  conversation  last  spoken  of  by  the  witness,  McCloskey 
said  that  the  house  was  clearing^  so  much — an  amount  equal 
to  or  exceeding  the  alleged  representations  of  the  plaintiffs, 
for  the  purpose  of  showing  that  if  plaintiffs  did  make  such 
representations  they  were  not  false.  ^^  The  bill  of  exceptions 
states  that  the  defendants  based  their  objection  upon  the 
ground  that  Nelson,  one  of  the  plaintiffs,  had  sworn  in 
answer  to  an  interrogatory,  that  the  hotel  had  made  but 
$2,000  profit  in  the  period  of  one  year  and  five  months,  in 
which  the  plaintiffs  had  operated  it ;  and  on  the  further 
ground  that  the  statement  of  one  partner,  made  when  not  in 
the  transaction  of  partnership  business,  did  not  bind  the  firm. 

Whether  the  reasons  stated  in  support  of  the  objection 
were  valid  or  not,  is  not  important  if  any  legal  reason  existed 
for  the  rejection  of  the  proffered  testimony.  It  appeared 
by  the  evidence  already  adduced,  that  before  this  conversa- 
tion the  defendants  had  made  considerable  additions  to  the 
equipment  of  the  hotel.  The  circumstances  having  been 
thus  changed,  the  proposed  testimony  was  not  competent 
for  the  purpose  for  which  it  was  offered. 

The  only  remaining  question  is,  did  the  court  err  in  refus- 
ing to  submit  to  the  jury  the  following  int^iTogatory  pro- 
pounded by  the  plaintiffs : 

'*Did  not  the  defendants,  or  a  part  of  them,  after  the  rep- 
resentations complained  of  had  been  made  by  the  plaintiffs, 
go  through  the  National  House  with  Captain  Mast,  an  expe- 
rienced hotel  man,  acting  for  them,  and  examine  and  value 
the  property  in  the  house,  which  plaintiffs  proposed  to  sell, 
and  did  not  Captain  Mast  fix  the  value  of  the  property  at 
$5 ,000,  and  did  he  not  tell  them ,  that  considering  represented 


MAY  TERM,  1881.  43 

HustOB  et  al,  v.  McCloskey  et  ol. 

IM  --■--  ll-*-^    M^l     n |_ 

profits,  location  and  everything,  that  it  was  not  worth  over 

$8,000  r' 

The  price  the  defendants  agreed  to  pay  was  $9,000.  The 
matters  embraced  in  this  interrogatory  were  included  in  other 
interrogatories  which  were  answered  by  the  jury,  except  the 
value  of  the  property  as  this  interrogatory  assumes  it  was 
estimated  %y  Captain  Mast.  The  jury  found,  in  answer  to 
the  other  interrogatories,  that  Mast  and  a  part  of  the  defend- 
ants went  through  the  National  House,  before  the  trade  was 
closed,  to  examine  the  property  and  value  it :  that  they  made 
out  a  list  of  the  property  and  fixed  a  value  on  it ;  also,  that 
the  defendants  had  full  time  and  opportunity  to  examine  the 
books  and  property  of  the  house  before  they  purchased  ;  that 
Mast  was  not  an  agent  of  the  defendants,  and  that  he  was 
deceived  when  he  valued  the  property. 

If  the  rejected  interrogatory  had  gone  to  the  jury  and  been 
answered  in  the  affirmative,  it  could  not  have  controlled  the 
general  verdict.  The  answer  charged  the  plaintiffs  with 
fraudulent  representations  as  to  the  quantity  and  quality  of 
u  considerable  poilion  of  the  material  purchased,  which  was 
so  situated  that  it  could  not  be  fully  examined  nor  correctly 
valued,  and  that  the  defendants  relied  upon  such  repre- 
{Mentations.  Also,  that  the  plaintiffs  used  fraudulent  devices 
to  prevent  a  full  and  proper  examination  of  other  articles  by 
the  defendants. 

These  allegations  of  the  answer  were  found  by  the  general 
verdict  to  be  true,  and  the  special  finding  that  Captain  Mast 
was  deceived  when  he  made  his  examination  and  estimate 
fortifies  the  general  verdict.  It  is  clear,  therefore,  that  the 
plaintiffs  were  not  injured  by  the  refusal  of  the  court  to  sub- 
mit to  the  jury  the  interrogatory  in  question. 

The  record  does  not  present  any  available  error,  and  the 
judgment  should  be  affirmed. 

Per  Cukiam. — ^It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  the  appellants. 
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142    473 

l£E<mA3nc^S  Jjmv. --Evidence,— Proof  of  TUle.--Pre8ent  Tense.— On  trial 
of  an  action  to  enforce  a  mechauic^s  lien,  testimony  of  the  defendant : 
"I  am  the  owTier  of  the  east  half  of  the  southeast  quarter,"  etc.  "The 
barn  is  located  on  the  northwest  corner  of  this  tract,"  in  connection 
with  evidence  of  his  possession,  his  contract  for  having  the  ham  built, 
his  superintendence  of  the  work  and  his  boarding  the  laborers,  was 
prima  fade  proof  of  his  ownership,  although  given  in  the  present  tense. 

Same. — In  such  case,  proof  of  title  by  deed  or  devise  is  not  necessary. 

Same. — Interest  as  Part  of  Damages, — Interest,  being  an  incident  of  the 
principal  sum  found  due  and  withheld  by  unreasonable  delay  of  pay- 
ment, is  properly  allowed  and  is  Secured  by  the  lien. 

Same. — Practice.— Amendment  of  Prayer  of  Complaint, — Supreme  Court, — 
In  such  case,  the  prayer  of  the  complaint  may  be  amended  after  ver- 
dict, so  as  to  embrace  a  claim  for  interest,  and  will  be  considered  by 
the  Supreme  Court  as  if  so  amended. 

Same.— Value  of  Labor.— Contract  Price.— In  such  case,  evidence  of  an 
agreed  price  for  plaintiff's  labor  is  admissible  in  proof  of  its  value. 
Merritt  v.  Pearson^  58  Ind.  385,  explained. 

Same,— Practice.— Venire  de  Novo,— Defective  Verdict,— U  a  verdict  be  de- 
fective, a  venire  de  novo  is  the  proper  remedy. 

Same.— ^orm  or  Substance  of  Judgment.— Objections,— The  form  or  sub- 
stance of  a  judgment  is  not  a  cause  for  a  new  trial,  but  must  be 
made  the  subject  of  a  special  objection,  or  motion  to  modify,  exception 
and  assignment  of  error. 

From  the  Clinton  Circuit  Court. 

J,  N.  Sims  and  S.  Vantoriy  for  appellant. 
L.  McClurg  and  J.  V,  Rent,  for  appellee. 

Woods,  J. — ^This  is  the  second  appeal  in  this  case.  See 
Memttw.  Pearson,  58  Ind.  385.  The  issues  have  not  been 
<^hanged,  and  need  not  be  re-stated  The  action  was  to  en- 
force a  mechanic's  lien.  The  questions  now  presented  for 
decision  are  predicated  on  the  overruling  of  the  appellant's 
motion  for  a  new  trial.  There  is  an  effort,  however,  to  pre- 
sent questions  which  can  not  properly  be  made  the  subject 
of  this  motion. 

It  is  claimed  that  the  verdict  is  silent  in  reference  to  the 
right  of  the  appellee  to  enforce  his  alleged  lien ;  that  it  is 
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simply  a  money  verdict,  for  a  sum  which  the  jury  found  to 
be  due  from  the  appellant  to  the  appellee ;  is  dehors  the 
issues,  and  without  pleadings  or  evidence  to  support  it.  If 
the  verdict  were  in  truth  subject  to  these  criticisms,  the 
appellant  should  have  moved  for  sl  venire  de  novo;  or,  at 
least,  should  have  objected  on  account  thereof  to  the  rendi- 
tion of  the  judgment. 

The  verdict,  however,  is  not  defective.  It  is  a  general 
and  formal  finding  for  the  plaintiff,  and  assessment  of  his 
damages  at  a  specified  sum,  and,  under  the  pleadings,  war- 
ranted a  decree  against  the  appellant  for  the  foreclosure  of 
the  alleged  lien  for  the  sum  named  against  the  property  sub- 
ject to  the  lien.  But,  as  already  indicated,  and  as  has  l)een 
often  decided,  the  form  or  substance  of  a  judgment  is  not 
cause  for  a  new  trial.  They  must  be  made  the  subject  of  a 
special  objection,  or  of  a  motion  to  modify  ;  and  the  ruling  of 
the  court  thereon,  having  been  duly  excepted  to,  must  be 
assigned  as  error.  Kissell  v.  Anderson^  73  Ind.  485  ;  Clark 
V.  Stephenson,  73  Ind.  489. 

It  is  next  insisted  that  the  appellee  failed  to  make  suffi- 
cient and  proper  proof  of  appellant's  ownership  of  the  land 
on  which  the  barn  was  built,  and  the  lien  claimed.  On  this 
point  the  appellant  himself  testified  as  follows:  "I  am  the 
owner  of  the  east  half  of  the  southeast  quarter,"  etc.  **The 
barn  is  located  on  the  northwest  corner  of  this  tract.  " 

But,  say  counsel,  "This  testimony  is  in  the  present 
tense ;  it  has  no  relation  to  any  point  of  time  previous  to 
the  trial."  There  was  other  testimony,  connecting  it  with 
the  time  of  building  the  bam.  The  appellant  was  shown 
to  have  been  in  possession,  and  to  have  contracted  for,  and 
to  have  superintended,  the  erection  of  the  structure  which 
was  built  near  his  dwelling-house,  and  to  have  boarded  the 
laborers  while  enirajzed  in  the  work.  It  was  not  necessarj' 
that  the  proof  should  show  a  title  by  deed  or  devise.  Th(^ 
evidence  above  stated  was  at  least  prima  facie  proof  of 
ownership. 
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It  is  claimed  that  the  damages  are  excessive,  and  that  the 
court  erred  in  instructing  the  jury  that  they  might  allow  in- 
terest, because  the  complaint  claims  none,  and  the  law,  in 
cases  of  mechanic's  lien,  allows  none.  It  is  true  that  the 
statute  provides  for  a  lien  ''to  the  extent  of  the  value  of  anj'^ 
labor  done  or  materials  furnished,  or  for  both;"  but  we 
perceive  no  reason  for  holding  that  the  statute  concerning 
interest,  passed  since  the  enactment  of  the  law  authorizing 
Wiechanics'  liens,  does  not  apply,  wherein  it  is  provided  that, 
•'on  money  loaned  or  due  and  withheld  by  unreasonable  delay 
of  payment,  interest  shall  be  allowed  at  the  rate  of  six  dol- 
lars," etc.  The  interest,  in  a  proper  case  for  its  allowance, 
is  an  incident  of  the  debt,  a  part  thereof,  aud  the  lien  given 
to  seciire  the  debt  should  be  deemed  to  secure  the  accruing 
interest. 

The  prayer  of  the  complaint  was  amendable  on  motion,  so 
as  to  embrace  a  claim  for  interest,  and,  under  the  familiar 
rule  in  that  respect,  we  will  consider  the  amendment  as 
having  been  made. 

It  is  claimed  that  the  court  erred  in  permitting  the  plain- 
tiff to  give  evidence  of  the  contract  between  him  and  Anawalt 
as  to  the  price  of  his  labor ;  and  it  is  insisted  that,  in  the  for- 
mer decision  of  this  case,  it  was  settled  that  the  contract 
price  agreed  on  between  the  appellee  and  his  principal  was 
not  admissible  against  the  appellant,  and  that  proof  of  the 
value  only  of  the  appellee's  labor  was  competent.  We  do 
not  so  understand  the  decision.  It  was  held  in  that  opinion 
that  the  court  had  erred  in  excluding  evidence  offered  by  the 
appellant  to  show  that  the  plaintiff  did  not  labor  diligently, 
and  did  not  do  as  much  work  per  day  as  competent  hands 
were  accustomed  to  do,  and,  consequently,  that  his  work  was 
not  worth  the  price  claimed  ;  but  it  was  not  held  or  intimated, 
and  we  perceive  no  reason  why  it  should  be  held,  that  the 
plaintiff  could  not  offer  proof  of  an  agreed  price  which  he 
was  to  have  for  his  labor.  On  the  second  trial,  the  appellant 
was  permitted  to  introduce  the  testimony  which  before  had 
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been  excluded ;  .but,  nevertheless,  the  verdict  of  the  jury 
was  adverse  to  liira,  and  we  can  not  disturb  it.  There  is 
sufficient  evidence  to  support  it. 

We  find  no  eiTor  in  the  record.   The  judgment  is  therefore 
affirmed,  with  costs. 


♦  •♦ 


No.  8237. 

Peckham  v.  Hendren. 

Promissory  Note. — Action  by  Remote  Endorsee,— Consideration. — Duress, 
— Evidence, — Ou  trial  of  an  action  by  an  assignee,  before  maturity, 
against  the  makeiv  of  a  promissory  note,  payable  at  a  bank,  to  the  H. 
C.  M,.  Company,  or  bearer,  execution  of  the  note  being  admitted,  evi- 
dence that  it  was  given  for  some  wire  clothes  line,  and  in  considera- 
tion of  the  cancellation  of  a  contract  to  sell  it,  and  that  it  was  endorsed 
by  the  company  to  its  president,  who  delivered  it  to  plaintiff,  did  not 
sustain  findings  for  the  defendant,  that  it  was  executed  under  duress, 
or  without  consideration,  or  that  its  consideration  had  failed,  or  that 
the  plaintiff  was  not  an  innocent  holder. 

Same. — Threatened  Suit  not  Di/r^-ss.— The  execution  of  a  note  to  avoid  an 
expensive  lawsuit,  threatened  by  the  holder  of  an  account,  is  not  duress. 
Where  one  has  the  right  and  the  law  with  him  and  his  free-will,  he 
can  not  claim  to  have  yielded  to  the  w-rong,  and  that  the  court  must 
assist  him  to  a  reclamation. 

Sajie. — Officer  of  Corporation, — Imputable  Knowledge, — Knowledge  is  im- 
putable to  a  corporation  by  the  acts  of  its  agent,  but  i^ill  not  be  im- 
puted to  an  officer  thereof  in  a  transaction  between  him  and  the  cor- 
poration, in  which  he  is  actins:  for  himself  and  not  for  it. 

Same. — Non-Resident  Assignee, — Innocent  Holder, — Circi/mstonces  o/  Exe- 
cution.— ^A  non-resident  assignee,  for  value  and  before  maturity,  of  a 
note  payable  at  a  bank,  has  a  right  to  assume  that  the  note  was  valid 
and  founded  upon  a  valid  consideration,  and  the  law  does  not  impose 
on  him  the  burden  of  inquiring  into  the  circumstances  under  which  it 
was  given. 

From  the  Hendricks  Circuit  Court. 

L,  M.  Campbell^  for  appellant. 

E.  F.  Bitter ,  L.  C.  Walker  and  L.  Bitter^  for  appellee. 
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Morris,  C. — The  appellant,  who  was  the  plaintiff  below, 
sued  the  appellee  upon  a  promissory  note,  executed  by  the 
latter  and  payable  to  the  Hollow  Cable  Manufacturing  Com- 
pany, or  hearer,,  for  one  hundred  and  four  dollars  and  fifty 
cents,  payable  at  the  First  National  Bank  of  Danville,  Indi- 
ana, with  interest  and  attorneys'  fees,  on  the  1st  day  of 
December,  1877.  The  note  is  alleged  to  have  been  assigned 
by  endorsement  to  H.  C.  Preston,  and  by  him  delivered  to 
the  plaintiff  before  it  became  due. 

The  appellee  answered  the  complaint  in  four  paragraphs : 
First,  the  general  denial ;  Second.  Want  of  consideration, 
and  that  the  appellant  took  the  note  with  notice  of  the  fact. 
Third.  Failure  of  consideration  in  general  terms,  with  notice 
on  the  part  of  the  appellant ;  Fourth.  That  the  note  was  ob- 
tained from  the  appellee  by  duress,  of  which  the  appellant 
had  notice.  The  appellant  replied  to  the  answer  by  a  gen- 
eral denial. 

The  cause  was  submitted  to  a  jury  who  returned  a  general 
verdict  for  the  appellee.  The  appellant  moved  the  court  in 
writing  for  a  new  trial,  for  the  reason,  among  others,  that 
the  verdict  was  not  supported  by  sufficient  evidence.  The 
motion  was  overruled.  The  error  assigned  is,  the  overruling^ 
of  the  appellant's  motion  for  a  new  trial.  The  question  prin- 
cipally discussed  by  counsel  relates  to  the  sufficiency  of  the 
evidence,  which  is  set  out  in  a  bill  of  exceptions,  to  sustain 
the  verdict.  The  execution  of  the  note  and  the  endorse- 
ments thereon  were  admitted.  The  appellee  testified  in  his 
own  behalf  substantially  as  follows : 

"About  the  1st  day  of  May,  1877,  one  Newton,  who  claimed 
to  be  acting  for  the  Hollow  Cable  Manufacturing  Company, 
came  to  my  house  with  a  piece  of  wire,  and  said  he  wanted 
to  make  me  an  agent  to  sell  this  wire.  I  told  him  that  I  did 
not  want  to  do  it ;  that  I  did  not  want  to  fool  with  it.  New- 
ton said  he  would  give  me  one  hundred  feet  of  the  wire  as  a 
sample,  so  that  I  could  see  that  it  would  not  rust ;  that  he 
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wanted  to  leave  that  mach  with  me,  and  if  I  did  not  sell  it 
at  the  end  of  a  year  he  would  come  and  take  it  awaj.     He 
said  be  did  not  want  me  to  be  an  agent  unless  I  could  sell. 
I  said,  *Will  you  give  me  the  one  hundred  feet  of  it  if  I  da 
not  sell  a  foot  ?'     He  said  he  would  ;  that  I  could  sell  at  five 
per  cent,  and  he  would  give  me  half  of  what  could  be  made. 
The  agreement  was  to  sell  in  the  township.     We  then  went 
to  the  house.     I  asked  my  wife  if  she  wanted  a  clothes-line. 
She  said  she  did.     We  talked  it  over.     I  told  Newton  that  I 
was  afraid  of  such  a  man  as  he  was  ;  that  there  were  so  many 
of  them  around  that  I  was  afraid  of  such  men.     He  said  he 
knew  such  men  were  going  round ,  but  that  was  no  reason 
why  he  should  be  a  swindler.     He  said  he  wanted  me  to  in- 
troduce  the  wire  into  the  county,  and  that  it  should  not  cost 
Qie  a  cent ;  that  if  I  did  not  sell  some  of  it,  and  make  some- 
thing on  it,  he  would  come  and  get  it  at  the  end  of  a  year. 
He  said  some  had  sold  it,  come  back  after  more,  and  made 
a  fortune  out  of  it.     I  told  him  he  could  leave  the  wire  if  he 
wanted  to.     My  wife   said   she  could  see  nothing  wrong 
about  it :  that  I  could  make  one  hundred  feet  of  the  wire, 
and  let  him  leave  it  if  I  wanted  it.     I  then  went  into  the 
agreement.     Newton  gave  me  one  hundred  feet  of  the  wire, 
and  if  I  sold  none  I  was  not  to  be  out  a  cent.     Some  wire 
was  afterward  sent  to  me,  but  the  freight  was  not  paid  on  it, 
and  I  did  not  go  after  it.     Some  three  weeks  after  this,  an- 
other man  called  on  me.     I  think  his  name  was  Browers. 
He  said  he  had  an  old  account  against  me.     I  asked  him 
what  the  account  was  for.     He  said  it  was  for  clothes-lines. 
I  told  him  I  had  never  bought  any  clothes-lines,  and  would 
not  pay  the  account.     He  said  he  knew  nothing  about  it  5 
that  I  might  have  been  swindled  ;  that  the  account  had  been- 
sent  to  him  for  collection.     I  told  him  I  could  not  and  would 
not  pay  it.     He  said  if  I  could  not  pay  it,  he  would  take  my^ 
note ;  that  he  had  taken  notes  of  others,  which  he  showed 

me.    He  said  he  would  sue  me  if  I  did  not  settle  and  give  a 
Vol.  76.« 


! 

•  ! 

I 

60  SUPREME  COURT  OF  INDIANA, 

Feckham  v,  Hendren. 

note,  and  use  these  men  as  witnesses  against  me ;  that  a  suit 
would  cost  a  good  deal ;  that  they  would  take  me  somewhere 
away  south,  and  that  it  would  cost  me  $200,  and  that  I  had 
better  save  that.  I  told  my  wife  that  it  would  ruin  me  to  be 
sued  ;  that  I  had  not  the  money  to  pay,  and  had  better  give 
my  note.  I  gave  the  note  ;  I  don't  deny  that.  My  daugh- 
ter's name  is  on  it.  I  asked  the  man  to  go  with  me  to  Stiles- 
ville  to  get  advice.  I  saw  Captain  Roberts.  He  said  the 
man  was  a  swindler  and  he  would  not  pay  him  a  cent.  I 
never  saw  the  man  afterwards.  Saw  nothing  of  the  note 
until  notified  by  the  bank  to  pay  it." 

Upon  cross-examination,  the  appellee  admitted  that  the 
agreement  made  by  him  and  Newton,  the  agent  of  the  payee 
of  the  note,  had  beien  reduced  to  writing  and  executed  in 
duplicate ;  that  he  took  one  and  Newton  the  other ;  that 
when  Browers  called  upon  him  for  pay,  he  had  the  agree- 
ment retained  by  Newton,  and  that,  when  he  executed^ the 
note,  Browers  cancelled  the  agreement  by  tearing  his  name 
from  it. 

The  appellee  also  read  in  evidence  a  circular,  signed  by 
H.'  C  Preston,  president  of  the  payee  of  the  note  in  suit, 
describing  the  composition  and  construction  of  the  clothes- 
line, and  representing  it  to  be  the  best  article  of  the  kind 
manufactured  in  the  counti^.  The*  appellee  also  read  in 
evidence  the  answer  of  the  appellant  to  interrogatories  filed 
in  the  cause.  From  these  answei*s,  it  appears  that  about  the 
15th  of  August,  1877,  H.  C.  Preston,  to  whom  the  note  in 
suit  had  been  assigned  by  endorsement,  transferred  the  same 
to  the  appellee  by  delivery  in  part  payment  for  a  house  and 
lot  in  Hornellsville,  N.  Y.,  worth  $2,000,  conveyed  by  him 
to  said  Preston ;  that  the  appellee  lived  in  Wyoming  county, 
N.  Y. ;  that  he  was  a  farmer,  and  that  he  took  the  note 
without  any  notice  or  knowledge  of  any  vice  or  defect  in 
it ;  that  he  knew  Preston  was  the  president  of  the  Hollow 
Cable  Manufacturing  Co.,  but  that  he  did  not  know  for  what 
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the  note  had  been  given  ;  that  Preston  guaranteed  the  pay- 
ment of  the  note  and  the  cost  of  its  collection  ;  that  he  had 
no  interest  in  the  Hollow  Cable  Manufacturing  Co. ;  that 
he  knew  nothing  of  the  maker  of  the  note,  and  made  no 
inquiry  as  to  his  ability  to  pay  it,  and  that  for  that  reason 
he  took  the  guaranty  by  Preston. 

The  appellee  then  read  in  evidence  the  endorsements  on  the 
note,  as  follows : 

"Pay  to  H.  C.  Preston,  Hollow  Cable  Manufacturing  Co.: 

*'For  value  received,  I  hereby  guaranty  the  collection  of 
the  within  note  and  interest,  and  all  legal  costs  incurred  in 
collecting  the  same.  H.  C.  Preston." 

The  appellant  moved  the  court  to  strike  out  so  much  of 
the  testimony  of  the  appellee  as  related  to  the  contract  made 
by  him  with  Newton,  the  agent  of  the  payee,  in  relation  to 
the  clothes-line,  on  the  ground  that  the  same  had  been  reduced 
to  writing,  and  that  a  duplicate  had  been  taken  by  him  which 
was  not  shown  to  have  been  lost  or  destroyed,  or  its  absence 
in  any  way  accounted  for.  The  court  overruled  the  motion. 
Upon  this  evidence  the  appellee  rested. 

The  appellant  read  in  evidence  his  own  deposition,  which 
was  in  substance  the  same  as  his  answers  to  the  appellee's 
interrogatories.  The  testimony  does  not  show  or  tend 
to  show,  that  the  appellee  was  at  the  time  he  executed  the 
note  in  suit  under  duress.  There  seems  to  have  been,  accord- 
ing to  his  testimony,  some  disposition  on  the  part  of  Browers, 
the  agent  who  procured  the  note,  to  excite  some  apprehen- 
sion in  the  mind  of  the  appellee  by  the  expression  of  his 
opinion  as  to  the  result  and  expense  of  the  suit  which  he 
threatened  to  institute,  if  the  matter  was  not  settled. 

There  was  no  violence  used  or  threatened  ;  no  talk  of  im- 
prisonment ;  no  menace ;  no  putting  in  fear.  The  law  wisely 
assumes  that  men  of  ordinary  capacity  and  intelligence  have 
firmness  enough  to  resist  the  influence  of  such  efforts  and 
expressions  of  opinion  as  were  used  by  Browers.    There  was 
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nothing  in  what  he  said  or  did  calculated  to  seriously  alarm 
any  one. 

^^No  one  can  be  heard  to  say  that  he  had  the  right  and 
the  law  with  him,  but  he  feared  his  adversary  would  carry 
him  into  court,  and  that  he  would  be  unlawfully  fined  and 
imprisoned ;  and  that  being  thereby  deprived  of  his  free-will, 
he  yielded  to  the  wrong,  and  the  court,  must  assist  him  to  a 
reclamation."  Town  Council  of  Cahaba  v.  Burnett^  Z4k 
Ala.  400.  Bush  v.  Brown,  49  Ind.  573  ;  Coffelt  v.  Wise,  62 
Ind.  451. 

There  was  no  proof  tending  to  establish  a  failure  of  con- 
sideration. It  appears  from  the  appellee's  own  testimony, 
that  he  entered  into  a  written  contract  with  the  payee  of  the 
note  for  the  sale  of  a  clothes-line,  of  its  manufacture ;  that 
this  written  contract  was  executed  in  duplicate,  he  retaining 
one  and  the  agent  of  the  payee  taking  the  other.  He  did 
not  produce  this  contract  on  the  trial,  nor  give  any  excuse 
for  not  doing  so.  He  states  the  conversation  between  him- 
self and  the  agent,  Newton,  from  which  it  may  be  inferred 
that  he  had  been  misled  and  imposed  upon.  It  also  appears, 
that  soon  after  this  contract  was  made  the  payee  sent  him 
a  quantity  of  wire  clothes-line,  which  he  never  used.  Sooi> 
after  the  wire  was  sent  to  him,  another  agent  of  the  payee 
called  upon  him  with  the  contract  which  he  had  executed 
and  delivered  to  the  agent,  Newton,  and  insisted  that  he  was 
liable  to  the  payee  of  the  note  for  the  wire  sent.  After 
some  hesitation  the  appellee  executed  the  note  in  suit,  in 
settlement  of  the  claim  thus  preferred  against  him.  The 
written  contract  previously  made  was  thereupon  cancelled. 

What  this  written  contract  was  we  do  not  know,  unless  it 
embraced  the  agreement  between  the  parties  testified  to  by 
the  appellee.  If  it  did,  then  so  much  of  the  appellee's 
testimony  as  related  to  that  agreement  should  have  been 
stricken  out  upon  the  motion  of  the  appellant.  If  the  con- 
tract embraced  other  matters,  then  it«  cancellation  was  a 
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sufficient  consideration  for  the  note  in  suit.  But  waiving 
these  questions,  and  admitting  that  there  was  some  testi- 
mony in  the  case  tending  to  show  a  want  of  consideration 
for  the  note,  there  was  no  testimony  tending  to  show  that 
the  appellant  or  his  guarantor  Preston,  had  at  the  time  of 
the  endorsement  of  the  note  by  the  payee  to  Preston  or  it«< 
delivery  by  Preston  to  the  appellant,  any  notice  or  knowl- 
edge of  such  defect. 

Preston  was  the  president  of  the  payee,  and  the  appellant 
knew  it.  The  acts  of  Newton,  who  made  the  contract  with 
the  appellee,  as  the  agent  of  the  Hollow  Cable  Manufactur- 
ing Co.,  were  its  acts.  The  law  imputes  to  it  knowledge 
of  what  he  said  and  did  in  the  transaction  of  its  business. 
But  Newton  was  not  the  agent  of  Preston ,  the  president  of 
the  company,  nor  were  his  acts  the  acts  of  Preston;  nor 
would  the  latter,  simply  because  he  was  the  president  of  the 
compan  V,  be  chargeable  with  notice  of  the  acts  of  Newton  when 
transacting  business  for,  and  as  the  agent  of,  said  company. 
Notwithstanding  the  fact  that  Preston  was  president  of  the 
company,  it  had  the  inght  to  sell,  and  he  to  buy,  any  note 
which  belonged  to  it ;  and,  in  buying  the  note  in  suit,  Preston 
would  not  be  acting  as  its  president,  but  for  himself.  A  corpo- 
ration officer,  who  acts  avowedly  for  himself  in  a  transaction 
with  the  corporation,  is  regarded  as  a  stranger  to  it,  dealing 
with  it  as  if  he  held  no  official  relations  to  it.  Nor  will  his 
knowledge  be  imputed  to  the  corporation  in  such  a  trans- 
action. Hay  ward  v.  Tlie  Pilgrim  Society^  21  Pick.  270 ; 
Merrick  v.  The  Peru  Coal  Co.,  61  111.  472;  Siratton  v. 
ARen,  16  N.  J.  Eq.  229 ;  Twin-Lick  Oil  Co.  v.  Marbury, 
t)l  U.  S.  587  ;  Rhode$  v.  Webb,  24  Minn.  292  ;  Gallery  v, 
National  Exchange  Bank,  41  Mich.  169 ;  Winchester  v. 
The  Baltimore,  etc,  R.  R,  Co.,  4  Md.  231;  The  First 
NatioTUil  Bank  v.  Oifford,  47  Iowa,  575.  And,  upon  the 
same  principle,  knowledge  imputed  to  the  corporation  by 
the  acts  and  declarations  of  its  agent  iii  a  transaction  with 
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which  its  president  is  in  no  way  connected,  and  of  which 
he  is  in  fact  ignorant,  will  not  be  imputed  to  him  in  a  trans- 
action between  him  and  the  corporation,  in  which  he  is  acting 
for  himself,  and  not  for  the  corporation.  Where  a  director 
or  other  officer  of  a  corporation  enters  into  relations  by  con- 
tract with  it,  as  by  procuring  it  to  discount  a  note  for  him, 
he,  pro  hac  vice^  ceases  to  be  the  officer  of  the  corporation, 
and  it  is  not  charged  with  his  knowledge,  nor  will  he  be 
charged  with  knowledge  which  the  law  imputes  to  the  cor- 
poration through  the  acts  of  other  agents.  The  Seneca 
County  Bank  v,  Neasa^  5  Denio,  329  ;  The  Atlantic  State 
Bank  v.  Saveryj  82  N.  Y.  291 ;  Lucas  v.  The  Bank  of 
Darien^  2  Stew.  (Ala. )  280 ;  Farmers^  etc.  Bank  v.  Payne^ 
26  Conn.  444 ;  Barnes  v.  The  Trenton  Gas  Light  Co.,  27  N. 
J.  Eq.  33.  But,  however  this  may  be,  the  testimony  sho\v9 
that  the  appellant  was  an  innocent  holder  of  the  note. 
He  gave  value  for  the  note,  took  it  before  it  was  due,  with- 
out notice  of  any  vice  in  it. 

It  is  said  that,  as  the  payee  lived  in  a  distant  State,  the 
appellant  should,  before  buying  the  note,  have  inquired  into 
the  circumstances  under  which  it  was  given.  The  law  im- 
posed upon  him  no  such  burden.  He  had  a  right  to  assume 
that  the  note  was  valid,  and  founded  upon  a  valid  consider- 
ation, miey  V.  Schawacker^  50  Ind.  592 ;  Goodman  v. 
Simonds,  20  How.  (U.  S.)  343.  This  case  does  not  con- 
flict with  the  case  of  Zook  v.  Simonson^  72  Ind.  83. 

The  judgment  below  should  therefore  be  reversed. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  in  all  things  reversed,  at  the 
costs  of  the  appellee. 
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Breidert  v.  Krueqer. 

SUPKBUE  Court. — Appeal.^ln  an  action  originating  before  a  justice  of 
the  peace,  w  here  the  facts  stated  in  the  complaint  affirmatively  show- 
that  the  amount  in  controversy  does  not  exceed  fifty  dollars,  an  api>e:ii 
to  the  Supreme  Court  will  be  dismissed,  notwithstanding  the  amount 
laid  in  the  prayer  of  the  complaint. 

From  the  Noble  Circuit  Court. 

V.  C.  Morris,  for  appellant. 
A.  A.  Chapin,  for  appellee. 

Elliott,  J. — ^This  action  originated  before  a  justice  of 
the  peace.  It  is  apparent  from  the  averments  in  the  body 
of  the  complaint,  that  the  amount  actually  in  controversy  is 
fifty  dollars,  and  no  more.  The  measure  of  recovery  is  fixed 
by  the  written  instrument  upon  which  the  complaint  is 
founded,  and  it  can  be  readily  seen  from  an  inspection  of 
the  instrument  and  a  consideration  of  the  facts  stated,  that 
in  no  event  could  the  recovery  have  exceeded  the  sum  named. 
In  the  conclusion  of  the  complaint,  appellant  demands  judg- 
ment for  seventy-five  dollars. 

The  appellee  in  a  very  elaborate  brief  insists,  that,  as  the 
complaint  upon  its  face  shows  that  fifty  dollars  is  the  only 
amount  in  controversy,  the  appeal  should  be  dismissed  under 
the  act  of  March  14th,  1877,  notwithstanding  the  fact  that 
the  prayer  of  the  complaint  is  for  judgment  for  seventy-five 
dollars.  The  appellee  insists  that  the  sum  for  which  judg- 
ment is  demanded  determines  the  amount  in  controversy. 
In  support  of  the  position  assumed  by  counsel  for  the  appel- 
lant several  cases  are  cited,  beginning  with  that  of  Short  v. 
Scott ^  6  Ind.  430.  That  was  an  action  of  trespass  for 
killing  animals  belonging  to  the  plaintiff,  and  from  the  state- 
ment of  the  value  of  the  animals  killed,  as  well  as  from  the 
amount  of  damages  alleged  to  have  been  sustained,  it  ap- 
peared that  the  amount  in  controversy  was  beyond  the  juris- 
diction of  the  justice,  and  the  court  held  that  his  jurisdiction 


56  SUPREME  COURT  OP  INDIANA, 

Breldertv.  Krueger. 

was  ousted.  It  is  very  clear  that  the  case  cited,  as  well  as 
those  therein  referred  to,  has  no  bearing  upon  a  case  where 
the  amount  of  recovery  is  limited  by  the  written  instrument 
which  constitutes  the  foundation  of  the  complaint.  The 
second  of  the  cases  referred  to  by  the  appellant  is  that  of 
Ejyperly  v.  Little^  6  Ind.  344.  That  case  we  regard  as 
against  rather  than  for  the  appellant,  for  it  was  there  said : 
^^The  sum  laid  in  the  conclusion  constitutes  the  amount  of 
the  plaintiff's  claim.  We  think  the  sum  limits  but  does  not 
enlarge  the  plaintiff's  claim."  The  question  in  the  case  of 
The  Inhabitants^  etc.,  v.  Weiry  9  Ind.  224,  was  not  bke  that 
here  presented.  What  that  case  decides  is  that  as  the  plain- 
tiff can  not  recover  beyond  the  sum  laid  in  his  declaration, 
the  court  will  have  jurisdiction,  if  the  sum  so  laid  is  within 
the  statutory  limit.  Ghiard  v.  Circle,  16  Ind.  401,  is  to  sub- 
stantially the  same  effect  as  the  case  to  which  we  have  just 
referred.  None  of  the  cases  cited  can  be  regarded  as  in 
point  upon  the  question  here  under  discussion,  for  the  ques- 
tion here  is,  not  whether  the  recovery  can  exceed  the  sum 
laid  in  the  conclusion  of  the  complaint,  but  the  question  is, 
whether  the  sum  which  the  plaintiff  could  have  recovered 
could  in  any  event  exceed  that  which  the  written  instrument 
and  facts  stated  showed  him  to  be  entitled  to,  in  the  event  of 
success.  There  are  authorities  directly  in  point  upon  this 
question.  In  Murphy  v.  Evans,  11  Ind.  517,  the  question 
here  under  examination  was  thus  discussed  by  Worden,  J., 
in  speaking  for  the  court:  *'It  is  insisted  that  this  rule 
IS  one  that  must  work  both  ways ;  that  if  the  damages 
claimed  can  not  enlarge  the  real  claim  as  shown  by  the  facts 
pleaded  they  can  not  lessen  such  claim  ;  or,  in  other  words, 
if  the  amount  which  the  papers  show  to  be  in  controversy, 
and  not  the  sum  claimed  as  dam  aires  is  to  be  looked  to  for 
the  purpose  of  determining  jurisdiction  in  one  case,  it  must 
be  in  all  cases.  We  do  not,  however,  so  view  the  matter. 
A  party  can  not,  by  a  claim  for  damages,  give  himself  a  right 
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to  recover  more  than  the  facts  stated  by  him  will  warrant. 
If  he  8ues  only  upon  a  note  for  $500,  although  he  claims  dam- 
ages to  the  amount  of  $1,500,  he  can  only  recover  his  $500 
and  interest,  and  that  sum  is  all  there  is  in  controversy." 

In.  Hunt  y.  Rockwell j  41  Conn.  51,  it  was  held  that  the 
ad  damnum  clause  governs,  unless  it  appears  from  the  body 
of  the  declaration  that  the  amount  claimed  is  too  small  to 
confer  jurisdiction.  The  case  of  Fowler  v.  Bishop^  32  Conn. 
206,  in  effect  decides  the  same  principle.  The  doctrine  of 
the  cases  last  cited  is,  in  our  opinion,  a  sound  and  reasonable 
one.  If  the  contrary  doctrine  should  be  adopted  then  no 
matter  how  small  the  amount  actually  in  controversy,  the 
court  would  be  compelled  to  take  cognizance  of  the  case,  if 
the  sum  laid  in  the  conclusion  was  large  enough  to  bring  the 
case  within  the  statutory  limit.  If  the  sum  laid  in  the  prayer 
is  to  be  taken  as  controlling,  then  an  action  upon  a  promis- 
sory note,  for  the  smallest  conceivable  sum — ^for  one  dollar, 
or  one  cent — might  be  brought  within  the  jurisdiction  of 
the  court  by  making  the  demand  for  judgment  sufficiently 
great.  This  would  be  unreasonable.  It  would  require  the 
court  to  reject  the  material  part  of  the  complaint,  the  state- 
ment of  the  cause  of  action,  and  to  accept  the  merely  formal 
part,  the  prayer.  If  the  rule,  that  the  sum  named  in  the 
conclusion  shall  be  accepted  as  the  test,  should  be  adopted 
as  the  correct  one,  then  it  would  be  an  easy  matter  to  bring 
all  cases  within  the  jurisdiction  of  this  court  by  enlarging 
the  demand,  and  inserting  a  fictitious  sum,  for  the  pui-pose  of 
bringing  the  case  within  the  statutory  limit. 

The  reasonable  and  safe  rule  is,  that  where  the  facts  stated 
as  the  cause  of  action  affirmatively  and  clearly  show  that 
the  amount  in  controversy  does  not  exceed  fifty  dollars,  the 
court  should  refuse  to  entertain  jurisdiction,  although  a  much 
larger  sum  is  claimed  in  the  conclusion.  This  rule  will  not, 
of  course,  prevail  where  the  amount  in  controversy  is  not 
shown  by  tiie  facts  stated  as  the  cause  of  action,  nor  will  it 
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obtain  where  the  amount  depends  upon  the  judgment  of  a 
jury,  as  in  some  cases  of  tort,  but  it  will  prevail,  wherever  the 
true  amount  can  be  certainly  and  definitely  ascertained  from, 
the  facts  alleged  as  the  foundation  of  the  action. 

In  the  case  before  us  the  facts  stated  distinctly  show  that> 
the  amount  in  controversy  is  a  definite  and  certain  sum  nob 
exceeding  fifty  dollars,  and  this  appeal  must,  therefore  bo 
dismissed. 

Appeal  dismissed,  at  costs  of  appellant. 


•  •» 
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RlCHAHDSON  ET  AL.  V,  SeYBOLD  ET  AL. 

Pebsonaltt. — Lien. — Judgment. — Execution, — A  jud^i^ent  is  not  a  Hen 
upon  personalty,  but  the  issuing  of  an  execution  binds  personalty. 

QAiSX.^Mortgage, — ^A  purchaser  at  an  execution  sale  of  personal  propert3r 
mortgaged  after  the  judgment  was  taken,  but  before  execution  was^ 
issued,  buys  it  subject  to  the  mortgage. 

Practice. — Supreme  Court, — Assignment  of  Error. — New  Tridl. — ^That  th» 
trial  court  erred  in  making  special  findings  of  facts  contrary  to  the  evi- 
dence, is  not  a  proper  assigtiment  of  error,  but  ground  for  a  new  trial- 

Pleading. — Bad  Answer, — Bad  Beply, — A  bad  reply  is  good  enough  for 
a  bad  answer,  on  demurrer. 

Admission. — Estoppel, — Interest  in  Property  Mortgaged, — If  one  intending- 
to  take  a  mortgage  of  personal  property  ask  another  if  he  claims  anjr 
interest  in  it,  and  he  answers,  ^^I  do  not,''  such  admission  is  suQcient; 
evidence,  in  a  subsequent  controversy  between  them,  to  justify  a  find- 
ing that  he  had  no  interest,  and  the  question  of  estoppel  would  not. 
be  material. 

From  the  Cass  Superior  Court. 

D.  B.  McOonnell  and  T.  C,  Annabal^  for  appellants. 
S.  T.  McConnell,  for  appellees. 

BiGKNELL,  C.  C. — ^This  was  an  action  by  the  appellee  Sey* 
bold  upon  promissory  notes  secured  by  mortgages  of  personal 
property.     The  notes  and  mortgages  were  made  by  Smith 
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&  Hall,  and  were  payable  to  the  said  appellee.  Richardson 
was  a  i  unior  mortgagee .  The  mortgaged  property  was  a  print- 
ing press  and  its  appurtenances,  known  as  the  Star  office. 

.A  demurrer  to  the  complaint  was  overruled.     Richardson 
answered  separately  in  six  paragraphs,  of  which  the  first  wa» 

the  general  denial.  The  others,  except  the  sixth,  alleged  that 
Richardson  was  the  owner  of  the  property  at  the  dates  of 

the  mortgages,  and  that  such  ownership  was  then  well  known 
hy  Seybold.  The  sixth  paragraph  averred  that  Smith  &. 
Hall  had  possession  of  the  property  under  a  contract,  by 
which  it  was  to  become  theirs  when  they  paid  certain  debts » 
including  a  judgment  in  favor  of  one  Uhl,  and  that  the  plain* 
tiif  and  several  others,  for  a  certain  consideration,  agreed 
with  Smith  &  Hall  to  lend  them  $5,000  to  be  applied  in 
payment  of  said  debts,  but  failed  to  do  so,  by  reason  whereof 
said  judgment  was  not  paid,  and  an  execution  was  issued 
upon  it,  under  which  the  mortgaged  property  was  sold  to 
said  Richardson,  and  that  said  judgment  was  a  lien  on  said 
property,  prior  to  the  lien  of  said  mortgages,  whereby  Rich- 
ardson ** became  entitled  to  hold  the  property  free  from  any 
claim  on  account  of  said  mortgages." 

Smith  &  Hall  filed  an  answer  in  six  paragraphs,  to  wit : 

1st.   The  general  denial. 

2d.  Payment  before  suit  brought. 

3d.  That  Seybold  was  not  the  real  party  in  interest,  and 
that  the  notes  and  mortgages  were  executed,  as  temporary 
expedients  only,  in  favor  of  Seybold  as  the  representative 
of  the  real  parties,  who,  for  certain  considerations,  had  agreed 
to  lend  Smith  &  Hall  |5,000,  and  had  failed  to  do  it ;  and 
that  said  mortgages  were  given  on  the  promise  that  said 
money  should  be  soon  advanced,  but,  in  fact,  it  was  not  ad- 
vanced, to  the  damage  of  Smith  &  Hall  of  $1,000,  which 
is  set  up  as  a  counter-claim.  T3iis  paragraph  is  sworn  to, 
and  its  prayer  is  that  the  suit  be  abated  for  want  of  proper 
parties. 
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-  4th.  That  the  plaintiff,  when  he  took  the  mortgages,  knew 
that  Smith  &  Hall  owned  the  property  conditionally,  and 
that  the  real  owners  of  it  were,  Smith  of  one-fifth,  and  Rich- 
ardson of  four-fifths ;  that  certain  persons,  including  the 
plaintiff,  offered  Smith  &  Hall  $5,000  as  a  loan  if  they 
would  run  their  newspaper  in  the  interest  of  said  persons, 
which  offer  was  accepted,  but  the  parties  furnished  $3,000 
only ;  that  said  money  was  to  be  applied,  in  part,  to  the  pay- 
ment of  the  Uhl  judgment ;  that  said  parties  did  not  pay 
said  judgment,  but  let  the  mortgaged  property  be  sold  on 
execution  issued  upon  said  judgment ;  that  said  notes  and 
mortgages  were  given  to  Seybold  as  a  temporary  expedient 
only,  and  on  the  ^< solemn  promise'*  that  the  remaining  $2,000 
should  be  soon  advanced ;  but  it  was  not  advanced,  to  the 
damage  of  said  Smith  &  Hall  $3,000,  and  this  is  set  up  as 
a  counter-claim.  It  is  also  averred  in  this  paragraph  that 
Seybold  is  not  the  real  party  in  interest. 

6th.   That,  as  to  the  claim  for  costs,  the  promise  alleged 
in  the  complaint  was  without  consideration  and  void. 

6th.  That  Seybold,  when  he  took  the  mortgages,  knew 
that  Smith  &  Hall  were  not  to  own  the  property  unless 
they  paid  certain  debts ;  that  he  and  others  offered  Smith 
&  Hall  $5,000  as  a  loan,  to  enable  them  to  pay  said  debts, 
in  consideration  of  their  agreeing  to  run  their  newspaper  in 
the  interest  of  said  persons,  and  that,  when  said  debts  were 
paid,  said  Smith  &  Hall  were  to  execute  to  such  persons  a 
note  and  mortgage ;  that  only  a  small  part  of  said  $5,000 
was  advanced,  and  that  then  the  notes  and  mortgages  in  suit 
were  executed  "on  the  solemn  promise  and  agreement"  of 
said  Seybold  and  said  other  persons,  that  the  remainder  of 
the  $5,000  should  be  soon  advanced,  but  it  was  not  advanced, 
to  the  damage  of  said  Smith  &  Hall  of  $5,000,  and  this  is  set 
up  as  a  counter-claim. 

The  record  is  not  very  clear,  but  it  seems  that  demurrers 
to  all  the  paragraphs  of  each  of  the  foregoing  answers,  ex- 
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cept  the  general  denial,  were  overruled.  The  appellee  filed 
replies  in  denial  of  each  of  the  special  paragraphs  of  answer, 
aud  to  the  second,  third,  foui1;h  and  fifth  paragraphs  of  Rich- 
ardson's answer,  he  filed  a  second  reply  and  a  third  reply. 

The  second  reply  alleged  that  appellee  notified  Bichard- 
son that  he  was  about  to  loan  money  to  Smith  &  Hall  on 
a  mortage  of  said  property,  and  asked  him  if  he  had  any 
interest  in  the  property,  to  which  he  replied,  no  ;  that  the 
appellee  had  no  knowledge  of  Bichardson' s  claim,  and,  rely* 
ing  on  his  statements,  loaned  Smith  &  Hall  the  money, 
and  took  the  mortgages,  whereby  Bichardson  was  estopped 
from  asserting  any  title  to  the  property. 

The  third  reply  alleged  that  Bichardson,  at  the  time  of 
the  execution  of  said  notes  and  mortgages,  consented  thereto,, 
and,  to  induce  appellee  to  lend  his  money  and  take  said 
mortgages,  **a8sured"  the  appellee  that  he  owned  none  of 
the  property,  and  made  no  claim  thereto  ;  that  the  appellee 
had  no  knowledge  of  Bichardson's  claim,  and,  relying  on 
his  statements,  loaned  the  money  and  took  the  mortgages. 

Richardson  demurred  to  each  of  these  special  replies : 

1st.  For  want  of  facts  sufficient  to  constitute  a  reply ; 

2d.  Because  they  were  departures  from  the  complaint. 

The  demurrers  were  overruled,  and  Bichardson  excepted. 
The  cause  was  then  submitted  to  the  court  for  trial,  and,  at 
the  request  of  the  appellants,  a  special  finding  of  the  facts  was 
made,  and  the  conclusions  of  law  were  stated  separately : 

"1st.  That,  on  the  15th  day  of  December,  1875,  the  de- 
fendants William  H.  Smith  and  John  H.  Hall  executed  and 
delivered  to  the  plaintiff  a  chattel  mortgage  on  the  prop- 
erty described  in  the  fourth  paragraph  of  the  complaint,  to 
wit,  the  printing-office  known  as  the  Star  office."  (Then 
comes  a  statement  of  the  property,  by  items.)  *'The  con- 
sideration of  the  mortgage  was  a  loan  of  money  by  Seybold, 
the  plaintiff,  to  Smith  &  Hall  to  the  amount  of  |2,700» 
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which  was  to  be  advanced  to  the  mortgagora,  at  different 
dates,  between  the  15th  day  of  December,  1875,  and  the  1st 
day  of  April,  1876.  The  entire  amount  was  to  become  due 
on  the  15th  day  of  June,  1876.  The  mortgage  was  duly 
acknowledged  before  T.  C.  Annabal,  a  notary  public,  on  the 
15th  day  of  December,  1875,  and  entered  of  record  in  mort- 
gage record  R,  on  the  16th  day  of  December,  1875,  in  the 
recorder's  office  of  Cass  county,  Indiana,  in  the  county 
where  the  mortgagors  reside,  and  where  the  property  was 
situated  at  the  time  the  mortgage  was  executed. 

*«2d.  That,  on  the  27th  day  of  March,  1876,.  the  said 
William  H.  Smith  and  John  H.  Hall,  with  the  consent  of 
the  plaintiff,  exchanged  the  press  described  in  the  first 
mortgage  as  one  new  press,  35  by  48,  Acme  pattern,  for 
another  new  press,  known  as  and  called  Campbell's  Conri- 
plete,  and  for  the  consideration  of  the  loan,  by  Seybold  to 
Smith  &  Hall,  of  an  additional  sum  of  $300,  to  be  paid  to 
them  on  the  1st  of  April,  1876,  in  addition  to  the  $500 
provided  for  in  the  first  mortgage,  they  made,  executed  and 
delivered  to  Seybold  a  mortgage  on  the  Campbell  Complete 
press,  to  secure  the  payment  of  the  $300,  and  the  sum  of 
$2,700,  in  all  $3,000,  on  the  15th  day  of  June,  1876,  all  to 
draw  ten  per  cent,  interest  per  annum.  This  mortgage  was 
duly  acknowledged,  on  the  29th  day  of  March,  1876,  and 
recorded  in  mortgage  record  S,  in  the  rec^order's  office  of 
Cass  county,  State  of  Indiana,  on  the  30th  day  of  March, 
1876,  where  the  mortgagors  then  resided,  and  the  property 
was  situated. 

*<3d.  Each  of  the  mortgages  provided  that  the  property 
'should  remain  in  the  possession  of  Smith  &  Hall  until  de- 
fault should  be  made  in  the  payment  of  the  sum  of  money 
which  they  were  given  to  secure,  and,  if  such  defalcation 
should  be  made,  then  Seybold  should  have  the  right  to  take 
possession  of  the  sam^  and  sell  it  without  appraisement. 
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and  out  of  the  proceeds  pay  said  sum  of  money,  with  the 
interest  thereon,  the  costs  and  accruing  costs,  and  the  sur- 
plus, if  any,  pay  to  Smith  &  Hall. 

"5th.  That  the  money,  which  the  mortgages  were  given 
to  secure,  was  paid  to  Smith  &  Hall,  by  Seybold,  on  the 
following  dates,  as  shown  by  their  several  promissory  notes, 
executed  on  the  date  of  payment : 

"$1,300  on  the  13th  day  of  December,  1875. 

"$500  on  the  15th  day  of  January,  1876. 

"$400  on  the  15th  day  of  February,  1876. 

"$300  on  the  9th  day  of  March,  1876. 

"$500  on  the  1st  day  of  April,  1876. 

"Each  of  the  notes  provides  for  interest  at  ten  per  cent, 
after  maturity,  and  attorney's  fees,  payable  to  the  plaintiff 
on  or  before  the  15th  day  of  June,  1876.  The  attorney's 
fees  are  worth  $175. 

'*6th.  All  the  property  described  in  the  mortgage,  except 
the  Campbell  Complete  press,  was  at  one  time,  and  before 
the  execution  of  the  mortgages,  owned  by  a  firm  doing  busi* 
ness  as  Smith  &  Hall,  which  firm  was  composed  of  T.  C. 
Annabal  and  the  defendants  in  this  suit.  Smith  had  been 
in  the  possession  of  the  property  from  the  time  it  was  pur- 
chased, and  it  had  been  under  the  control  of  Smith  and 
Aonabal  up  to  about  November  1st,  1875,  when  the  old  firm 
of  Smith  &  Hall  was  dissolved  by  Annabal  and  Richardson 
retiring.  The  agreement  of  dissolution  was  that  a  new  firm, 
composed  of  Smith  &  Hall,  were  to  be  absolute  owners  of  the 
property  described  in  the  first  mortgage  when  they  should 
pay  $7,000  of  the  debts  of  the  old  firm  ;  but,  until  that  was 
done,  Richardson  amd  Annabal  were  to  remain  the  owners  of 
the  property,  of  which  Richardson  owned  three-fifths.  At 
the  time  of  the  execution  of  the  mortgage,  the  debts  had  not 
been  paid,  nor  have  they  since  been  paid,  by  Smith  or  Hall. 
After  the  agreement  was  made,  Smith  &  Hall  remained  in 
possession  of  the  property,  and  were  in  possession  and  con- 
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trol  at  the  time  the  mortgage  was  executed,  and  it  was  in 
their  possession  at  the  commencement  of  this  suit.  When 
the  property  was  originally  purchased,  it  was  shipped  to* 
Logansport  in  the  name  of  Smith  &  Hall,  listed  for  taxation 
in  that  name,  and  never  was  listed  as  the  property  of  Rich- 
ardson. Smith  &  Hall  claimed  to  own  the  property  at  the 
time  the  mortgages  were  executed. 

"7th.  The  loan  was  procured  from  Seybold  by  G.  N. 
Fitch,  W.  H.  Johnson  and  A.  Coleman,  who,  acting  for  Sey- 
bold, undertook  and  were  to  see  that  he  had  ample  security 
for  the  loan.  Before  the  loan  was  made,  and  before  the 
mortgage  was  executed,  William  Johnson,  acting  for  Seybold, 
went  to  Richardson  for  the  purpose  of  ascertaining  from  him 
if  he  had  any  claims  on  the  property  described  in  the  first 
mortgage.  He  asked  him  if  he  had  anything  against  the 
Star  office,  and  Richardson  answered  that  he  had  not.  John- 
son reported  what  Richardson  said  to  Coleman,  who  was  also 
acting  for  Smith  and  Seybold  in  concluding  the  loan.  After 
the  commencement  of  the  suit,  Richardson  said  to  Johnson 
that  he  had  said  to  him,  Johnson,  before  the  mortgage  was 
executed,  he  had  no  interest  in  the  property  in  question. 
After  the  mortgage  was  executed,  Fitch  asked  Richardson 
if  he  claimed  any  interest  in  the  property  mortgaged  to  Sey- 
bold, referring  to  the  property  in  question,  and  Richardson 
replied,  *I  do  not.' 

"8th.  That  Seybold,  through  those  who  were  acting  for 
him  in  making  the  loan,  relied  upon  the  statement  of  Rich- 
ardson made  before  the  execution  of  the  mortgage,  that  he 
had  no  interest  in  the  property,  and,  upon  the  strength  of 
that  statement,  and,  belie^^ing  that  Smith  &  Hall  were  the 
owners  of  the  property,  made  the  loan  to  them. 

"9th.  That  there  was  no  agreement  that  the  plaintiff  was 
to  loan  $5,000,  or  any  other  sum  than  that  expressed  in  the 
mortgages. 

"10th.   That  the  plaintiff  Seybold  is  the  real  party  in  in- 
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terest  in  this  suit,  and  that  he  has  loaned  to  the  defendants 
Smith  &  Hall  the  amount  of  money  called  for  by  the  notes 
and  mortgages." 

The  following  are  the  conclusions  of  law : 

'4st.  That  the  notes  in  suit  are  past  due  and  unpaid, 
{irincipal  and  interest,  and  attorney's  fees ;  that  there  is  due 
thereon,  principal  and  interest,  the  sum  of  "$3,512,  and  the 
farther  sum  of  $175  attorney's  fees;  total,  $3,687,  thirty- 
six  handred  and  eighty-seven  dollars. 

<^2d.  That  the  plaintiff  is  entitled  to  maintain  this  action 
in  his  own  name,  and  that  he  is  entitled  to  a  foreclosure  of 
the  mortgage  on  the  property  therein  described,  against  all 
the  defendants,  for  the  sum  of  $3,512,  and  a  personal  judg- 
ment against  the  defendants  Smith  &  Hall,  for  $3,687,  with- 
out relief  from  valuation  or  appraisement  laws,  with  ten  per 
cent,  interest ;  that  the  defendant  Allen  Richardson  is  estopped 
from  setting  up  any  claim  to  any  of  the  property  described 
in  the  mortgages  in  this  action  against  this  plaintiff." 

The  uppellant  Richardson  moved  the  court  for  a  new  trial, 
and  filed  the  following  reasons  therefor : 

1st.  The  finding  of  the  court  against  him  is  not  supported 
by  sufficient  evidence ; 

2d.  The  finding  of  the  court  against  him  is  contrary  to 
the  evidence ; 

3d.   The  finding  of  the  court  is  contrary  to  law ; 

4th.  The  error  of  law  occurring  during  the  trial  of  said 
cause,  whereby  this  defendant  was  prevented  from  having  a 
fair  trial,  as  set  forth  in  his  special  bill  of  exceptions  No.  1^ 
in  relation  to  the  refusal  of  the  court  to  allow  this  defendant 
to  prove  the  sale  of  the  property  in  controversy  to  this  de- 
fendant, upon  the  Uhl  judgment,  against  Smith  &  Hall ; 

5th.  That  the  verdict  in  this  cause  is  excessive,  and  is 
for  $175  more  than  the  facts  in  the  cause  and  the  evidence 
warrant. 

Vol.  76. 
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The  appellants  Smith  &  Hall  also  moved  the  court  for  a 
new  trial,  but  filed  no  reasons  therefor.  All  of  the  appel- 
lants excepted  to  the  conclusions  of  law  and  to  the  findings 
of  the  court.  The  motion  for  a  new  trial  was  oven-uled, 
and  all  the  appellants  excepted.  The  defendant  Richardson 
moved  the  court  in  arrest  of  judgment.  This  motion  was  • 
oveiTuled,  and  all  the  appellants  excepted.  The  court  then 
rendered  judgment  upon  the  finding,  and  this  appeal  was 
taken.     The  appellants  jointly  assign  eiTors  as  follows : 

Ist.  The  court  erred  in  overruling  defendants'  demurrer 
to  the  complaint ; 

2d.  The  court  erred  in  overruling  defendants'  demurrer 
to  the  second  and  third  paragraphs  of  plaintiffs', reply ; 

2J.  The  court  erred  in  the  conclusions  of  law  from  the 
findings  of  facts ; 

3d.  The  court  erred  in  making  the  special  findings  of 
facts,  the  same  being  contrary  to  the  evidence ; 

4th.  The  court  erred  in  his  conclusions  of  law  on  the  spe- 
cial findings  of  facts ; 

5th.  The  court  erred  in  overruling  defendant  Richard- 
son's motion  for  a  new  trial ; 

6th.  The  court  erred  in  overruling  defendant  Richard- 
son's motibn  in  arrest  of  judgment. 

Of  these,  the  second,  fourth  and  fifth  are  the  only  ones  to 
be  considered.  The  first  and  sixth,  not  being  alluded  to  in 
the  appellants'  brief,  are  regarded  as  waived.  The  error 
marked  2i  is  the  same  as  No.  4.  The  assignment  marked 
3  belongs  to  the  motion  for  a  new  trial.  Its  matter  can 
not  be  separately  assigned  as  error. 

As  to  the  second  assignment  of  error,  to  wit,  that  the 
court  erred  in  overruling  defendant's  demurrer  to  the  sec- 
ond and  third  paragraphs  of  plaintiffs'  reply :  These  were 
replies  to  the  second,  third,  fourth,  fifth  and  sixth  par- 
agraphs of  the  answers.     The  appellants,  in  their  brief. 
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say  that  these  replies  might  be  good  to  the  second,  third, 
fourth  and  fifth  paragraphs,  but  are  not  good  as  to  the  sixth 
paragraph  of  Eichardson's  answer,  and  that  is  the  only  point 
they  discuss  as  to  these  replies. 

Eichardson's  sixth  paragraph  alleges  that,  after  execution 
of  the  mortgages,  he  bought  the  property  at  an  execution  sale, 
which  execution  was  issued  upon  a  judgment  older  than  the 
mortgages.  But  the  property  in  controversy  was  personal 
property.  A  judgment  is  not  a  lien  upon  personalty.  It  is 
the  issuing  of  an  execution  which  binds  personalty,  and,  in 
this  case,  the  issuing  of  the  execution  being  subsequent  to 
the  mortgages,  Eichardson's  title,  under  his  purchase  at  the 
execution  sale,  was  of  no  force  against  the  mortgage.  The 
sixth  answer  of  Eichardson  was,  therefore,  a  bad  answer. 
There  was  no  en*or  in  overruling  the  demurrers  to  the  sec- 
ond and  third  replies  thereto,  because  even  a  bad  reply  is 
good  enough  for  a  bad  answer.  The  ^tna  Insurance  Co. 
V.  Baker,  71  Ind.  102. 

As  to  the  fifth  assignment  of  error,  to  wit,  that  the  court 
erred  in  overruling  Eichardson's  motion  for  a  new  trial :  The 
fifth  reason  for  a  new  trial  is  waived,  not  having  been  alluded 
to  in  appellants'  brief. 

The  fourth  reason  for  a  new  trial  refers  to  the  ruling  of 
the  court  in  refusing  to  permit  the  appellant  Eichardson  to 
prove  his  purchase  of  the  property,  under  an  execution  issued 
after  the  mortgages  were  created.  But  the  purchaser  at  such 
a  sale  of  mortgaged  personal  property  buys  subject  to  the 
mortgage ;  therefore,  proof  of  such  purchase  would  have 
been  immaterial.     It  was  rightly  excluded. 

The  other  three  reasons  assigned  for  a  new  trial  are,  that 
the  finding  of  the  court  was  not  supported  by  suflScient  evi- 
dence, and  was  contrary  to  evidence  and  contrary  to  law. 

The  appellants,  in  their  brief,  say  that  they  do  not  object 
to  any  of  the  findings  of  the  court,  except  the  seventh  and 
the  eighth.  They  claim  that  these  are  inconsistent  with  that 
part  of  the  sixth  finding  which  states  the  ownership  of  the 
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property,  as  to  three-fifths  of  it,  as  having  been,  at  one  time, 
ill  Richardson.  But  there  is  nothinor  in  the  findins:s  of  which 
the  appellants  can  complain.  The  evidence  would  have  fully 
sustained  an  express  finding  that  Richardson  had  no  interest 
in  the  property  at  the  time  of  the  execution  of  the  mort- 
gages. His  own  statements  to  that  effect  were  abundantly 
proved.  There  was  no  error  iu  overruling  the  motion  for  a. 
new  trial. 

The  only  remaining  assignment  of  error  is  the  fourth,  ta 
wit,  that  the  court  erred  in  its  conclusions  of  law,  and  this 
assignment  is,  by  the  brief  of  the  appellants,  confined  to  the 
conclusions  established  upon  said  findings  numbers  seven 
and  eight.  There  is  no  eiTor  in  these  conclusions,  which 
will  warrant  the  reversal  of  the  judgment.  Under  the  evi- 
dence, which  fully  warranted  a  finding  that  Richardson  had 
no  interest  in  the  property  at  the  date  of  the  mortgage,  the 
question  of  estoppel  was  really  not  material. 

It  fully  appears,  from  the  record,  that  the  merits  of  this 
cause  have  been  fairly  determined  in  the  court  below,  and 
the  judgment  ought  to  be  afiirmed.  2  R.  S.  1876,  p.  246, 
sec.  580 ;  Child  v.  awairi,  69  Ind.  230. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  afiirmed,  at  the  costs  of  the 
appellants. 


No.  7785. 

Meskek  v.  Koch,  Treasurer. 

Taxes. — Bankrupt  Debtors, — Sale  of  Property. — Lien  not  Divested. — Treas^ 
urer  May  Enforce. — Where  one  bought  propei*ty  of  a  bankrupt  firm  that 
was  subject  to  the  lien  of  taxes  charged  to  the  ownei*s  in  the  county  in 
which  it  was  situated,  notwitlistanding  the  sale,  the  lien  continued,  and 
the  treasurer  wa«  authorized  to  enforce  it  by  selling  the  property. 
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Sam£. — Complaint  for  InjunctUm.-^Insnffident  (Trotind*.— Such  sale  can 
not  be  enjoined  upon  complaint  of  the  purchaser  showing  as  grounds, 
that  the  firm^a  name  was  dropped  from  the  duplicate  and  their  taxes 
charged  to  htm;  that  the  law  under  which  part  of  the  taxes  were 
assessed  had  been  repealed ;  that  he  has  sufficient  i>eT8onal  property 
out  of  which  the  taxes  could  be  made ;  that  the  assignee  has  money  to 
pay  them ;  that,  when  he  bought,  the  duplicate  had  been  returned  delin- 
quent; and  that,  when  he  bought,  the  firm  had  sufficient  other  personal 
property  out  of  which  the  taxes  could  have  been  made. 

SAM£.-^In  such  case,  an  assessment  in  the  name  of  the  purchaser  would 
have  been  valid. 

Same. — An  injunction  can  not  be  granted  if  any  of  the  taxes  assessed  are 
legal  and  remain  unpaid. 

Same.— The  treasurer  may  not  sell  the  purchaser's  other  propei-ty  for 
taxes  charged  to  the  iirm. 

Same.— The  State  may,  but  is  not  bound  to,  follow  funds  into  a  bank- 
rupt court  for  the  payment  of  taxes. 

Same. — ^Taxes,  once  a  lien  upon  property,  under  section  170, 1  K.  S. 
1876,  p.  114,  continue  a  lien  until  paid,  and  the  retuni  of  the  duplicate 
in  no  manner  impaii*s  it. 

Same.— The  failure  to  collect  the  taxes  out  of  other  property  of  the  firm 
did  not  divest  the  lien. 

From  the  Vanderburgh  Circuit  Court. 

J.  S.  Buchanan^  H.  C.  Gooding  and  (7.  Buchanan^  for 
appellant. 

H.  A.  Mattison  and  W.  F.  Smith yf or  appellee. 

Best,  C. — The  appellant  brought  this  suit  to  restrain  the 
appellee,  as  treasurer  of  Vanderburgh  county,  from  selling 
some  property  for  the  payment  of  taxes*  A  demurrer,  for 
want  of  sufficient  facts,  was  sustained  to  the  complaint,  and 
this  ruling  raises  the  only  questions  in  the  record.  The 
compLaint  is  as  follows : 

"Plaintiff,  for  complaint,  says  that  the  defendant  is  legally 
elected  and  qualified  and  acting  treasurer  of  Vanderburgh 
county,  in  the  State  of  Indiana ;  that  he  has,  as  such  treas- 
urer,  by  virtue  of  the  assessment  and  the  tax  duplicate  inhia 
hands,  levied  on,  seized  and  advertised  for  sale,  on  the  31st 
day  of  August,  1877,  the  following  described  property  of 
the  plaintiff,  to  wit :     One  engine  and  boiler  complete,  one 
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cupola  for  smelting  iron,  one  small  grindstone,  one  punch- 
ing machine,  three  anvils,  two  screw-cutters,  four  drills, 
one  lot  pulleys  and  shafting ;  also,  the  unexpired  term  of 
the  lease  held  on  the  southwest  half  of  lots  15  and  16,  in  the 
lower,  or  McGary's,  enlargement  of  the  city  of  Evansville, 
Indiana,  dated  September  10th,  1869,  running  ninety-nine 
years  from  said  date,  together  with  all  the  buildings  on  said 
parts  of  lots,  in  order  to  pay  and  satisfy  a  pretended  claim 
of  $875.55,  which  said  defendant  claims  that  plaintiff  is 
indebted  for  State,  county  and  township  taxes.  And  plain- 
tiff says  that  he  does  not  owe  said  amounts,  but  that  all  of 
said  pretended  tax  of  $875.05,  except  the  sum  of  $175, 
which  he  tendered  defendant  before  the  brinscintr  of  this 
action,  and  which  was  refused,  is  illegal  and  void,  and  should 
be  enjoined  for  the  following  reasons  : 

^^Firat.  That  said  tax,  except  said  sum  mentioned,  is  a  tax 
that  accrued  prior  to  the  year  1875,  and  is  the  tax  of  C. 
Linderschmidt  &  Bro.,  and  that  the  name  of  Linderschmidt 
&  Bro.  has  been  dropped  from  the  tax  duplicate,  and  all 
their  tax  transferred  to  and  assessed  against  and  in  the 
name  of  plaintiff,  thereby  making  him  personally  responsi- 
ble therefor. 

** Second.  That  $400  of  said  pretended  claim  of  defend- 
ant was  assessed  and  became  due  before  the  1st  day  of 
April,  1873,  and  that  there  is  no  law  for  the  collection  of 
the  same,  because  of  the  repeal  of  the  law  under  which  they 
were  assessed. 

^^  Third.  That  said  treasurer,  in  making  such  levy,  with 
the  exception  of  the  patterns  and  wooden  flasks,  levied  upon 
chattels  real,  when  the  law  compels  him  to  levy  on  personal 
property,  and  the  plaintiff  has  sufficient  personal  property 
out  of  which  defendant  could  have  made  the  full  amount  of 
said  tax. 

^^Fourth.  That  C.  Linderschmidt  &  Bro.  are  in  bank- 
ruptcy, and  that  there  has  been,  in  the  hands  of  the  assignee. 
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the  sum  of  $900,  which  was  ordered  by  the  court  to  be  paid 
the  creditors,  according  to  their  respective  rights ;  and  that 
said  aforementioned  tax  is  set  forth  in  the  schedules,  and  is 
a  preferred  claim,  and  that  there  was  enough  in  the  hands 
of  the  assignee  to  have  paid  the  whole  of  the  same,  which 
fact  was  known  to  the  treasurer  of  said  county,  and  that  he 
failed  and  neglected  to  collect  the  same  from  said  assignee. 

*'^Fifth.  That  plaintiff  purchased,  at  sheriff's  sale,  the 
above  described  property,  and  that  he  purchased  the  same 
when  there  was  no  tax  duplicate  in  the  hands  of  the  treas- 
urer for  the  collection,  and  after  the  same  for  that  year 
(1875)  had  been  returned  delinquent. 

*■*' Sixth,  That,  at  the  time  plaintiff  purchased  said  prop- 
erty, the  firm  of  C.  Linderschmidt  &  Bro.  had  sufficient  other 
personal  property  out  of  which  said  tax  could  have  been  made, 

"Plaintiff  further  says,  that  he  is  carrying  on  the  man- 
ufacturing business  in  the  city  of  Evansville,  Indiana,  and 
if  said  property  above  described  is  sold  for  said  taxes,  it 
would  cause  him  irreparable  damage,  such  as  he  could  not 
be  compensated  for  in  an  action  for  damages,  and  that  said 
tax  is  a  cloud  upon  the  title  to  his  property ;  that  defendant, 
unless  enjoined  by  the  court,  will  sell  said  above  described 
property.  Wherefore  he  prays  the  court  that  all  of  said 
tax,  except  the  said  sum  of  $175,  which  he  here  brings  into 
court  and  deposits  with  the  clerk,  be  declared  illegal  and  void 
as  to  this  plaintiff,  and  no  lien  on  his  said  property ;  and 
that  the  defendant  be  perpetually  enjoined  from  selling  or 
disposing  of  said  property  for  said  tax,  and  for  all  other 
proper  relief." 

The  various  causes  for  an  injunction  will  be  considered  in 
the  order  of  their  statement : 

First.  If  the  property  levied  upon  was  liable  for  the  tuxes 
of  C.  Linderschmidt  &  Bro.,  the  fact  that  the  name  of  said 
firm  had  lieen  dropped  from  the  duplicate,  and  the  name  of 
the  plaintiff  substituted,  furnished  no  ground  to  restrain  the 
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«ale  of  the  property  for  the  payment  of  the  taxes.  Had  the 
assessment  been  made  in  the  name  of  the  plaintiff,  it  would 
have  been  vaUd,  and  certainly  the  substitution  of  his  name 
after  it  was  made  could  not  render  it  invalid.  1 R.  S,  1876, 
p .  9  7 ,  sec.  102.  Were  it  averred  that  the  appellee  was  attempt- 
ing  to  hold  the  appellant  personally  liable  for  the  payment  of 
such  taxes,  or  was  seeking  to  sell  property  other  than  such 
as  he  acquired  from  C.  Linderschmidt  &  Bro.,  a  different 
question  would  be  presented. 

Second.  It  is  insisted  that  the  $400  of  taxes  alleged  to 
have  been  assessed  before  the  1st  of  April,  1873,  can  not 
now  be  collected,  for  the  reason  that  the  law  under  which 
the  assessment  was  made  has  been  repealed  without  any 
saving  clause.  Conceding,  without  deciding,  that  this  is 
true,  it  furnishes  no  reason  to  restrain  the  treasurer  from 
collecting  the  taxes  assessed  since  that  time.  An  injunction 
can  not  be  granted,  if  any  of  the  taxes  assessed  are  legal  and 
remain  unpaid.  Brown  v.  Hen^on^  59  Ind.  61 ;  The  City 
of  South  Bend  v.  The  University  of  Notre  Dame^  69  Ind. 
344.  Unless  some  cause  is  alleged  for  enjoining  the  collec- 
tion of  the  residue  of  the  taxes,  in  connection  with  this  fact, 
the  question  sought  to  be  raised  is  not  presented.  None  ir 
averred,  and,  therefore,  the  question  docs  notarise. 

Third.  If  the  bulk  of  the  property  levied  upon  is  to  be 
regarded  as  real  estate,  the  fact  that  the  plaintiff  had  sufficient 
personal  property  out  of  w^hich  the  taxes  could  have  been 
collected  was  no  reason  for  restraining  the  treasurer,  as  he 
had  no  right  to  sell  the  other  property  of  appellant  for  the 
payment  of  C.  Linderschmidt  &  Bro.'s  taxes. 

Fourth.  The  appellant  insists  that  as  Linderschmidt  & 
Bro.,  after  the  assessment  of  these  taxes,  took  the  benefit  of 
the  bankrupt  law,  s<!!heduled  these  taxes  as  a  debt  against 
the  estate,  and  as  the  assignee  had  sufficient;  money  in  his 
hands  with  which  to  pay  them,  it  was  the  duty  of  the  treas^ 
urer  to  follow  the  fund,  and  that  his  failure  to  do  so  divested 
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the  lien  upon  the  property  in  dispute.  In  support  of  this 
position,  Smith  v.  Simpson^  60  Pa.  St.  168,  is  cited.  The 
case  is  not  in  point.  City  taxes  had  been  assessed  upon  real 
estate  which  was  subsequently  sold,  at  a  judicial  sale,  for  a 
sum  greatly  in  excess  of  the  taxes.  By  statute  such  sale 
divested  the  lien  for  taxes.  The  court  said:  * 'City  taxes 
under  the  act  of  1824,  and  its  supplements,  are  a  prior  but 
adivestible  lien,  unlike  the  fixed  lien  of  a  mortgage,  which 
can  not  be  divested  by  a  sale  on  a  junior  incumbrance,  its 
lien  is  liable  to  be  divested  by  any  judicial  sale,  subject  only 
to  the  restriction  contained  in  the  sixth  section  of  the  act  of 
11th  March,  1846,  which  preserves  the  lien  of  so  much  of 
the  tax  as  the  proceeds  of  sale  are  insufficient  to  pay." 
We  have  no  such  statute.  No  other  authority  is  cited,  and 
we  know  of  none  supporting  appellant's  position.  On  the 
other  hand,  it  was  decided  in  Stokes  v.  The  State^  46  Ga. 
214,  that  the  Stat«  can  enforce  the  payment  of  its  taxes  by 
a  sale  of  the  property  upon  which  they  are  a  lien,  though 
the  owner  has  been  adjudged  a  bankrupt,  and  the  assignee 
has  sold  the  property  to  a  third  party.  The  court,  after  say- 
ing that  the  State  has  the  right  to  follow  the  property  into 
whosesoever  hands  found,  says :  *'The  bankrupt  law  does 
not  attempt  to  deprive  a  State  of  this  power.  True,  it  makes 
provision  for  the  payment  of  the  State  taxes ,  if  the  State  choose 
to  come  into  the  bankrupt  court  and  claim  them,  but  she  can 
not  be  compelled  to  come  in.  Hence,  the  assignee,  by  sale 
of  a  bankrupt's  property,  can  not  divest  the  right  of  the 
State  to  enforce  the  payment  of  her  taxes  on  the  property, 
wherever  it  may  be  found."  Besides,  this  property  never 
became  assets  in  the  hands  of  the  assignee,  but  was  pur- 
chased by  appellant  subject  to  the  lien  for  taxes,  and,  there- 
fore, he  can  not  insist  that  the  treasurer  shall  follow  the  fund 
in  the  hands  of  the  assignee,  arising  from  the  sale  of  other 
property. 
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Fifth.  The  appellant  insists  that  there  is  no  lien  upon, 
personal  property  for  taxes,  unless  the  duplicate  is  in  the 
hands  of  the  treasurer,  and,  as  he  purchased  the  property  in 
question,  after  it  had  beeti  returned,  he  took  it  divested  of 
any  such  lien.  In  this  he  is  mistaken.  The  statute  creates 
a  lien  on  personal  as  well  as  real  property,  for  all  taxes 
charged  to  the  owner,  until  paid.     It  is  as  follows : 

"Sec.  170.  All  the  property,  both  real  and  personal,  situ- 
ated in  any  county,  shall  be  liable  for  the  payment  of  all  taxes, 
penalties,  interest  and  costs  charged  to  the  owner  thereof 
in  such  county,  and  no  partial  payment  of  any  such  taxes » 
penalties,  interest,  or  cost,  shall  discharge  or  release  any  part 
or  poition  of  such  property,  until  the  whole  be  paid ;  which 
lien  shall  in  no  wise  be  affected  or  destroyed  by  any  sale  or 
transfer  of  any  such  personal  property."  1  R.  S.  1876,  p.  114. 

The  taxes  were  charged  to  the  owner  of  the  property  in 
the  county  where  the  property  was  situated,  and  was,  there- 
fore, within  this  section  of  the  statute.  The  lien  thus  cre- 
ated continues  until  the  taxes  are  paid,  and  the  return  of  the 
duplicate  in  no  manner  impairs  it.  The  cases  of  Baker  v. 
Morton,  19  Ind.  146,  and  Veil  v.  Graff,  37  Ind.  253,  hold- 
ing that  there  is  no  lien  upon  personal  property  until  the 
duplicate  is  delivered  to  the  treasurer,  decide  nothing  con- 
trary to  the  conclusion  reached  by  us.  Besides,  these  cases 
were  decided  before  the  present  statute  was  enacted,  and, 
therefore,  settle  nothing  under  it. 

Sixth.  The  appellant  insists  that,  as  C.  Liuderschmidt  & 
Bro.,  at  the  time  he  purchased  the  property  in  dispute,  had 
sufficient  other  property  out  of  which  the  taxes  could  have 
been  collected,  the  treasurer  is  precluded  from  selling  this 
property.  No  authority  is  cited  in  support  of  this  position, 
nor  do  we  know  of  any.  The  taxes  were  a  lien  upon  the 
property  ;  its  sale  did  not  divest  the  lien,  nor  was  it  lost  by 
the  failure  of  the  treasurer  to  collect  them  out  of  other  prop- 
erty.    The  lien  continued,  and  the  treasurer  was  authorized 
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to  enforce  it  by  selling:  the  property.  Neither  of  these  rea- 
sons, nor  all  of  them,  furnished  any  ground  for  enjoining 
the  appellee  from  selling  the  property  in  dispute,  and,  there- 
fore, the  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  appellant. 


Xo.  7081. 

MOFTITT   ET   AL.    V.   EOCHE   ET  AL. 

Mortgage. — Obligations  of  Even  Date  and  Maturity, — Priority, — ^Amort- 
gSLge  to  several  persons  to  secure  a  separate  obligation  to  each,  all  made 
of  even  date  and  to  mature  at  the  same  time,  is  equivalent  to  a  separate 
mortgage  to  each,  without  giving  priority  to  any. 

Same. — Foredosure  by  One  not  Bar  to 'Another"* s  Separate  Deer e/e, — ^Afore- 
closnre  of  such  mortgage  by  the  holder  of  one  obligation  is  not  a  bar 
to  another  holder^s  right  to  a  separate  decree. 

Same. — Merger. — Redemption, — Right  of  Possession. — ^There  Is  no  merger 
of  the  remedy  of  one  mortgagee  in  a  decree  obtained  by  another,  whose 
claim  is  secured  by  the  same  mortgage,  nor  will  the  mortgagor  be 
deprived  of  his  one  year's  undisturbed  possession  and  right  of  redemp- 
tion as  against  each  foreclosure  and  sale  of  his  equity. 

Pleading.— -4 n«w€r. — An  answer  must  be  good  for  all  it  purports  to 
answer,  or  it  is  not  good  for  any  purpose. 

From  the  Huntington  Circuit  Court. 

TT.  H,  TrammeU  for  appellants. 

L.  P,  MiUigan^  A,  Moore  and  B,  F,  Ihach^  for  appellees. 

Woods,  J. — Action  by  John  Roche  against  the  appel- 
lants, Patrick  W.  Moffitt,  his  wife,  and  others,  to  foreclose 
a  mortgage  on  real  estate,  and  to  obtain  judgment  on  the 
mortgage  note.    Finding  and  judgment  for  the  plaintiff. 
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The  first  error  complained  of  is  the  overruling  of  the  de- 
murrer to  the  second  paragraph  of  the  complaint.  Besides 
*  alleging  the  execution  of  the  note  and  mortgage  sued  on, 
and  giving  copies,  this  paragraph  shows  that  the  mortgage 
was  made  to  the  plaintiff  and  several  others  named  as  moii:- 
jragees,  to  secure  a  note  to  the  phiintiff  for  one  thousand 
iloliars,  and  a  separate  note  to  each  of  the  other  mortgagees 
for  five  hundred  dollars,  all  of  even  date,  and  to  become  due 
'  five  years  from  date,  and  drawing  ten  per  cent,  interest, 
payable  annually ;  that  one  of  said  mortgagees  had  * 'assigned 
his  note  to  one  John  Lawler,  who,  on  the  8th  dav  of  Octo- 
ber,  1875,  filed  his  complaint  in  this  court,  against  the  mort- 
gagors and  other  mortgagees,  and  such  i)rooeedings  were 
had  thereon  that  such  mortgaged  premises  were,  by  said 
court,  ordered  to  be  sold  for  the  payment  of  the  several 
judgments,  amounting  to  $1,185.89;  and  afterward  such 
other  proceedings  were  had  that  said  real  estate  was'  sold, 
and  has  not  been  redeemed." 

The  position  taken  by  the  appellants'  counsel  is,  that, 
there  having  been  one  foreclosure  of  the  mortgage,  and  a 
sale  thereunder  of  the  premises,  from  which  sale  there  has 
been  no  redemption,  the  plaintiff  can  not  have  another  de- 
cree for  the  sale  of  the  mortgagor's  equity  of  redemption  ; 
and  counsel  argues,  among  other  things,  that  such  second 
decree,  and  the  enforcement  of  it  by  a  second  sale,  would 
be  a  violation  of  the  appellants*  statutory  right  to  possession 
for  one  year  after  the  first  sale.  The  position  is  not  tena- 
ble. The  giving  of  one  mortgage,  to  several  persons,  to 
secure  separate  obligations  to  each,  is  an  economical  equiva- 
lent to  the  giving  of  separate  mortgages  to  each,  without 
giving  priority  to  any,  when,  as  in  this  case,  the  obligations 
are  all  made  to  mature  at  the  same  time.  See  Minor  v. 
JKH,  68  Ind.  176,  and  cases  cited. 

It  follows  that  a  foreclosure  by  the  holder  of  one  of  the 
.  obligations  secured  is  not  a  bar  to  another  holder's  right  to  a 
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separate  decree.  There  is  no  merger  of  the  remedy  of  one 
such  mortgagee  in  a  decree  obtained  by  another,  whose  claim 
is  secured  by  the  same  mortgage.  Neither  is  there  anything 
in  the  suggestion  that  a  second  sale  will  interfere  with  the 
mortgagor's  right  of  possession  during  the  year  for  redemp- 
tion from  the  first  sale.  If  a  second  sale  be  made,  he  may 
have  his  year  to  redeem  from  that,  undisturbed  in  his  pos- 
session, unless  it  be  by  the  first  purchaser.  The  equity  of 
redemption,  which  in  this  case  the  court  ordered  sold,  was 
not  the  mortgagor's  right  to  redeem  from  the  sale  under  the 
first  decree,  but  his  right  to  pay  off  the  plaintiff's  debt,  and 
so  to  redeem  from  the  mortgage  in  favor  of  the  plaintiff. 
Every  foreclosure,  whether  of  a  first  or  second  mortgage,  is 
upon  an  equity  of  redemption.  But  this  is  elementary.  Un- 
der our  statute  the  right  to  redeem  is  not  extinguished  by  a 
sale  upon  a  decree  of  foreclosure,  but  in  each  case  is  prolonged 
for  one  year  from  the  date  of  the  sale. 

A  demurrer  was  sustained  to  the  first  paragraph  of  the 
appellant's  answer.  There  was  no  error  in  this.  It  was 
pleaded  as  a  bar  to  the  action,  but  the  matters  alleged  could, 
ill  any  shape,  affect  the  plaintiff's  right  to  recover  costs 
only.  Whether  the  answer  would  be  sufficient  if  confined 
to  the  right  to  recover  cost,  we  need  not  decide.  An  an- 
swer must  be  good  for  all  it  purports  to  answer,  else  it  is 
not  good  for  any  purpose. 

It  is  claimed  that  the  evidence  shows  that  the  plaintiff 
became  the  purchaser  at  the  sale  upon  the  decree  in  favor 
of  Lawler,  and  that,  therefore,  his  claim  under  the  mort- 
gage became  merged  in  his  superior  right  as  a  purchaser, 
and  no  longer  constituted  a  cause  of  action  ;  and,  therefore, 
a  new  trial  should  have  been  granted.  But  no  such  question 
is  presented  by  the  issues  in  the  case,  and,  if  it  were,  we  do 
not  perceive  that  his  becoming  the  purchaser  at  such  sale 
would  bar  his  right,  as  against  the  appellants,  to  foreclose 
his  own  mortgage.   He  did  not  acquire  a  perfect  title  by  his 
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purchase.  The  appellants  had  a  year  witiiiu  which  they 
might  redeem,  and  the  appellee  had  a  right,  it  would  seem, 
to  sue  upon  his  second  claim  without  waiting  the  expiration 
of  that  time.  Besides,  the  suit  was  upon  the  note,  as  well 
as  the  mortgage,  and,  as  against  the  makers  of  that,  he  had 
a  clear  right  of  action,  even  though  his  title  under  said  sale 
and  purchase  had  been  already  perfect  and  absolute. 
Judgment  affirmed,  with  costs. 
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Judgment. — Fraud. — Collusion,— Debtor.— Creditor.— The  fraud  which 
70  ;^3  f  wUl  authorize  a  creditor  to  Impeach  a  judgment,  obtained  by  another. 
155  870  against  his  debtor,  must  be  a  fraud  against  tlie  creditor,  not  a  mere 

overreaching  of  the  debtor  in  his  litigation.    There  must  be  collusion. 

Same. — Process, — Judgment  before  Return  Day  After  Jurisdiction  Acquired. — 
After  jurisdiction  of  the  person  has  been  acquired  by  service  of  pro- 
cess, a  judgment  is  not  void  because  rendered  before  the  return  day, 
where  the  entry  of  the  justice  on  his  doclset  falsely  recited  an  appear- 
ance by  defendant,  and  a  waiver  of  the  usual  notice,  and  defendant's 
admission  that  ^^plaintiffs'  claim  was  correct,  just  and  due,  and  that 
judgment  might  be  rendered  thereon."  But  such  judgment,  as  between 
the  parties  to  it,  is  binding  until  set  aside  by  the  justice  or  reversed 
on  appeal. 

Same. — Acquiescence  of  Judgment  Debtor. — In  such  case,  the  defendant,  hav- 
ing acquiesced  in  the  judgment  against  him,  must  be  deemed  to  have 
intended  to  give  priority  to,  and  to  have  preferred,  such  creditors,  and 
to  affirm  the  judgment. 

Same. — Junior  Liens. — ^In  such  case,  creditors  taking  judgments  on  the 
return  day  can  not  collaterally  impeach  the  judgment  of  such  preferred 
creditoi-s,  holding  claims  equally  just  and  medtorious. 

From  the  Vanderburgh  Superior  Court. 

Tanner  and Ireland,  for  appellants. 


J.  JS.  WiUiamson,  11,  D.  Richardson,  O.  Denby  and  JD, 
B.  Kumlery  for  appellees. 
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MoKRis,  C. — ^This  action  was  commenced  by  the  appellees 
for  the  puipose  of  compelling  George  Baumgaitner,  one  of  the 
appellants,  to  pay  over  to  them  the  sum  of  $94,  which  he  held 
as  coQstable  of  Pigeon  township,  and  which,  as  the  appellees 
contend,  rightfully  belonged  to  them.  The  other  applicants 
were  made  defendants  on  the  ground  that  they  claimed  that 
the  money  belonged  to  them. 

Two  of  the  defendants  below,  Gruehn  and  Baupagartner, 
made  default.  The  other  appellants  appeared  to  the  action 
and  moved  to  strike  out  portions  of  the  complaint.  The 
motion  was  overruled.  They  then  demurred  to  the  com- 
plaint, which  was  also  overruled,  and  they  answered  by  a 
general  denial.  The  cause  was  submitted  to  a  jury,  who 
returned  a  verdict  for  the  appellees.  The  appellants  moved 
for  a  new  trial.  The  motion  was  overruled,  and  Baumgart- 
Jier  ordered  to  pay  the  money  to  the  appellees.  Exceptions 
were  properly  reserved  to  the  rulings  of  the  court,  and  the 
evidence  is  made  part  of  the  record  by  bill  of  exceptions. 

The  rulings  of  the  court  upon  the  several  motions  made 
bv  the  appellants  and  upon  the  demurrer  to  the  comi)laint 
are  assigned  as  errors.  The  complaint  states  that  on  the  Oth 
day  of  December,  1878,  the  appellants  recovered  a  judgment 
before  one  Thaddeus  McTernan,  a  justice  of  the  peace  of 
Pigeon  township,  Vanderburgh  county,  Indiana,  against  the 
appellant  Abraham  Gruehn,  for  the  sum  of  $115.67,  and 
that  on  the  same  day  they  caused  an  execution  to  be  pro])erly 
issued  on  said  judgment  and  placed  in  the  hands  of  Baum- 
gartner  as  constable  of  said  township.  It  is  further  stated 
that,  on  the  5th  day  of  December,  1878,  the  appellants, 
George  McAlpine,  John  E.  Polk,  Henry  Hibben,  Henry  S. 
Bowman  and  Earl  C.  Stinson,  to  whom  said  Gruehn  was  in- 
del)ted,as  partners,  commenced  a  suit  against  him,  before 
C.  L.  Roberts,  a  justice  of  the  peace  of  said  township  ;  that 
a  sammons  was  issued  in  said  action,  on  the  said  5th  day 
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of  December,  returnable  od  the  9th  of  the  same  month,  and 
served  on  Gruehn  the  day  it  was  issued* 

It  is  further  stated,  that  McAlpine,  Polk,  Hibben,  Bow- 
man and  Stinson,  knowing  of  the  pendency  of  the  appellees' 
suit  against  Gruehn,  and  that  they  would  obtain  judgment 
against  him,  on  the  9th  of  December,  1878,  the  day  on 
which  the  writ  issued  in  the  suit  conmienced  by  them  against 
said  Gruehn  was  returnable,  that  said  Gruehn  was  insolvent, 
and  that,  unless  they  obtained  judgment  and  execution 
against  him  before  the  appellees  obtained  judgment  and  ex- 
ecution on  their  claim,  the  latter  would  have  priority  over 
them,  **wrongfully,  fraudulently  and  unlawfully  procured 
said  Roberts,  justice  as  aforesaid,  to  render  judgment  in  their 
favor  for  $182.35,  on  the  7th  day  of  December,  1878,  two 
days  after  the  summons  was  served  on  said  Gruehn ;  that 
said  Roberts  did  wrongfully,  unlawfully  and  fraudulently 
render  said  judgment,  on  the  7th  day  of  December,  1878, 
two  days  before  said  summons  was  made  returnable  ;  that, 
in  order  to  make  it  appear  that  said  judgment  was  valid  and 
legally  rendered,  the  said  Robeils  falsely  recited  therein,  and 
as  a  part  of  said  judgment,  the  following  words : 

''December  7th,  1878.  Come  now  the  plaintiffs,  by  theii 
attorneys.  The  defendant  also  comes,  by  George  W.  Mc- 
Bride,  his  attorney.  The  defendant  waives  the  usual  three 
days'  notice,  and  admitted  plaintiffs'  claim  was  coiTect,  just 
and  due,  and  that  judgment  might  be  rendered  thereon." 

The  plaintiffs  aver  that  it  is  not  true  that  Gruehn  waived  the 
usual  notice  of  three  days,  nor  that  the  defendant,  or  his 
attorney,  consented  that  judgment  might  be  rendered  on 
said  claim,  before  the  expiration  of  three  days  ;  that  Gruehn 
did  not  appear  to  said  action,  in  person  or  by  attorney  ;  thai 
said  judgment  was  fraudulently  rendered  for  the  fraudulent 
purpose  of  obtaining  a  prior  lien  on  the  propertj'^  of  said 
Gruehn,  by  execution.  It  is  then  averred  that  appellants, 
on  the  7th  day  of  December,  1878,  caused  an  execution  to 
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be  issued  on  said  judgment,  so  by  them  fraudulently  ob- 
tained, and  to  be  delivered  on  the  same  day  to  the  appeU 
lant  Baumgartner,  as  such  constable,  whereby  they  obtained 
an  apparent  priority  over  the  execution  of  the  appellees, 
issued  and  delivered  to  said  constable  on  the  9th  of  said 
Deceniber.  It  is  also  stated  that  all  the  property  of  Gruehn 
was  then  in  the  hands  of  Baumgartner  as  such  constable,  on 
prior  executions  ;  that  it  was  all  sold,  and  after  paying  costs 
and  prior  liens,  there  remained  in  the  hands  of  Baumgartner, 
as  such  constable,  the  sum  of  $94,  which,  the  appellees 
claim,  should  be  applied  on  their  execution,  and  not  on  the 
'  execution  issued  on  the  judgment  of  the  appellants.  Copies 
of  the  judgments,  executions  and  the  returns  thereon  are 
made  part  of  the  complaint. 

The  motion  to  strike  out  portions  of  the  complaint  em- 
braced that  part  of  it  which  charged  the  justice,  who  rendered 
the  judgment  in  favor  of  the  appellants,  with  falsely  stating 
that  Gruehn  appeared  by  attomey^and  consented  to  the  judg- 
ment; also,  other  portions  charging  the  justice  with  fraud. 
We  are  not  sure  that  there  was  error  in  overrulinsr  this  mo- 
tion ;  but,  however  this  may  be,  no  harm  is  shown  to  have 
resulted  to  the  appellants  by  refusing  to  strike  out  the  mat- 
ter objected  to. 

Was  the  demurrer  to  the  complaint  rightly  overruled? 
In  determining  this  question  it  will  be  proper  to  inquire 
whether  or  not  the  judgment  rendered  in  favor  of  the  appel-^ 
lants  by  Justice  Roberts  was  good  and  valid  as  between  the- 
parties  to  it ;  and,  if  so,  do  the  facts  stated  in  the  complaint 
render  it  invalid  as  against  the  appellees. 

The  summons  in  the  action  was  issued  and  served  on  the^ 
judgment  debtor  Gruehn  on  the  5th  day  of  December,  1878,, 
and  was  returnable  on  the  9th  day  of  the  same  month.  The 
judgment  was  taken  on  the  7th  day  of  December,  1878,  two* 
days  before  the  return  day  of  the  summons,  and  without any^ 
Vol.  76.-6 
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appearance  by  the  debtor  Gruehn,  and,  as  the  complaint 
charges,  without  the  appearance  of  any  person  for  him.  Did 
the  service  of  said  summons  on  Gruehn  give  the  justice  juris- 
diction of  his  person  so  that  the  judgment  rendered  against 
him  two  days  before  the  return  day  of  the  summons  was  not 
void? 

*^From  the  moment  of  the  service  of  process,  the  court  has 
such  control  of  the  litigants  that  all  its  subsequent  proceed- 
ings, however  erroneous,  are  not  void.  If  there  is  any  irreg- 
ularity in  the  process,  or  in  the  manner  of  its  service,  the 
defendant  must  take  advantage  of  such  irregularity  by  some 
motion  or  proceeding  in  the  court  where  the  action  is  pend- 
ing. The  fact  that  the  defendant  is  not  given  all  the  time 
allowed  him  by  law  to  plead,  or  that  he  was  served  by  some 
person  incompetent  to  make  a  valid  service,  or  any  other 
fact  connected  with  the  service  of  process,  on  account  of 
which  a  judgment  by  default  would  be  reversed  upon  appeal, 
will  not  ordinarily  make  the  judgment  vulnerable  to  a  col- 
lateral attack."     Freeman  Judgments,  sec.  126. 

In  the  case  of  Isaacs  v.  Price^  2  Dillon  C.  0.  347,  the 
court  say :  **  A  distinction  is  to  be  made  between  a  case  where 
there  is  no  service  whatever,  and  one  which  is  simply  defec- 
tive or  irregular.  In  the  first  case  the  court  acquires  lio 
jurisdiction  and  its  judgment  is  void  ;  in  the  other  case,  if 
the  court  to  which  the  process  is  returnable  adjudges  the 
service  to  be  sufficient  and  renders  judgment  therein,  such 
judgment  is  not  void,  but  only  subject  to  be  set  aside  by  the 
court  which  gave  it,    *    *   or  reversed  upon  appeal." 

In  the  cases  of  Glover  v.  Holman^  3  Heisk.  519,  and  West 
V.  Williamson^  1  Swan,  277,  it  is  held  that  a  judgment  ren- 
dered by  a  justice  of  the  peace  is  not  void  because  rendered 
before  or  after  the  return  day  named  in  the  summons.  JBon- 
sail  V.  Isettj  14  Iowa,  309  ;  Sutton  v.  Habrony  7  Kan.  529 ; 
jShea  V.  Quintin,  30  Iowa,  58  ;  Dai*i*ah  v.  Watson^  36  Iowa, 
116 ;  Christian  v.  O'Neal^  46  Miss.  669 ;  Cole  v.  BuOery 
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43  Maine,  401 ;  Hendrick  v.  Whittemorey  105  Mass.  23 ; 
Eipp  w.Fullerton^  4  Minn.  473;  Helphenstine  v.  The  Viii- 
43enne8  National  Bank y  65  Ind.  582  ;  Zarr  v.  The  State^  ex 
rel,  45  Ind.  364  ;  Pressler  v.  Turner^  57  Ind.  56.  We  think, 
therefore,  that,  as  between  the  parties  to  it,  the  judgment  in 
question  can  not  be  regarded  as  void,  but  must  be  held  to  be 
binding  until  set  aside  by  proceedings  before  the  justice,  or 
reversed  on  appeal. 

The  judgment  being  valid  and  binding  between  the  parties, 
the  question  now  arises :  Was  it  competent  for  the  appellees 
to  impeach  it  collaterally?  Gruehn  had  a  right,  as  against 
his  other  creditors,  to  prefer  the  appellants.  He  might  have 
gone  before  Justice  Robeits  and  confessed  a  judgment  in 
their  favor  for  the  very  purpose  of  giving  them  a  preference, 
and  for  the  purpose  of  enabling  them  to  obtain  an  execution 
on  the  7th  day  of  December,  and  thereby  obtain  the  first  lien 
on  his  property ;  and,  had  this  been  done,  the  appellees 
could  not  have  complained.  Gruehn  having  acquiesced  in 
the  judgment  obtained  by  the  appellants, — ^taken  no  steps  to 
set  it  aside, — waived  the  irregularity.  This  it  was  competent 
for  him  to  do.  It  was  simply  exercising  his  right  to  prefer  one 
creditor  to  another.  It  is  admitted  that  Gruehn  was  justly 
indebted  to  the  appellants  in  the  sum  for  which  the  judg- 
ment was  rendered.  Gruehn,  by  failing  to  take  steps  to 
avoid  the  judgment  within  a  reasonable  time,  affirmed  it. 
Cogger  v.  Gardner ^  1  How.  Pr.  142 ;  Butler  v.  Ring,  10 
Wend.  561 ;  Freeman  Judgments,  sec.  102  ;  Eelley  v.  Mize^ 
3  Sneed,  59. 

"A  debtor,"  says  an  eminent  writer,  ^'occupies  a  twofold 
relation  to  his  property,  that  of  owner  and  a  quasi  trustee 
thereof  for  his  creditors.  Because  of  the  latter  relation, 
he  is  not  allowed  to  create  a  debt,  or  do  anything  mala  fide 
to  the  wilful  prejudice  of  his  creditors  ;  but  in  the  former 
relation  he  can  create  debts  and  is  accountable  to  no  one  in 
the  absence  of  fraud."     And,  again,  he  says:  ^' Hence,  in 
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his  bona  fide  litigation,  no  stranger  or  creditor  can  interfere 
to  ^tay  his  cause  for  him,  or  question  the  effect  of  the  judg- 
ment upon  his  property.  The  creditor's  right  to  impeach 
any  act  of  his  debtor  does  not  arise  until  the  tacit  condition 
annexed  to  the  debt  is  violated,  namely :  that  he  will  do 
nothing  in  fraud  of  his  creditors."  Wells  Res  Adjudicata, 
pp.  150,  151 ;  Candee  v.  Lordy  2  N.  Y.  269. 

It  is  not  pretended  that  Gruehn  has  done  anything  in  fraud 
of  the  rights  of  the  appellees.  He  has  acquiesced  in  the  judg- 
ment of  the  appellants,  whose  claim  against  him  is  confes- 
sedly just,  and  thus  given  validity  to  the  judgment.  This  he 
had  the  unquestionable  right  to  do.  Why,  then,  should  the 
appellees  intervene?  The  appellants'  claim  may  be  quite  as 
meritorious  as  theirs,  and  justice  will  suffer  as  little  if  they 
be  first  paid  as  it  would  should  the  appellees  obtain  priority. 

The  fraud  which  will  authorize  a  creditor  to  impeach  a 
judgment  against  his  debtor  must  be  a  fraud  against  the  cred- 
itor, not  a  mere  overreaching  of  the  debtor  in  his  litigation. 
There  must  be  collusion.  Wells  Res  Ad  judicata ;  Dough^ 
er^y'«JS'«tote,9Watt8&S.189  ;  Lewis w.Rogers,\&V^.St.  18. 

We  think  the  facts  stated  in  the  complaint  are  not  suffi- 
cient to  authorize  the  appellees  to  intervene  between  GrueKn 
and  the  appellants.  Gruehn  may  have  preferred,  and  indeed^ 
for  anything  that  appears  in  the  complaint,  did  prefer,  that 
the  judgment  should  be  held  to  be  valid  and  effective  from 
its  rendition.     To  this  the  appellees  can  not  object. 

The  demurrers  to  the  complaint  should  have  been  sus- 
tained. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  cost  of  appellees. 
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No.  8450. 

Brown  v.  The  State. 

Criminal  Law. — Malidoiu  Trespass. — IndictmefU.— An  indictment  for  a 
malicious  trespass  must  aver  the  luud  and  cliaracter  of  the  injury  done 
to  tlie  property  by  the  defendant 

From  the  Madison  Circuit  Court. 

J.  Brovm^  M.  8.  Robinson  and  J.  W-  Lovett,  for  the  ap- 
pellant. 

jD.  p.  Baldwin^  Attorney  General,  W.  W.  Thornton^  and 
T,  B.  Orvy  Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — ^This  appeal  brings  in  question  the  sufficiency 
of  an  indictment,  upon  which  the  appellant  was  convicted 
of  the  offence  of  malicious  trespass. 

Coansel  for  appellant  assail  the  indictment  upon  the 
ground  that  the  offence  is  not  sufficiently  charged,  in  that 
the  character  of  the  injury  done  to  the  property,  upon  which 
the  trespass  was  committed,  is  not  stated  with  proper  and 
reasonable  certainty.  The  indictment  charges  that  **Mar- 
cus  Brown  and  Cassius  Brown,  on  the  15th  day  of  July, 
1878,  at  the  county  and  State  aforesaid,  did  then  and  there 
unlawfully,  maliciously  and  mischievously  injure,  and  cause 
to  be  injured,  a  certain  window,  window  blind  and  sewing 
machine,  all  the  property  of  Nathaniel  W.  Phipps,  by  then 
*nd  there  wrongfully,  maliciously  and  mischievously  throw- 

• 

wg  a  stone,  and  stones,  at  and  against  and  through  the  said 
window  and  window  blind,  and  at  and  aarainst  said  sewinjr 
machine,  to  the  damage  of  the  said  Nathaniel  Phipps,  in  the 
^um  of  nine  dollars  and  forty  cents.'* 

It  will  be  observed  that  there  is  no  description  whatever 
of  the  extent  or  character  of  the  injury  done  to  the  property 
of  Nathaniel  Phipps.  There  is,  to  be  sure,  the  averment  that 
the  acts  were  to  the  damage  of  the  said  Phipps,  but  nothing  at 
all  is  alleged  as  to  what  injury  was  done  his  property,  whether 
defaced,  broken  or  destroyed.    There  is  really  no  traversable 
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averment  upon  the  subject  of  the  character  of  the  injury. 
The  cause  and  means  are  fully  alleged,  but  not  the  effect 
flowing  from  the  cause.  The  accused  ought  to  be  con- 
fronted with  a  statement  of  the  kind  and  character  of  the 
injury,  for  the  measure  of  punishment  depends  upon  the 
extent  and  character  of  the  injury  done  to  the  property. 
He  has  a  right  to  demand  information  of  the  character  of 
the  injury  charged  to  have  been  done  by  him,  as,  for  in- 
gtance,  a  statement  that  the  window  was  broken,  or  that 
the  sewing  machine  was  broken  or  defaced.  The  cases  in 
our  own  reports  declare  the  doctrine  that  there  must  be  & 
description  of  the  injury.  In  the  case  of  The  State  v.  Ayde^ 
lotty  7  Blackf .  157,  the  charge  was,  that  the  defendant  ma> 
liciously  and  mischievously  injured,  and  caused  to  be  injured, 
a  certain  house,  the  property  of  one  William  McMahon,  sit- 
uate, etc.,  to  the  damage  of  said  William  McMahon  in  the 
sum  of  five  dollars,  and  it  was  held  insufficient.  It  was 
there  said  by  Dewey,  J. :  *'The  indictment  under  consid- 
eration should  have  shown  the  specific  injury  done  to  th^ 
house.  This  was  necessary  in  order  to  apprise  the  defend- 
ant, with  certainty,  of  the  crime  with  which  he  was  charged , 
and  to  enable  him  to  plead  the  verdict  in  any  future  prose- 
cution for  the  same  offence."  This  case  is  expressly  ap- 
proved in  The  State  v.  Jackson^  7  Ind.  270,  and  the  prin- 
ciple therein  declared  applied  to  an  indictment  stronger  than 
the  present.  Mr.  Bishop  has  cited  these  cases,  with  appro- 
val, and  says :  "It  is  plain,  both  in  principle  and  authority, 
that  there  are  cases  in  which  it  is  not  enough  simply  to  use 
the  statutory  words  as  descriptive  of  the  injury.'*  Bishop 
Stat.  Crimes,  sec.  447. 

In  the  reallv  able  and  insfcnious  brief  of  the  counsel  for 
the  State,  it  is  argued  that  the  case  at  bar  is,  in  principle, 
the  same  as  the  class  of  cases  represented  by  Hayworth  v. 
The  State^  14  Ind.  590.  The  class  of  cases  referred  to  de- 
cide that  it  is  not  necessary  to  state  the  means  by  which  the 
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injury  was  inflicted,  but  it  is  not  intimated,  in  any  of  the 
(»ses  of  this  class,  that  it  is  unnecessary  to  describe  the  char- 
acter of  the  injury,  and  they  are,  therefore,  not  in  point  upon 
the  question  here  involved.  Nor  are  the  cases  cited  by  the 
State,  to  the  effect  that  an  allegation  that  the  defendant  un- 
lawfully, maliciously  and  mischievously  killed  a  certain  ani- 
mal, is  sufficient,  although  it  does  not  specifically  describe 
the  character  of  the  injury.  The  allegation  imports,  ex  vi 
termini^  that  the  character  of  the  injury  was  such  as  to  pro- 
duce death.  There  is  an  obvious  distinction  between  cases 
where  there  is  a  mere  injury,  and  those  in  which  there  is  an 
actual  destruction.  Mr.  Bishop  recognizes  this  distinction, 
and  says :  *'0n  principle,  it  can  not  be  sufficient  merely  to 
allege  that  the  defendant  injured  the  property;  for  that 
might  imply  almost  anjrthing.  Yet,  on  the  other  hand,  it 
may  be  enough  to  say  that  he  kilkd  a  living  animal  men- 
tioned." 2  Bishop  Crim.  Proc,  sec.  841.  . 
Judgment  reversed. 


♦•» 
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BUBO  Turnpike  Co. 

PROMiSflORT  NTOTE.— Cojwiacrarton.— -4««e««n«nt.--TV*m|)ifec. — Although 
a  turnpike  assessment  which  does  not  include  all  the  land  liable  to  be 
assessed  is  void,  and  a  note  given  for  it  without  knowledge  of  the  ille- 
gality is  without  consideration,  one  having  such  knowledge  may  join 
with  others  to  have  the  road  completed  and  give  a  note  for  the  amount 
of  his  assessment,  against  which  such  illegality  will  be  no  defence. 

Bill  of  Exceptions.— JiieJ^y^'a  Cert^cate. — A  bill  of  exceptions  con- 
cluding. "This  was  all  the  evidence  given  in  the  cause,"  and  duly 
signed  by  the  presiding  judge,  will  not  be  disregarded  because  the 
reporter  who  took  and  prepared  the  report  of  such  evidence  was  not 
sworn. 
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Instruction. — Exception. — Evidence. — Verdict, — Supreme  Court. — ^Where 
appellants  admit,  that,  under  the  evidence  as  certified,  the  verdict  ought 
not  to  be  disturbed  if  the  instructions  were  correct,  and  no  exception  is 
shown  to  have  been  taken  to  any  of  them,  no  question  is  presented  and 
the  judgment  must  be  affirmed. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson^  for  appellants. 

(7.  L.  Henry  and  W.  8.  Divert^  for  appellee. 

BiGKNELL,  C.  C* — ^This  was  a  suit  by  the  appellee  against 
George  Parsons  and  Hervey  Craven,  upon  a  note  given  by 
them  to  the  appellee  in  payment  of  a  turnpike  assessment 
against  Parsons.  Pending  the  suit  Parsons  died  and  the 
appellant,  as  his  administrator,  was  put  in  his  place.  There 
was  an  answer  in  six  paragraphs,  viz. : 

1st.    Want  of  consideration  ; 

2d.  A  set-off  of  $300  for  work  and  labor  by  Parsons  for 
the  appellee ; 

3d.  That  the  note  was  obtained  by  the  appellee  by  false 
and  fraudulent  representations ; 

4th .  That  the  note  was  given  for  a  turnpike  assessment 
which  did  not  include  all  the  land  within  a  mile  and  a  half 
of  the  road ; 

5th.  A  set-off  of  $500  for  work  and  labor  by  Parsoas 
for  the  appellee ; 

6th.  That  the  note  was  given  in  payment  of  part  of  a 
turnpike  assessment,  which  did  not  include  all  the  lands 
within  one  and  a  half  miles  of  the  road. 

To  each  of  these  answers  a  reply  was  filed  in  denial.  The 
issues  were  tried  by  a  jury  who  found  for  the  appellee 
$328.87.  The  appellants  moved  for  a  new  trial  and  filed 
reasons  therefor,  to  wit : 

1st.   The  verdict  is  contrary  to  the  evidence, 

2d .  The  verdict  is  contrary  to  the  law. 

3d.  The  court  erred  in  giving  the  jury  the  following  in- 
struction, to  wit:     '*An  assessment  of  benefits  for  a  turn- 
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pike  company,  for  the  construction  of  a  road,  that  fails  to 
contain  a  description  of  all  the  taxable  lands  within  one 
and  one-half  miles  of  the  pike,is  void,  and  a  note  given  by 
a  party  for  such  assessment  is  invalid,  if  the  maker  of  the 
note  did  not  know  of  such  illegality  when  he  gave  the  note.'^ 

4th.  The  court  erred  in  giving  the  jury  the  following 
instruction :  **The  defendants  have  pleaded  a  set-off,  and 
on  that  issue  the  burden  of  proof  is  on  the  defendants,  and 
whatever  work  and  labor  George  H.  Parsons  in  his  lifetime 
performed  for  said  company  subsequent  to  the  execution  of 
the  note  in  suit,  you  should  find  for  the  defendant,  the 
administrator  of  said  Parsons,  and  such  amount  so  found 
due  him  should  stand  as  a  credit  on  any  amount  you  may 
find  due." 

5th.  The  court  erred  in  giving  the  following  instruction, 
to  wit:  '*The  facts  that  the  assessment  was  illegal,  and  that 
the  note  was  given  for  such  illegal  assessment,  if  Parsons 
at  the  time  of  the  execution  of  said  note  knew  it  to  be 
illegal,  constitute  no  defence  under  the  issues  in  this  case, 
but  if  Parsons  had  no  knowledge  that  the  assessment  was 
illesral,  it  is  a  defence  to  the  note." 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
was  rendered  upon  the  verdict.  The  clerk's  certificate  of 
the  record  is  as  follows,  after  certifvinor  that  the  foreoroing 
is  a  full,  true  and  complete  transcript,  etc. :  **And  also 
the  original  long-hand  manuscript  of  the  evidence,  made 
by  the  short-hand  reporter  employed  by  agreement  of 
parties  to  take  the  same."  The  record  states  that,  after 
the  jury  was  sworn,  by  agreement  of  parties,  J.  A.  Kilbourn, 
a  short-hand  reporter,  is  employed  to  report  the  evidence  in 
this  case."  It  is  nowhere  stated  in  the  record  that  the 
reporter  was  sworn,  although  such  a  reporter  is  not  qualified, 
unless  sworn.     1  R.  S.  1876,  p.  769,  sec.  1. 

The  appellee  insists  that  the  clerk  had  no  right  to  certify 
the  long-hand  manuscript  of  an  unsworn  reporter,  and  that 
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therefore  the  sufficiency  of  the  evidence  and  the  correctness 
of  the  instructions  are  not  properly  before  this  court ;  but 
the  long-hand  manuscript  is  incorporated  in  the  bill  of  excep- 
tions. It  is  followed  therein  by  the  statement,  '^This  was 
all  the  evidence  given  in  the  cause/'  and  by  the  signature 
of  the  judge  who  tried  the  cause.  Under  these  circum- 
stances we  can  not  refuse  to  consider  the  evidence. 

The  appellants  in  their  brief  admit  that  the  verdict,  <^  under 
the  evidence  as  it  was  heard,  ought  not  to  be  disturbed,'*  if 
the  instructions  were  correct ;  but,  upon  this  record,  no  ques- 
tion is  presented  as  to  the  instructions,  because  no  exception 
is  shown  to  have  been  taken  as  to  any  of  them .  Hawley  v. 
The  State ,  ex  rel.y  69  Ind.  98  ;  Dougherty  v.  The  State^  5 
Ind.  453.  The  evidence  fully  sustained  the  verdict,  and 
was  in  accordance  with  law. 

A  turnpike  assessment  which  does  not  include  all  the  land 
liable  to  be  assessed  is  void.  77ie  Greenaburghy  etc.y  7\im- 
pike  Co.  V.  Sidener^  40  Ind.  424.  A  note,  given  for  such  a 
void  assessment,  without  knowledge  of  the  illegality,  is  with- 
out consideration.  Maddy  v.  TJte  Sulphur  Springs,  etc. 9 
Turnpike  Co.,  57  Ind.  148  ;  Parsons  v.  77ie  Pendleton,  etc.^ 
Turnpike  Co.,  59  Ind.  36.  But  where  several  persons,  so 
illegally  assessed,  knowing  the  facts,  agi*ee  that  they  will  pay 
the  assessments,  notwithstanding  the  illegality,  for  the  pur- 
pose of  having  the  road  continued  and  completed,  and  there- 
upon give  their  notes  for  the  amounts  of  their  assessments 
respectively,  they  can  not  afterwards  avail  themselves  of  such 
illegality  as  a  defence  to  the  notes.  The  judgment  of  the 
court  below  ought  to  be  aflBrmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 
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No.  8036. 

Beattt   v.   The    Bartholomew    County    Agbigultusai>        ^   " 

Society. 

Evidence . — Agricultural  Society . — Corporation . — General Denidl.-jAdmis^ 
gion,— Estoppel. — ^The  character  in  which  a  plaintiff  sues  is  admitted 
by  the  genei'al  denial.  The  question  of  corporate  capacity  must  he 
raised  by  an  answer  of  nul  tiel  corporation.  One  who  contracts  with  a 
coiporation  as  such  is  estopped  to  deny  its  existence. 

Same.— Practice. — Deposition  not  in  Evidence, —  Witness.— On  cross-exam- 
ination, the  court  did  not  err  in  sustaining  an  objection  to  a  question 
propounded  to  a  witness,  which  referred  to  his  deposition  not  in  evi- 
dence, but  did  not  identify  an  assumed  statement  contained  therein^ 
or  propose  to  connect  it,  with  the  subject-matter  and  time  stated  in  hi» 
evidence  in  chief. 

'RxCEFTiova.— 'Instructions.— Evidence.— New  Trial.— BUI  of  Exceptions,— 
Instructions  and  evidence  complained  of  on  appeal  can  not  be  con- 
sidered, unless  the  record  shows  that  they  were  objected  to  at  the  time 
rulings  as  to  them  were  made.  A  statement  in  a  motion  for  a  new  trial 
can  not  supply  the  want  of  an  exception  in  the  bill  of  exceptions. 

From  the  Shelby  Circuit  Court. 

B,  F,  Love  and  R,  Hill,  for  appellant. 
y,  R.  Keyes,  for  appellee. 

NewgohB)  C. — ^This  was  an  action  by  the  appellee  to  re- 
cover damages  for  the  loss  of  certain  stalls  and  sheds  situ- 
ated on  the  fair  grounds  of  the  appellee  by  fire  occasioned, 
as  was  alleged,  by  the  negligence  of  the  appellant.  There 
was  a  verdict  in  favor  of  the  plaintiff  below,  and  a  judgment 
on  the  verdict,  over  the  defendant's  motion  for  a  new  trial. 
The  only  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial. 

The  causes  alleged  for  a  new  trial,  so  far  as  they  related 
to  the  giving  and  refusing  of  instructions,  can  not  be  con- 
sidered, for  the  reason  that  none  of  the  instructioHS  sriven 
are  in  the  record.  The  causes  for  a  new  trial  on  the  alleged 
ground  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence,- and  was  contrary  to  law,  are  not  discussed  in  the 
argument  of  the  appellant,  except  as  to  a  lack  of  proof  that 
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the  plaintiff  was  a  corporation,  and  except  as  to  that  point 
will  not  be  considered.  The  other  causes  for  a  new  trial 
will  be  noticed  in  their  order. 

It  is  insisted  by  the  appellant  that  the  circuit  court  erred 
in  permitting  plaintiff's  witnesses,  Wright  and  Lowe,  to 
give  certain  evidence  touching  the  value  of  the  property  de- 
stroyed, to  which  evidence  the  defendant  objected.  We  do 
not  consider  this  alleged  error  for  the  reason  that  it  nowhere 
appears  in  the  bill  of  exceptions  that  the  defendant  excepted 
to  the  ruling  of  the  court  admitting  said  evidence. 

In  the  motion  for  a  new  trial  it  is  stated  that  the  defend- 
ant did  except,  but  this  is  insufficient.  The  motion  could 
not  supply  the  want  of  such  a  statement  in  the  bill  of  excep- 
tions. Burnett  v.  Overton^  67  Ind.  557  ;  Conrad  v.  Wilson^ 
66  Ind.  437 ;  Graeter  v.  Williams,  55  Ind.  461 ;  Wiler  v. 
Mantey,  51  Ind.  169. 

The  next  error  alleged  is  the  sustaining  by  the  couii;  of 
the  objection  of  the  plaintiff  to  a  question  propounded  on 
cross-examination  to  William  R.  Hill,  a  witness  for  the 
plaintiff.  This  witness  had  testified  in  chief  that  he  heard 
the  defendant  direct  Temple,  an  employee  of  defendant, 
to  take  Parr,  another  employee,  and  fire  the  straw,  and 
that  this  was  all  he  heard.  This  was  straw  in  a  field  of  the 
defendant,  adjoining  the  fair  grounds,  the  firing  of  which, 
it  was  charged,  caused  the  loss  for  which  the  plaintiff  sued. 

On  cross-examination,  the  witness  stated  that  he  did  iiot 
hear  Beatty  tell  Temple  to  rake  the  straw  away  from  the 
fair-ground  fence.  After  stating  that  his  deposition  had 
been  taken  in  the  cause,  he  was  asked  :  '*Did  you  not  state 
in  your  deposition,  formerly  taken  in  this  cause,  before  John 
Hor,  a  notary  public,  at  the  office  of  Keyes  &  Smith,  at 
•Columbus,  that  you  understood  that  Parr  was  sent  with 
Temple  to  rake  up  and  bum  the  straw  ?"  We  think  that  the 
objection  to  this  question  was  well  taken.  There  was  noth- 
ing in  the  question  to  identify  the  assumed  statement  in  the 
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deposition  of  the  understanding  of  the  witness,  with  the 
occasion  in  which  he  testified  he  heard  the  direction  given  to 
Temple  by  the  defendant.  Nor  was  it  proposed  to  follow 
up  this  question  by  showing  that  in  the  supposed  answer  in 
the  deposition  the  witness  was  testifying  as  to  the  directions 
given  to  Temple  in  his  hearing.  For  anything  that  appeared 
iQthe  statement  of  the  matter  in  the  deposition,  the  sup- 
posed understanding  of  the  witness  may  have  been  the  result 
of  a  conversation  with  the  defendant,  or  Temple,  or  some 
other  party,  at  another  time. 

The  remaining  reason  assigned  for  a  new  trial  is,  that  no 
evidence  was  given  that  the  plaintiff  was  a  corporation.  The 
argument  is  that  it  was  necessary  to  aver  this  fact  in  the 
complaint,  and  that  every  fact  stated  in  the  complaint  was 
put  in  issue  by  the  general  denial,  and  therefore  there  was 
a  failure  of  proof.  But  the  rule  in  this  State  is,  that  the 
general  denial  admits  the  character  in  which  the  plaintiff 
sues,  and  that  the  question  of  a  plaintiff's  corporate  capacity 
must  be  raised  by  an  answer  of  nul  del  corporation,  lluh^ 
hard  V.  Chappel^  14  Ind.  601 ;  Heaston  v.  The  Cincinnati^ 
etc,,  R,  R.  Go.y  16  Ind.  275  ;  Cicero  Hygiene  Draining  Co. 
V.  Craighead y  28  Ind.  274  ;  Tlie  Indianapolis  Furnace  and 
Mining  Co.  v.  Herkimer,  46  Ind.  142  ;  Tlie  Guaga  Iron  Co. 
"f^  Dawson,  4  Blackf.  202  ;  Harris  v.  The  Muskingum,  etc. ^ 
Co.,  4:  Blackf.  267;  Wiles  v.  The  Trustees,  etc.,  63  Ind. 
206.  It  was  not  necessary  to  allege  the  corporate  existence 
of  the  corporation  in  the  complaint.  Emery  v.  The  Evans- 
wHe,  etc.,  R.  R.  Co.,  13  Ind.  143 ;  Jones  v.  The  Cincinnati 
Type  Foundry  Co.,  14  Ind.  89  ;  Stein  v.  The  Indianapolis, 
etc., Association,  18  Ind.  237.  InHarris  v.  TheMuskingum, 
e<c.,  Co.,  supra,  it  was  said :  **The  name  itself  implies  that 
the  plaintiffs  are  a  corporation.  *  *  If  the  plaintiffs  were 
not  authorized  to  sue  by  the  name  which  they  have  assumed, 
the  defendant  could  have  denied  their  existence  by  a  special 
plea."  See,  also,  Mackenzie  v.  TTie  Board,etc.,  72 Ind.  189, 
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The  appellant  argues  that  the  rule  announced  in  our  deci- 
sions applies  only  to  cases  where  the  pavty  sued  has  recog- 
nized the  existence  of  the  corporation ;  but  the  rule  is  not 
thus  limited.  Indeed,  a  party  who  has  contracted  with  a 
corporation,  as  such,  is  estopped  to  deny  the  existence  of 
the  corporation  at  the  date  of  the  contract,  by  any  form  of 
answer. 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
affirmed,  at  the  costs  of  appellant. 


♦•» 


No.  8307. 

Allbt  v.  The  State,  ex  rel.  Blenzinger. 

Bastardy. — THal.-^urif.-'Appearance.'-'AUomey. — ^The  trial  of  a  bas- 
tardy proceeding  is  governed  by  the  rules  regulating  the  trial  of  ordi- 
nary civil  actions,  and  must  be  by  jury,  if  a  jury  be  properly  demanded 
by  either  party.  Although  present  by  attorney  only,  a  defendant  may 
demand  and  have  such  trial,  cross-examine  witnesses,  and  introduce 
witnesses  for  his  defence. 

SAME.-^Practiee.-'New  DriaL— Statute  Construed.— In  such  case,  hearing 
testimony  of  the  relatrix,  while  considering  a  motion  of  defendant's 
attorney  to  postpone  the  trial,  was  "irregularity, "and  refusing  to  call 
a  jury,  when  properly  demanded  by  him,  was  "error  of  law,"  within 
the  meaning  of  section  352, 2  B.  S.  1876,  p.  178,  concerning  new  trials. 

SAMK.—Becord.— Recitals  of  Order  Book  and  BUI  of  Exceptions, —U  the 
recitals  of  the  order  book  and  the  recitals  of  the  biU  of  exceptions  differ, 
the  latter  must  be  accepted  as  authentic. 

From  the  Franklin  Circuit  Court. 

F.  M.  Alexander  and  F.  Be^^ry^  for  appellant. 
B.  Burke y  Prosecuting  Attorney,  for  appellee. 
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NiBLACK,  J. — Mary  T.  Bleiizinger,  the  relatrix  iii  this 
action,  filed  an  affidavit  before  a  justice  of  the  peace,  stat- 
ing that  she  had  been  delivered  of  a  bastard  child,  and  charg* 
ing  that  the  appellant,  Lyman  S.  Alley,  was  the  father  of 
said  child.  Upon  a  hearing  the  justice  adjudged  the  appel- 
lant to  be  the  father  of  the  child,  and  recognized  him  to 
appear  in  the  circuit  court  and  further  answer  the  complaint 
of  the  relatrix.  In  the  circuit  court  the  cause  was  tried  by 
the  court.  There  was  a  finding  that  the  appellant  was  the 
father  of  the  relatrix's  child,  and,  over  a  motion  for  a  new 
trial,  it  was  adjudged  that  the  relatrix  should  recover  of  the 
appellant  the  sum  of  seven  hundred  dollars,  in  specified  in- 
stalments, with  costs  of  suit,  and  that  he  should  stand  com- 
mitted until  such  judgment  should  be  replevied. 

Error  is  assigned  upon  the  overruling  of  the  appellant's 
motion  for  a  new  trial. 

The  clerk's  statement  of  certain  proceedings  at  the  trial, 
entered  in  the  order  book,  is  somewhat  different  from  the 
account  given  of  those  proceedings  in  the  bill  of  exceptions. 
In  such  a  case,  the  recitals  in  the  bill  of  exceptions  must  be 
accepted  as  the  authentic  account  of  what  occurred  at  the 
trial.  The  State  v.  Flemons,  6  Ind.  279 ;  Carmichael  v. 
ShkU  21  Ind.  66  ;  WalU  v.  The  Anderson,  etc.,  B.  R.  Co., 
60  Ind.  56. 

The  bill  of  exceptions  states  that  the  appellant  was  absent 
at  the  time  the  cause  was  called  for  trial,  but  was  represented 
by  an  attorney,  who  was  present  in  court ;  that  his  attorney 
thereupon  moved  for  a  postponement  of  the  cause  until  the 
following  day,  to  enable  the  appellant  to  obtain  the  testi- 
mony of  certain  witnesses  for  his  defence ;  that  the  appel- 
lant's attorney  proceeded  to  make  a  statement  of  the  reasons 
upon  which  he  based  his  motion  for  a  postponement  of  the 
cause ;  that,  while  he  was  making  such  statement,  counsel 
for  the  appellee  caused  the  relatrix  to  be  sworn  to  testify  as 
a  witness  upon  the  trial  of  the  cause,  and  proceeded  with 


96      SUPREME  COURT  OF  INDIANA, 


Alley  V.  The  State,  ex  rel,  Blenzinger. 


her  examination  as  a  witness  therein  ;  that,  by  the  time  the 
appellant's  attorney  had  concluded  his  statement,  and  the 
court  had  made  a  ruling  thereon,  considerable  progress  had 
been  made  with  the  examination  of  the  relatrix  as  a  witness ; 
that,  immediately  after  the  conclusion  of  his  statement,  and 
the  ruling  of  the  court  thereon,  the  appellant's  attorney  de- 
manded that  a  jury  be  called  to  try  the  cause,  but  the  court 
overruled  his  demaud,  and  proceeded  with  the  trial  without 
a  jury. 

The  proceedings,  set  forth  as  above,  were  assigned  as 
causes  for  a  new  trial. 

The  trial  of  a  bastardy  cause  is  governed  by  the  rules  reg- 
ulating the  trial  of  ordinary  civil  actions.  The  State  v* 
Brown,  44  Ind.  329 ;  Hawley  v.  The  State,  69  Ind.  98. 
Hence,  it  follows  that  such  a  cause  must  be  tried  by  a  jury, 
if  a  jury  be  properly  demanded  by  either  party.  It  also 
follows  that,  in  a  prosecution  for  bastardy,  the  defendant » 
though  not  personally  present,  may  appear  by  attorney, 
have  a  trial  bv  a  iurv,  cross-examine  witnesses,  and  intro- 
duce  witnesses  for  the  defence.  Stone  v.  The  State,  33 
Ind.  538. 

The  examination  of  the  relatrix  as  a  witness,  while  the 
court  was  considering  the  propriety  of  postponing  the  trial, 
was  a  palpable  * 'irregularity  in  the  proceedings  of  the  court,'* 
within  the  meaning  of  the  statute  concerning  new  trials, 
and  the  refusal  of  the  court  to  call  a  jury  to  try  the  cause, 
was,  under  all  the  circumstances  attending  it,  an  error  of 
law,  of  which  the  appellant  had  good  reason  to  complain.  2 
R.  S.  1876,  p.  178,  sec.  352. 

The  judgment  is  reversed,  at  the  costs  of  the  relatrix,  and 
the  cause  remanded  for  a  new  trial. 


MAT  TERM,  1881.  97 

Abshire  v.  Williams  et  al. 
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Abshire  v.  Williams  et  al. 

Eytdehcr,— Witness. — Decedents^  Estates. — Mortgage. — Heirs  of  Intestate 
Mortgagor,— Receipts  for  Payments. — On  trial  of  an  action  against  the 
heirs  of  an  intestate,  to  foreclose  a  mortgage  given  by  him  in  his  life- 
time to  secure  a  note,  it  appearing  from  the  evidence  diat  the  note  was 
lost,  and  that  the  endorsements  of  payments  on  the  mortgage  were 
made  by  the  mortgagor,  and  a  receipt>  ''I,  C.  B.  A.,  acknowledge  the  re- 
ceipt of  $350,  this  January  the  11th,  1866,''  signed  by  him,  having  been 
admitted  in  evidence,  the  mortgagee  was  not  competent,  under  section 
2, 2  R.  S.  1876,  p.  133,  to  testify  that  it  was  given  for  two  payments,  one 
December  26th,  1865,  for  $50,  and  the  other  January  6th,  1866,  for  $300, 
endorsed  od  the  mortgage  by  the  intestate,  and  given  tn  evidence  by 
the  plaintiff. 

Same.— In  such  case,  evidence  as  to  a  note  of  the  decedent  for  $170,  mad^ 
to  the  plaintiff,  and  filed  as  a  claim  against  the  mortgagor's  estate,  did 
not  tend  to  prove  the  disputed  payments,  and  was  rightly  excluded. 

8AXE.—Wdght  of  Evidence. — Supreme  Cotirt.— The  Supreme  Court  will 
not  disturb  a  verdict  on  the  weight  or  conflict  of  evidence. 

Same.— O&jecttons  to  Evidence. — Practice. — Presumption. — Wherp  evidence 
is  admitted  over  objection,  the  grounds  of  the  objection  must  be  made  to 
appear  to  render  it  available ;  but,  where  evidence  has  been  excluded, 
Uie  ground  is  immaterial,  and  the  action  of  the  trial  court  is  presumed 
to  have  been  right,  the  contraiy  not  appearing. 

From  the  Madison  Circuit  Court. 

C.  L.  Henry,  E.  P.  Schlater,  A.  B.  Toung  and  W.  8. 
Bivetiy  for  appellant. 
(?.  D.  Thompson,  M.  A.  Chipman  and  H.  C.  Ryan^  for 

appellees. 

Morris,  C. — This  action  was  brought  by  the  appellant  to 
foreclose  a  mortgage  executed  to  him  by  James  Williams  in 
Ws  lifetime,  on  eighty  acres  of  land,  situate  in  Madison 
county,  Indiana,  to  secure  the  payment  of  a  note  given  by 
Williams  to  the  appellant  for  $838.00,  dated  May  20th „ 
1863,  and  payable,  with  interest,  eight  years  from  date. 

It  is  stated  in  the  complaint  that  James  Williams,  in  his 
lifetime,  made  payments  on  the  debt  secured  by  the  mort- 
gage, as  follows:  $230,  on  October  the  11th,  1864;   $50, 

Vol.  76.-7 


98      SUPREME  COURT  OF  INDIANA, 

Abshire  v.  Williams  et  tU, 

on  the  26th  day  of  December,  1865  ;  $300,  on  the  6th  day 
of  January,  1866  ;  $35,  on  the  28th  day  of  December,  1867  ; 
$50,  on  August  31st,  1870.  That  on  March  the  28th,  1866, 
the  appellant  released  forty  acres  of  the  land  from  the 
mortgage,  and  that  on  the  7th  day  of  November,  1877,  he 
released  his  Uen  on  ten  acres  of  the  mortgaged  premises. 
It  is  further  stated  that  James  Williams,  the  mortgagor, 
died  intestate  in  the  year  1877,  leaving  the  appellees  as 
his  heirs. 

The  administrator  of  the  estate  of  James  Williams  was 
made  a  party,  but  the  suit  was  subsequently  dismissed  as 
to  him. 

The  appellees  appeared  and  answered  the  complaint  in  two 
paragraphs :  First,  the  general  denial ;  second,  payment. 
The  appellant  replied  in  denial  of  the  second  paragraph  of 
the  answer. 

The  cause  was  submitted  for  trial  to  a  jury,  who  returned 
a  verdict  in  favor  of  the  appellees.'  The  appellant  moved 
for  a  new  trial.  The  motion  was  overruled  and  judgment 
rendered  upon  the  verdict.  The  overruling  of  the  motion 
for  a  new  trial  is  the  only  error  assigned.  The  evidence  is 
properly  in  the  record  by  bill  of  exceptions. 

The  appellant  put  in  evidence  the  mortgage  with  the  pay- 
ments endorsed  thereon.  He  proved  the  loss  of  the  note 
sued  on  and  its  contents,  the  death  of  the  mortgagor,  and 
that  the  appellees  are  his  heirs  ;  that  the  mortgage  had  been 
properly  recorded.  He  also  proved,  that  on  the  8th  of 
December,  1877,  he  had  released  his  mortgage  lien  on  ten 
acres  of  the  land  embraced  in  the  mortgage.  Having  proven 
the  book  in  which  certain  entries  were  made  to  be  the  mort- 
gage record  of  Madison  county,  the  appellant  read  therefrom 
the  following  entries,  having  first  read  the  record  of  the 
mortgage  in  suit : 

^^I,  C.  B.  Abshire,  acknowledge  the  payment  of  $350, 
from  James  Williams,  and  hereby  release  forty  acres  of  the 
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northeast  quarter  of  the  northeast  quarter  of  section  eight, 
township  eighteen  north,  of  rvnge  seven  east. 

his 

**C.  B.  X  Abshike. 
"Samuel  Beal,  C.  B.  Boon,  witnesses/'     ™"*^ 

**State  of  Indiana,  Blackford  County. 

"Before  me,  C.  B.  Boon,  a  notary  public  in  and  for  said 
county,  C.  B.  Abshire  acknowledged  the  execution  of  the 
ftbove  release  of  mortgage,  March  28th,  1866. 

"[Seal.]  C.  B.  Boon,  Notary  Public. 

"Recorded  June  5th,  1866." 

**OcTOBEB  14th,  1877. 

"State  of  Indiana,  Wells  County. 

"To  the  recorder  of  Madison  county,  Esq. :  You  will 
please  examine  your  records  and  release  ten  acres  of  a  mort- 
gage I  hold  against  James  Williams' land,  as  follows:  On 
the  east  line  of  the  southeast  quarter  of  section  five,  town- 
ship eighteen  north,  of  range  eight  east,  and  by  reading 
you  will  oblige  me.    Yours  truly,  C.  B.  Abshise. 

"Attest:   Witnesses,  George  Burges,  Y.  J.  Puckett,  Isaac 

Roberts.** 
"State  of  Indiana,  Wells  county,  ss. : 

"Before  me,  Jas.  R.  Bennett,  recorder  in  and  for  said 
county,  this  7th  day  of  November,  1877,  C.  B.  Abshire 
acknowledcred  the  execution  of  the  within  and  foregoing 
release  of  mortgage  to  be  his  voluntary  act  and  deed.  Wit- 
ness my  hand  and  official  seal.  James  R.  Bennett, 

"[Seal.]  R.  W.  C." 

"Received  for  record  this  8th  day  of  December,  1877,  at 
2  o'clock  p.  M.  Jacob  Hubbard, 

**Recorderof  Madison  Co." 

It  was  also  shown  that  the  endorsements  of  payments  on 
the  mortgage  were  in  the  handwriting  of  Williams.  The 
appellant  then  rested. 

The  appellees  called  as  a  witness  Henry  Keller,  who  testi- 
fied that  on  the  23d  day  of  May,  1873,  he  saw  the  mortgagor 
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pay  the  appellant  $60,  which  he  understood  was  to  be  applied 
in  payment  of  the  mortgage  sued  on. 

The  appellees  then  read  in  evidence  a  receipt  executed  by 
the  appellant,  as  follows  : 

"I,  C.  B.  Abshire,  acknowledge  the  receipt  of  $350,  this 
January  the  11th,  1866.  Wells  county,  Indiana.  To  the 
recorder  of  the  county  of  Madison :  Sir — You  will  please 
to  look  on  your  records  and  give  James  Williams  a  credit  oa 
a  mortgage  for  three  hundred  and  fifty  dollars,  that  I  hold 
on  his  land,  and  then  take  off  the  numbers  of  the  following 
land  of  said  mortgage,  as  follows :  The  northeast  quarter 
of  the  northeast  quarter  of  section  eight  east,  township 
eighteen.  [Signed,]         C.  B.  Abshibe.** 

The  appellant  proved  in  rebuttal,  that  the  body  of  the 
receipt  read  in  evidence  by  the  appellees  was  in  the  hand- 
writing of  the  mortgagor,  James  Williams.  He  also  put  in 
evidence  a  note,  dated  June  9th,  1877,  executed  by  said 
James  Williams  in  his  lifetime  to  the  appellant,  payable  at 
one  day,  with  ten  per  cent,  interest,  for  $170.  He  also 
offered  to  read  in  evidence  an  entry  in  the  appearance  docket 
of  the  Madison  Circuit  Court,  showing  that  the  above  note 
for  $170  had  been  filed  in  said  court  against  the  estate  of 
James  Williams,  on  the  29th  day  of  January,  1879,  but  that 
the  court,  upon  the  objection  of  the  appellees,  refused  to 
allow  it  to  be  read  in  evidence.  He  also  put  in  evidence  a 
letter  written  by  James  Williams  and  addressed  to  him, 
dated  November  17th,  1877,  in  which  Williams  requested 
the  appellant  to  go  before  an  oflicer,  *<and,''  in  the  language 
of  the  letter,  *'be  qualified  to  that  order  and  make  it  legal, 
and  send  it  to  us  as  soon  as  possible,  so  that  we  can  make 
our  arrangements ;  then  I  will  make  mine  and  your  arrange- 
ments all  rio:ht." 

The  appellant  then  offered  himself  as  a  witness,  and  pro- 
posed to  testify  that  the  receipt  for  $350,  put  in  evidence 
by  the  appellees,  was  given  for  the  two  payments  endorsed 
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on  the  mortgage — one  on  the  26th  of  December,  1865,  for 
|50,  the  other  endorsed  January  6th,  1866,  for  $300 — but 
the  court  held,  upon  objection  by  the  appellees,  that  the 
appellant  was  not  competent  to  testify  to  such  facts. 

The  appellant  then  called  Joshua  J.  Williams,  son  of  the 
deceased  mortgagor,  as  a  witness,  who  testified  that  his 
father  died  in  June,  1878 ;  that  he  heard  his  father  say, 
about  two  years  before  his  death,  that  there  was  something 
due  on  the  mortgage — about  $100  or  $150 — he  did  not  know 
just  how  much.  He  said  he  owed  the  appellant  that  much« 
and  that  he  inferred  that  he  owed  it  on  the  mortgage.  This 
was  all  the  evidence. 

The  contest  between  the  parties  relates  to  the  receipt  of 
the  nth  of  January,  1866,  for  $350,  and  the  payment  of 
$60,  testified  to  by  Henry  Keller,  as  having  been  made  on 
the  23d  day  of  May,  1873.  The  appelhant  contends  that 
there  is  no  evidence  in  the  record  that  Williams  paid  him 
$350  on  the  11th  day  of  January,  1866.  And  this  is  the 
real  question,  for  if  there  is  any  testimony  tending  to  prove 
that  such  payment  was  made,  the  verdict  can  not  be  dis- 
turbed on  the  ground  that  it  is  not  supported  by  suflScient 
evidence.  For  it  is  admitted  that  this  sum,  together  with 
the  endorsements  on  the  mortgage,  exceeds  by  more  than  a 
hundred  dollars  the  amount  for  which  the  mortgage  was 
given,  together  with  the  interest  accrued  thereon. 

The  receipt  states,  that  *'I,  C.  B.  Abshire,  acknowledge 
the  receipt  of  $350,  this  January  the  11th,  1866."  It  is 
signed  by  the  appellant.  It  can  not  be  pretended  that  this 
written  statement  of  the  appellant  does  not  tend  to  prove 
the  receipt  of  the  sum  named,  at  the  time  stated.  It  does 
tend  strongly  to  prove  that  the  appellant  did,  on  the  day 
named,  receive  of  the  mortgagor  the  sum  of  $350,  and  it 
would,  in  the  absence  of  opposing  testimony,  justify  a  jury 
in  finding  that  the  appellant  had  received  of  James  Williams, 
on  the  day  named,  that  sum.     The  appellant  contends  that 
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the  conduct  of  Williams,  his  admissions,  and  all  the  circmn* 
stances  and  testimony  in  the  case  show,  if  not  conclusively, 
yet  by  a  strong  and  decided  preponderance,  that  this  receipt 
was  given,  not  for  $350,  paid  on  the  11th  of  January,  1866, 
but  for  two  sums,  amounting  to  $350,  paid  on  the  26th  of 
December,  1865,  and  on  the  6th  of  January,  1866.  This 
may  be — ^the  weight  of  the  evidence,  we  think,  supports  this 
conclusion — ^but,  granting  it,  the  finding  of  the  jury  can  not, 
for  that  reason,  be  disturbed.  This  court  can  not  weigh 
and  balance  the  evidence  for  the  purpose  of  determining  the 
correctness  of  a  verdict.  The  rule  upon  this  subject,  as 
now  held  by  this  court,  is  thus  clearly  stated  by  Howk,  J., 
in  the  case  of  The  Fort  Wayne,  etc.  ,Ii.Ii.Co.\.  Husselman, 
65  Ind.  73  :  "For,  how  can  this  court  or  its  judges  possibly 
know,  that  the  evidence  in  support  of  the  verdict  or  finding 
has  been  *  clearly  and  overwhelmingly,  or  conclusively  contra- 
dicted?' To  arrive  at  such  a  conclusion,  must  we  not  weigh 
the  evidence?  If  so,  how  can  we,  as  an  appellate  court,  by 
merely  reading  the  written  evidence,  without  any  personal 
knowledge  of  the  intelligence  or  character  of  the  witnesses, 
or  any  of  those  living  indicia  before  us  by  which  men  ordi- 
narily judge  of  the  truthfulness  and  credibility  of  evidence, 
determine  that  the  evidence  in  support  of  the  verdict  or 
finding  has  been  *  clearly  and  overwhelmingly,  or  conclu- 
sively contradicted?'  We  know  of  no  rule  or  measure  by 
which  an  appellate  court  can  be  safely  guided,  where  it  un- 
deitakes  to  determine  such  a  question."  Jordan  v.  D^Hieur, 
71  Ind.  199. 

In  the  case  before  us,  as  in  the  case  referred  to,  the  ques- 
tion is,  *'Was  there  any  legal  evidence  introduced  on  the 
trial  of  the  cause  which  tended  to  sustain  the  verdict  of  the 
jury?"  We  think  that  such  testimony  was  introduced  on 
the  trial,  and  that,  for  that  reason,  the  verdict  should  not 
be  disturbed  for  the  want  of  suflELcient  testimony  to  support 
it.    We  think  the  court  did  not  err  in  refusing  to  allow  the 
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appellant  to  prove  that  the  notiB  of  James  Williams,  for 
$170,  had  been  filed  in  the  Madison  Circuit  Court,  as  a 
claim  as:ainst  the  estate  of  Williams.  The  fact  would  not 
have  tended,  in  the  least,  to  disprove  the  disputed  pay- 
ments. It  was  rightly  excluded.  Nor  do  we  think  the  court 
erred  in  holding  that  the  appellant  was  incompetent  to  tes- 
tify, as  a  witness  in  the  cause,  to  matters  occurring  prior  to 
the  death  of  James  Williams.  The  suit  is  against  the  heirs 
of  James  Williams.  It  is  founded  upon  a  contract  made 
with  the  ancestor,  and  its  object  is  to  affect  his  real  estate. 
It  falls  within  the  last  clause  of  section  2  of  the  act  approved 
March  11th,  1867,  defining  who  shall  be  competent  witnesses. 
Thompson  v.  Mills,  39  Ind.  528. 

It  is  said,  however,  that  the  form  of  the  objection  was 
not  sufficient  to  justify  the  ruling  of  the  court.  The  ground 
of  the  objection  is  quite  immaterial.  As  the  court  excluded 
the  evidence,  it  is  not  necessary  that  the  ground  of  the  ob- 
jection should  appear  at  all.  The  presumption  will  be  in 
favor  of  the  action  of  the  court,  and,  if  it  does  not  appear 
by  the  record  to  have  been  wrong,  it  will  be  presumed  to 
have  been  right.  Where  testimony  is  admitted  over  the 
objection  of  a  party,  the  ground  of  the  objection  must  ap- 
pear in  order  to  render  it  available  to  the  party  objecting. 
There  is  no  available  error  in  the  record.  The  judgment 
should  be  affirmed. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  pt  the  appellant. 
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Practice. — Supenof  Court.  — Assignment  of  Error, — Specifications. — New 
Trial. — ^Alleged  causes  for  a  new  trial  can  uot  be  made  tiie  basis  of 
indepeudenl  specifications  of  en*or  in  an  assignment  at  general  term  of 
a  superior  court.  A  specification  of  error  in  overruling  the  motion  for 
a  new  trial  presents  the  errors  involved  in  that  ruling. 

Same. — Surprise. —  Trial. — Advancing  Cause. — Postponement. — If  surprised 
by  the  action  of  the  court  in  advancing  a  cause  .and  if  not  ready  for  trial, 
a  paity  must  make  a  showing  of  the  facts  and  move  for  a  postpone- 
ment; but,  unless  injured,  he  can  not  complain  of  the  action  as  error. 

Same. — Contradictory  Statements. — Affidavits. — Witness. — Diligence. — ^Affi- 
davits showing  the  previous  contradictory  testimony  of  witnesses  do 
not  mal^e  a  good  cause  of  surprise,  where,  by  reasonable  diligence,  the 
affiants  could  have  been  introduced  as  witnesses  on  the  trial  as  well  as 
on  a  new  trial. 

Attorney.— ArflfMweni  to  Jury.— The  refusal  to  allow  a  paity's  attorney 
to  address  the  jury  is  proper  unless  affirmatively  shown  to  be  error. 

Exemption.— Pari/icrsAip  Property.— Partnership  property,  or  An  interest 
therein,  can  not  be  claimed  by  one  partner  as  exempt  from  sale  on  exe- 
cution for  a  partnership  debt. 

Same.— Con/licio/JFm'dence.— Whether  the  ownership  be  partnership  or 
individual  is  a  question  of  fact  to  be  submitted  to  the  jury;  and  in  a 
conflict  of  evidence,  proof  of  admissions  of  the  claimant  that  the  prop- 
erty in  controversy  was  partnership  property,  is  broad  enough  to  in- 
clude all  the  property  and  support  a  verdict  accordingly. 

Practice.— PersonaZ  Property. —  Evidence.— General  Issue.— Under  the 
general  issue  in  an  action  to  recover  pei*sonal  property,  evidence  rele- 
vant to  the  right  of  possession  of  plaintiff  or  defendant,  or  even  of  a 
stranger,  is  admissible. 

Saue.— Loss  of  Time.— Damages.— A  claimant  of  personal  property,  fail- 
ing on  the  main  issue,  can  not  complain  that  he  was  not  allowed  to  give 
evidence  of  loss  of  time  and  its  value,  and  other  elements  of  damages. 

From  the  Marion  Superior  Court. 

M.  A.  SmitJi,  for  appellant.  * 

J.  H.  Parnielee  and  L.  L.  Norton^  for  appellees. 

Woods,  J — Action  by  the  appellant,  against  the  appel- 
lees, to  recover  the  possession  of  personal  property.  An- 
swer in  general  denial ;  jury  trial ;  verdict  and  judgment  for 
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the  appellees  ;  appeal  to  the  general  term,  where  the  judg- 
ment of  the  special  term  was  affirmed. 

Eight  errors  were  assigned  at  the  general  term,  but  the 
last  only  was  well  assigned,  namely,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  The  other  assign- 
ments were  based  upon  matters  which  were  proper  to  be 
alleged  as  causes  for  a  new  trial,  and,  if  embraced  in  the 
motion  therefor,  must  be  considered  under  the  assignment 
made  upon  the  overruling  of  that  motion,  but,  as  has  been 
repeatedly  decided,  can  not  be  the  basis  of  separate  and  in- 
dependent assignments.  So  many  of  the  alleged  causes  for 
a  Dew  trial  as  are  supported  by  the  record,  and  have  been 
discussed  in  the  brief  of  appellant's  counsel,  will  be  consid- 
ered and  decided. 

The  property  in  controversy  had  been  seized  by  the  ap- 
pellee Harris,  a  constable,  by  virtue  of  an  execution  issued 
upon  a  joint  judgment  against  the  appellant  and  one  Potts. 
The  appellant  claimed  the  property  as  his  own,  and  as  ex- 
empt from  sale  on  execution,  under  the  exemption  law. 
The  court  instructed  the  jury,  in  effect,  that  the  lien  of  the 
writ  attached  to  the  goods  when  it  came  to  the  constable's 
hands,  and  that,  if  at  that  time  the  property  was  partner- 
ship property,  and  was  subsequently  made  the  property  of 
the  plaintiff,  by  Potts  releasing  his  interest  to  the  plaintiff, 
this  would  not  defeat  the  lien  of  the  writ,  and  the  appellant 
Would  not  be  entitled  to  claim  it  as  exempt.  '  This  presents 
the  main  question  which  counsel  have  discussed  ;  that  is  to 
say,  whether  partnership  property,  or  an  interest  therein, 
can  be  claimed  as  exempt  from  execution  by  the  individual 
member  of  the  firm.  The  question  has  been  already  decided 
in  the  negative  by  this  court.  Love  v.  Blair^  72  Ind.  281. 
Whether  the  exemption  could  be  claimed,  depended  on  the 
ownership  at  the  time  the  writ  issued  and  became  a  lien, 
and  so  the  issue  was  distinctly  submitted  to  the  jury.  There 
was  no  error  in  the  instruction  in  this  respect. 
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It  is  asserted  that  the  evidence  shows,  without  dispute, 
that  two  items  of  the  property,  a  buggy  and  harness,  both 
worth  twenty-five  dollars,  had  never  been  owned  in  partner- 
ship, but  was  the  individual  property  of  the  appellant.  Sev- 
eral witnesses  testified  to  statements,  or  admissions,  of  the 
appellant,  that  the  property  in  controversy  was  partnership 
property.  This  is  broad  enough  to  include  all  the  property, 
and,  according  to  the  familiar  rule,  is  sufficient  to  support 
the  verdict  in  this  court,  though  the  preponderance  of  the 
evidence  should  seem  to  be  the  other  way. 

It  is  claimed  that  the  witnesses  who  testified  to  these  dec- 
larations of  the  appellant  had  testified,  on  another  trial, 
that  the  appellant  had  not  made  any  such  declarations,  and 
that,  on  account  of  the  appellant's  surprise  at  the  change  in 
their  testimony,  he  should  be  allowed  a  new  trial.  A  num- 
ber of  affidavits  were  filed,  showing  the  previous  testimony 
of  the  witnesses,  but  no  reason  is  shown  why  the  individuals 
who  made  these  affidavits,  were  not  called  as  witnesses  on 
the  trial  had.  A  case  of  surprise,  within  the  meaning  of 
the  law,  is  not  shown.  For  all  that  appears,  the  appellantt 
by  the  exercise  of  reasonable  diligence,  might  have  met  the 
emergency  caused  by  the  unexpected  testimony  on  the  trial 
had,  as  well  as  upon  a  new  trial.  Having  voluntarily  taken 
the  chances  of  a  favorable  verdict,  he  can  not,  on  the  show- 
ing made,  escape  the  adverse  result. 

The  court  refused  to  permit  the  appellant's  attorney  who 
conducted  or  aided  in  the  conduct  of  the  trial,  to  argue  the 
case  to  the  jury;  but  the  reason  for  the  court's  action  is  not 
shown,  and  it  does  not  appear  that  any  exception  was  taken. 
The  attorney  may  have  so  conducted  himself  as  to  justify 
his  exclusion  from  the  case.  The  presumption  is  in  favor 
of  the  action  of  the  court  until  error  is  affirmatively  shown. 

The  court  permitted  the  constable  to  tell  how  he  came 
into  possession  of  the  goods,  that  is  to  say,  that  he  levied 
and  took  possession  under  the  writ.    It  is  objected  that  this 
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evidence  was  not  admissible  under  the  general  denial.  There 
is  nothing  in  the  objection.  In  such  a  case,  the  general  issue 
admits  any  evidence  relevant  to  the  right  of  possession  as- 
serted bv  the  plaintiff,  including,  of  course,  evidence  of  a 
right  of  possession  in  the  defendant,  or  even  in  a  stranger. 

The  appellant  offered  evidence,  which  the  court  excluded, 
of  his  loss  of  time,  the  value  thereof,  and  other  elements  of 
damages ;  but  whether  this  ruling  was  right  or  wrong  we 
need  not  decide.  The  main  issue  having  been  found  against 
the  appellant,  he  was  not  entitled  to  any  damages.  If  not 
entitled  to  recover  the  property  itself,  he  can  not  have  dam- 
ages for  its  detention. 

The  appellant  complains  of  the  action  of  the  court  in  ad* 
yanoing  the  case  upon  the  docket ;  but  it  is  not  shown  that 
any  harm  or  inconvenience  to  the  appellant  resulted.  If 
taken  by  surprise,  and  not  ready  for  the  trial  at  the  time 
fixed,  he  should  have  made  a  showing  of  the  facts,  and 
moved  for  a  postponement. 

There  are  no  other  points  made  which  are  not  covered  in 
principle  by  what  we  have  said  already.  There  is  no  avail- 
able error  in  the  record. 

Judgment  affirmed,  with  costs. 


♦•» 
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Ulrich  v.  Hervey. 

Bill  op  'Rxckptioths.-— Practice, —  Supreme  Court.— Where  the  record 
entries  do  not  show  the  grounds  of  objections  to  the  rulings  upon 
motions  for  a  change  of  venue  and  to  dismiss  an  appeal  from  a  justice, 
^ch  motions  not  being  in  the  bill  of  exceptions,  nor  ordered  by  the 
court  to  be  made  a  part  of  the  record,  and  the  grounds  of  objections 
not  appearing  in  the  record  on  appeal,  no  question  is  properly  presented 
on  such  rulings  for  the  decision  of  the  Supreme  Court. 
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From  the  Vigo  Circuit  Court. 

W.  Eggleston  and Reedj  for  appellant. 

Franklin,  C. — ^Appellant  sued  one  Donaldson,  before  a 
justice  of  the  peace,  connected  therewith  attachment  pro- 
ceedings, and  garnisheed  appellee.  Trial  and  judgment  for 
appellant.  Appeal  to  the  circuit  court,  t  Motion  to  change 
the  venue  from  the  judge,  and  also  a  motion  to  dismiss  the 
appeal,  overruled  and  excepted  to.  Trial  by  court,  and  find- 
ing and  judgment  for  appellee. 

The  errors  assigned  in  this  court  are  the  overruling  of  the 
motions  for  a  change  of  venue  and  for  a  dismissal  of  the 
appeal. 

The  record  does  not  show  that  any  special  bill  of  excep- 
tions, in  relation  to  either  of  these  rulings,  was  filed  at  the 
time  of  taking  the  exceptions,  or  at  any  other  time.  The 
general  bill  of  exceptions  does  not  embrace  these  motions 
and  rulings.  It  refers  to  them  by  page  and  line  in  other 
parts  of  the  record,  without  copying  them  and  making  them 
a  part  of  the  bill  of  exceptions.  The  moticms  and  rulings 
thereon  can  not  thus  be  made  a  part  of  the  record.  In  the 
case  of  Ooodwin  v.  Smithy  72  Ind.  113,  Elliott,  J.,  in  de- 
livering the  opinion  of  the  court,  says:  *' General  recitals 
can  not  supply  the  place  of  material  papers.  *  *  *  An 
exception  must  either  be  reduced  to  writing  at  the  time  it 
was  taken,  or  the  court,  at  the  time,  must  allow  a  specified 
time  for  reducing  it  to  writing."  And  section  343,  2  R.  S. 
1876,  p.  176,  is  referred  to  in  support  thereof.  The  same 
rule  is  applied  in  the  case  of  Bowen  v.  Pollard^  71  Ind.  177. 

Althousfh  these  motions  were  reduced  to  writing,  the  rec- 
ord  entries  of  them  did  not  show  the  grounds  of  the  objec- 
tions to  the  rulinsrs  ;  and  the  motions  not  beins:  in  the  bill 
of  exceptions,  nor  ordered  to  be  made  a  part  of  the  record 
by  the  court,  and  the  grounds  of  the  objections  to  the  rul- 
ings not  appearing  of  record,  there  is  no  question  properly 
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presented  by  this  record  for  the  court  to  decide.  Sec.  346, 
2  R.  S.  1876,  p.  177  ;  Wood  v.  Crane,  75  Ind.  207. 

The  judgment  below  ought  to  be  aflSrmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  the  same  is 
hereby,  in  all  things  affii*med,  at  appellant's  costs. 


i*«— •- 


No.  8278. 

Stephens  et  al.  v.  The  Huntington  and  Drovertown 
Building,  Loan  and  Savings  Association. 

Pbokissort  '^ote.— Action  for  Full  Amount.— Part  Payment  of  Amount  in 
Z)e/auW.— After  action  brought  upon  a  note  given  to  a  building  associa- 
tion, sucli  note  being  wholly  due  because  of  default  in  payment  of  in- 
terest, association  fines  and  dues,  no  payment  of  a  part  or  all  of  the 
amount  in  default,  in  the  absence  of  an  agreement,  would  have  the  ef- 
fect to  render  the  note  not  due. 

SAME.^Evidence,— Conflicting  Testimony  as  to  Terms  of  Agreement.— On 
trial  of  such  action,  the  testimony  of  the  parties  as  to  the  terms  of  such 
an  agreement  being  in  conflict,  the  Supreme  Court  can  not  say  that  the 
trial  court  erred  in  finding  that  they  had  not  been  complied  with. 

From  the  Huntington  Circuit  Court. 

B,  M.  Cobb  and  D.  C,  Anderson,  for  appellants. 
/.  M.  Hatfield,  for  appellee. 

Morris,  C. — ^This  action  was  brought  to  foreclose  a  mort- 
gage, given  by  the  appellants  to  the  appellee  to  secure  the 
payment  of  a  note  executed  by  Conrad  Stephens  to  the  ap- 
pellee.   The  note  is  as  follows : 
'*$450.00.  Huntington,  Ind.,  September  7,  1874. 

**For  value  received,  I  promise  to  pay  to  the  order  of 
Huntington  and  Drovertown  Building,  Loan  and  Savings 
Association,  of  Huntington  county,  Indiana,  four  hundred 
and  fifty  dollars,  eight  years  after  the  date  of  the  incorpora- 
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tion  of  said  association,  viz. :  May  the  5th,  1873,  or  when 
said  association  shall  be  declared  by  its  board  of  directors 
legally  ended ;  interest  at  the  rate  of  six  per  cent,  per  annum, 
payable  in  equal  weekly  instalments  on  Saturday  of  each 
week ;  and  I  further  promise  and  agree  that  should  the 
weekly  instalments  thereon  of  interest  as  aforesaid  remain 
due  and  unpaid  for  three  months,  or  should  my  stock  in  said 
association  be  forfeited  for  the  non-payment  of  the  weekly 
instalments  of  dues,  or  for  any  fines  or  assessments  thereon, 
or  for  the  non-payment  of  the  taxes,  ground  rents  or  fire 
insurance  premiums  on  the  property  mortgaged  to  said  asso- 
ciation to  secure  the  payment  of  this  note,  for  three  months 
after  the  same  becomes  due,  as  provided  by  the  constitution 
and  by-laws  of  the  association,  then,  and  in  either  case,  the 
whole  amount  of  principal  and  interest  of  this  note,  together 
with  all  unpaid  dues,  fines  and  assessments  on  the  shares  of 
stock  of  said  association  owned  by  me,  and  all  ground  rents, 
fire  insurance  premiums  and  taxes  paid  or  advanced  by  said 
association  on  said  mortgage,  shall  become  immediately  due 
and  collectible,  all  without  relief  from  valuation  or  appraise- 
ment laws ;  and  should  this  note  be  collected  by  suit,  the 
judgment .  shall  include  the  reasonable  fee  of  plaintiff's 
attorney.  Conrad  Stephens.'* 

It  was  averred  in  the  complaint  that  the  appellant  Conrad 
Stephens  had  neglected  and  failed  to  pay  to  the  appellee  the 
weekly  instalments  of  interest,  dues  and  fines  for  a  period 
of  more  than  three  months  ;  that  there  was  due  fifty  dollars 
of  interest  on  the  note,  fifty  dollars  of  fines,  and  seventy- 
five  dollars  of  dues ;  that,  by  such  default  in  payment,  said 
note  had  become  due,  etc, 

The  appellants  answered  the  complaint  by  a  denial.  They 
also  filed  an  answer  of  partial  payment,  to  which  the  appellee 
replied  by  denial. 

The  cause  was  submitted  to  the  court.  Finding  for  the 
appellee.     Motion  for  a  new  trial  overruled  and  judgment 
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for  the  appellee  for  $500,  and  a  decree  foreclosing  the 
mortgage. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error. 

We  think  the  testimony  in  the  case  sustains  the  finding 
of  the  court.     It  was  shown  that  interest  on  the  note  had 
been  delinquent  for  more  than  three  months-  prior  to  the 
commencement  of  the  suit.     This  is  not  denied,  but  it  is 
insisted  that  the  appellee,  through  its  attorney,  agreed,  after 
the  suit  was  commenced,  that  if  the  appellant  would  pay 
$35,  part  of  the  amount  for  which  he  was  in  default,  it 
would  dismiss  the  suit ;    that  he  did  pay  the  $35,  leaving 
less  than  three  months'  interest  on  the  note  due  and  unpaid 
at  the  commencement  of    the  suit.     But  the  attorney  of 
appellee  swears  that  such  was  not  the  agreement ;  that  the 
appellant  Conrad  was  to  pay  the  whole  amount  due  and  in 
default  at  the  commencement  of  the  suit ;  that  he  failed  to 
do  this,  and  hence  the  suit  was  not  dismissed.     By  the  de- 
fault to  pay  as  agreed  in  the  note,  the  sum  secured  by  it 
became  due.     No  subsequent  payment  of  a  part  or  all  of 
the  amount  in  default,  in  the  absence  of  an  agreement, 
would  have  the  effect  to  render  the  note  not  due.    The 
agreement  as  testified  to  by  Mr.  Hatfield,  the  appellee's 
attorney,  was  not  performed  by  the  appellants.     They  can 
not  require  the  appellee  to  observe  the  terms  of  an  agree- 
ment which  they  have  themselves  disregarded.     The  court 
below  seems  to  have  acted  upon  the  testimony  of  Mr.  Hat- 
field.   We  can  not  say  that  in  this  the  court  erred.     Th(» 
judgment  below  should  be  affirmed. 

Rbk  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the 
appellant. 
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144  400  Ceiminal  JjA.w,^Larceny. ^Indictment. —Description  of  Property.— In  an 
pTG^  1^2  indictment  for  larceny,  the  description  of  the  goods  charged  to  have 
\i66_668  '\}een  stolen  as  "ten  yards  of  brocade  silk,  of  the  value  of  thirty  dollars; 
fifteen  yards  of  bronze  colored  satin,  of  the  value  of  nineteen  dollars,'^ 
etc.,  all  of  the  value  of  a  specified  sum,  is  a  sufficient  description. 
Sahe.— Practice.— Juror.— Waiver  of  Irregularity.— During  the  progress  of 
a  trial  for  larceny,  the  prosecuting  attorney  instituted  proceedings  in 
attachment,  as  for  contempt,  against  one  of  the  jurors,  charging  him 
with  having  stated,  during  an  adjournment  of  the  court,  that  no  man 
could  identify  the  class  of  goods  sought  to  be  identified  in  the  case. 
The  court  thereupon  stopped  the  trial  and  had  the  juror  file  his  answer 
to  the  charge.  The  court,  after  examining  the  answer,  informed  the 
attorneys  for  the  defendant,  that  if  they  would  consent  he  would  dis- 
charge the  jury.  Whereupon  they  informed  the  court  ''that  they  were 
consenting  to  nothing, ^^  and  were  ready  to  proceed  with  the  trial.  The 
trial  thereupon  proceeded  and  resulted  in  a  conviction. 
Heldj  that  the  defendant,  having  refused  to  consent  to  the  discharge  of 
the  jury,  and  having  consented  to  go  on  with  the  trial,  thereby  waived 
any  objection  to  what  had  occurred. 
Same. — New  Trial. — Practice. — Becord. — ^No  error  is  shown  to  have  been 
committed  by  the  trial  court  in  refusing  to  permit  '^additional  causes 
for  a  new  trial,  supported  by  affidavits,''  to  be  filed  in  such  cause  after  a 
motion  for  a  new  trial  had  been  overruled,  where  the  record  on  appeal 
fails  to  show  what  the  additional  causes  were,  or  what  were  the  con- 
tents or  purport  of  the  affidavits,  or  why  these  causes  were  not  in  the 
original  motion. 

From  the  Cass  Circuit  Court. 

A.  jS.  Guthrie  and  D.  B.  Graham^  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  W.  W.  Thornton  and 
E.  S.  Daniels^  Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — The  appellant  was  indicted  in  the  court 
below  for  larceny,  and,  upon  trial,  was  convicted  and  sen- 
tenced to  two  years'  imprisonment  in  the  penal  department 
of  the  Indiana  Reformatory  Institution  for  Women  and  Girls^ 

The  following  errors  are  assigned : 

1st.  The  court  erred  in  overruling  the  appellant's  motion 
to  quash  the  indictment  herein. 
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2d.  The  court  erred  in  overruling  the  appellant's  motion* 
for  a  new  trial. 

3d.  The  court  erred  in  overruling  appellant's  motion  for 
leave  to  file  additional  causes  for  a  new  trial ,  and  affidavits 
in  support  thereof. 

4th.  The  court  erred  in  overruling  appellant's  motion  in 
arrest  of  judgment. 

The  first  and  last  of  these  assignments  may  be  considered 
t(^ther,  as  the  only  point  made  uuder  them  is,  that  the 
goods  alleged  to  have  been  stolen  are  not  sufficiently  described . 
The  following  is  the  description  of  the  goods :  "Ten  yards 
of  brocade  silk,  of  the  value  of  thirty  dollars ;  fifteen  yards 
of  bronze  colored  satin,  of  the  value  of  nineteen  dollars ; 
fifteen  yards  of  ojther  satin,  of  the  value  of  nineteen  dollars ; 
and  four  and  a  half  yards  of  brown  silk,  of  the  value  of 
four  dollars  and  fifty  cents ;  all  of  the  aggregate  value  of 
seventy-two  dollars  and  fifty  cents."  The  goods  charged  to 
have  been  stolen  we  think  were  sufficiently  described.  See 
cases  collected  in  Moore's  Crim.  Law,  pp.  893  and  894. 

We  proceed  to  consider  the  grounds  upon  which  a  new 
trial  was  asked. 

It  is  claimed  that  the  verdict  was  contrary  to  law  and  not 
sustained  by  the  evidence. 

We  do  not  see  that  it  was  in  any  respect  contrary  to  law, 
and  we  think  it  was  fairly  sustained  by  the  evidence.  The 
case  is  not  one  that  calls  for  the  interference  of  this  court 
upon  the  evidence. 

It  appears  by  a  bill  of  exceptions,  that  after  the  jury  try- 
ing the  cause  had  been  empanelled  and  sworn,  and  after 
some  progress  had  been  made  in  the  trial,  the  prosecuting 
attorney  instituted  proceedings  by  way  of  attachment  as  for 
contempt,  against  one  of  the  jurors,  charging  him  with 
having  had  a  conversation  with  certain  persons  named,  after 
the  cause  had  progressed  as  above  stated,  and  during  an 
Vol.  76.-8 
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adjournment  of  the  court,  in  which  he  expressed  his  belief 
that  no  man  could  identify  the  class  of  goods  sought  to  be 
identified  in  the  case.  The  court  thereupon  stopped  the 
trial,  and  had  the  juror  brought  in  to  answer  to  the  charge  of 
contempt.  The  juror  filed  his  answer  to  the  charge  of  con- 
tempt. *< Whereupon,"  the  bill  of  exceptions  proceeds, 
^*said  court,  after  examining  said  answer^  informed  the 
attorneys  for  defendant,  that  if  they  would  consent  to  it  he 
would  discharge  the  jury  then  trying  said  cause ;  whereupon 
said  attorneys  for  defendant  informed  said  court  that  they 
were  consenting  to  nothing,  and  were  ready  to  proceed  wiUi 
said  trial."     The  trial  thereupon  proceeded. 

In  all  this  there  is  nothing  of  which  the  appellant  can 
complain.  If  there  was  any  misconduct  on  the  part  of  the 
juror,  of  which  she  could  have  complained,  or  if  there  was 
any  irregularity  in  stopping  the  trial  to  investigate  the  chai^ 
of  contempt  against  the  juror,  the  appellant  had  the  oppor- 
tunity to  avail  herself  of  the  objection.  She  had  the  option 
of  having  the  jury  discharged,  but  she  would  not  consent  to 
that.  She,  by  her  counsel,  announced  that  she  was  ready 
to  go  on  with  the  trial.  This  meant,  of  course,  that  she 
was  ready  to  go  on  with  the  trial  before  that  jury.  This 
was  a  clear  waiver  of  any  objection  to  what  had  occurred* 
She  could  not,  after  having  thus  consented  to  go  on  with 
the  trial  before  that  jury,  knowing  what  had  occurred,  take 
her  chances  of  an  acquittal,  and  then,  on  being  convicted, 
raise  any  question  which  she  thus  waived.  If  she  could,  she 
could  put  the  State  under  the  necessity  of  securing  two  con- 
victions instead  of  one  only.  The  State  could  not  discharge 
the  jury  without  the  consent  of  the  defendant,  as  that  would 
be  equivalent  to  an  acquittal.  The  appellant  could  not  again 
have  been  put  in  jeopardy.  If  the  trial  had  resulted  in  an 
acquittal,  that  would  have  been  valid.  But,  having  resulted 
in  a  conviction,  she  claims  it  to  have  been  erroneous.  Hav- 
ing refused  her  consent  to  the  discharge  of  the  jiuy,  and 
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haying  consented  to  go  on  with  the  trial,  she  can  not  now 
be  heard  to  make  any  objection  which  she  thus  waived. 

It  is  claimed  by  counsel  that,  in  impanelling  the  jury,  the 
coort  erred  in  assuming  that  the  appellant  was  entitled  to 
only  six  peremptory  challenges.  It  may  be  that  the  court 
fell  into  an  error  in  stating  the  number  of  peremptory  chal- 
lenges allowed  by  law  in  such  cases,  but,  if  so,  the  error 
was  harmless,  as  no  peremptory  challenge  was  overruled, 
nor  did  the  court  make  any  ruling  on  the  subject  to  which 
exception  was  taken. 

What  we  have  said,  we  believe,  disposes  of  all  the  pomts 
made  on  the  motion  for  a  new  trial.  It  remains  to  consider 
the  third  assignment  of  error. 

It  appears  by  a  bill  of  exceptions,  that,  after  the  motion 
for  a  new  trial  had  been  overruled,  and  before  judgment, 
the  defendant  asked  leave  to  file  ^^additional  causes  for  a 
new  trial,  supported  by  affidavits,"  but  the  motion  was  over- 
ruled. It  does  not  appear  what  the  additional  causes  were, 
nor  what  were  the  contents  or  purport  of  the  affidavits  pro- 
posed to  be  filed ;  nor  does  ife  appear  why  these  causes  wer^ 
not  sooner  filed.  Under  these  circumstances,  no  error  ap- 
pears to  have  been  committed  in  this  respect.  We  find  no 
error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 
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Hill  v.  Fobkneb. 

Bbal  Estate,  Action  roILiRCorvR.^inead{ng. --Answer. ^DUclaimer.^ 
In  an  action  to  recover  real  estate  described  in  the  complaint  as  bounded 
on  the  west  by  the  eastern  boundary  line  of  a  town,  an  answer  that 
the  defendant  was  not  in  possession  of  any  part  of  said  land  l3ring 
east  of  said  line,  and  disclaiming  title  thereto,  but  averring  that 
phdntiff  had  no  title  to  any  of  the  land  lying  west  of  said  boundary  line, 
did  not  respond  to  the  allegation  in  the  complaint  that  he  unlawfully 
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kept  plaintiff  out  of  possession  thereof,  and  created,  if  any,  a  defective 
issue. 

Sahe.-— Irocation  of  Boundary.— Evidence. —In  such  case,  plaintifTs  right 
to  possession  being  conceded  by  the  disclaimer,  the  location  of  the 
eastern  boundary  of  the  town  was  not  a  question  in  controversy,  and 
evidence  relative  thereto  was  immaterial. 

Samb. — Nominal  Damages. — In  such  case,  under  section  610,  2  R.  S.  1876, 
p.  254,  proof  of  actual  pecuniary  damages  is  not  necessary  to  entitle 
one  to  nominal  damages  for  an  invasion  of  his  right  to  possession  of 
real  estate,  and  one  dollar  is  not  excessive. 

BAME.'-^udgment. — ^A  judgment  will  not  be  reversed  because  of  a  very 
small  excess  of  nominal  damages. 

Same. — Exemplary  Damages. — ^In  such  action,  one  who  recovers  is  enti- 
tled to  recover  for  the  use  and  occupation  of  the  premises  for  a  period 
not  exceeding  six  years,  and,  in  cases  of  wanton  aggression,  exemplary 
damages  may  be  awarded. 

From  the  Wayne  Circuit  Court. 

C  H.  Burchenal^  for  appellant. 

H.  O.  Fox  and  T.  J.  Study ,  for  appellee. 

Newcomb,  C. — ^The  appellant  sued  to  recover  about  one 
acre  of  ground  designated  ^s  *'the  slaughter-house  lot/'  ly* 
ing  east  of  and  adjoining  the  eastern  boundary  of  the  tx)wn 
of  Centreville.  The  complaint  further  contained  a  descrip- 
tion by  metes  and  bounds  of  the  demanded  premises,  giving 
the  west  boundary  line  as  ''beginning  at  a  stake  where  the 
south  side  of  Water  street  intersects  the  east  boundary  of 
the  corporation  of  the  town  of  Centreville ;  thence  north 
along  said  corporation  line  20  poles  and  ten  links  to  the 
south  side  of  the  Indiana  Central  Kailway."  The  complaint 
also  alleged  that,  when  the  town  of  Centreville  was  originally 
laid  out  and  platted,  a  street,  called  Fourth  street,  was  laid 
out  and  located  on  the  west  side  of  and  adjoining  said  land ; 
that  said  street  was  33  feet  wide ;  that  afterward  said  street 
was  vacated,  and  that  the  town  had  ceased  to  use  the  street 
or  to  claim  an  easement  therein ;  whereby  the  plaintiff  had 
become  the  owner  and  entitled  to  possession  of  one-half  of 
said  street.  It  was  further  charged  that  the  defendant  had 
taken  and  was  in  possession  of  all  said  land,  including  said 
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vacated  street,  and  for  two  months  had  unlawfully  kept  the 
plaintiff  out  of  possession. 

The  defendant  filed  the  following  answer :  '*The  defend- 
ant, for  answer  to  said  complaint,  says,  that  at  the  com- 
mencement of  this  action  he  was  not  in  possession  of  any 
part  of  said  land  lying  east  of  the  eastern  boundaiy  of  the 
said  town  of  Centreville  ;  and  that  he  did  not  and  does  not 
claim  any  right  or  title  thereto,  but,  on  the  contrary,  he 
disclaims  any  title  to  any  part  of  the  land  lying  east  of  said 
eastern  boundary  of  said  town  ;  and  he  further  says,  that  at 
the  commencement  of  this  action  the  plaintiff  had  no  title 
or  right  of  possession  to  or  in  any  of  said  land  lying  west  of 
said  eastern  boundary  of  the  town  of  Centreville.  Where- 
fore,*'  etc. 

This  answer  admitted  the  title  of  the  plaintiff  to  all  the 
land  claimed  in  his  complaint,  but  superfluously  denied  his 
title  to  land  he  did  not  claim,  namely,  that  lying  west  of 
the  eastern  boundary  of  Centreville.  To  the  allegation  that 
the  defendant  had  kept  the  plaintiff  out  of  possession,  no 
response  was  made  in  the  answer,  although  there  was  an 
averment  that  at  the  commencement  of  the  action  the  de- 
fendant was  not  in  possession  of  the  premises  described. 

On  these  pleadings  the  cause  was  submitted  to  a  jury. 
There  was  a  general  finding  for  the  plaintiff  and  for  $20  in 
damages ;  and,  in  answer  to  interrogatories,  the  jury  found 
specially,  that  at  the  commencement  of  the  action  the  de- 
fendant was  in  possession  of  a  strip  of  the  plaintiff's  land, 
about  two  rods  wide,  off  the  west  side  of  the  slaughter- 
honse  lot,  and  l3ang  east  of  the  eastern  boundary  of  the 
town  of  Centreville. 

The  defendant  moved  for  a  new  trial  on  the  grounds, 
Ist,  that  the  verdict  was  contrary  to  law ;  2d,  that  the  ver- 
dict was  not  supported  by  the  evidence  ;  3d,  that  the  dam- 
ages were  excessive ;  4th,  for  divers  specified  errors  of  law 
occarring  at  the  trial. 
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There  were  rulings  adverse  to  the  defendant  on  a  demnr^ 
rer  to  the  complaint,  and  on  a  motion  to  strike  out  a  part 
of  the  complaint ;  but,  while  these  rulings  are  assigned  for 
error,  they  are  not  discussed  in  the  appellant*s  brief,  and 
therefore  will  not  be  noticed.  The  only  assignment  of  error 
relied  upon  by  the  appellant  is  the  overruling  of  his  motion 
for  a  new  trial.  As  the  evidence  is  not  all  in  the  record, 
the  first  and  second  causes  for  a  new  trial  can  not  be  consid- 
ered. Pending  the  motion  for  a  new  trial,  the  plaintiff,  by 
leave  of  the  court,  remitted  all  but  one  dollar  of  the  dam- 
ages awarded  by  the  jury.  Judgment  was  then  rendered  in 
the  plaintiff's  favor,  for  possession  of  the  premises  and  for 
one  dollar  in  damages,  and  for  costs. 

The  appellant  contends  that,  notwithstanding  the  remit- 
titur, his  motion  for  a  new  trial,  on  the  ground  of  excessive 
damages,  should  have  been  sustained,  there  having  been  no 
proof  of  actual  pecuniary  damage.  We  think  the  court  did 
not  err  on  this  point.  In  this  State  a  plaintiff  who  recovei's 
in  an  action  for  the  possession  of  real  estate,  is  also  entitled 
to  recover  for  the  use  and  occupation  of  the  premises  for  a 
period  not  exceeding  six  years,  and,  in  cases  of  wanton  aggres- 
sion on  the  part  of  the  defendant,  the  jury  may  award  exem- 
plary damages.  Sees.  598  and  610  of  the  Code  of  Practice ; 
Woodruff  v.  Oamevy  27  Ind.  4. 

The  statute  having  provided  that  in  this  form  of  action  the 
plaii^tiff  may  recover  actual,  and  in  some  cases  punitive, 
damages,  we  think  the  general  rule  should  apply,  that  when 
a  plaintiff's  rights  have  been  invaded,  and  he  gives  no  evi- 
dence of  substantial  injury,  he  is,  nevertheless,  entitled  to 
recover  nominal  damages.     1  Sedgwick  Damages,  71. 

We  can  not  say  that  one  dollar  was  in  excess  of  nominal 
damages  in  this  case.  See  JRoaenbaum  v.  McThomaSf  34 
Ind.  331. 

The  other  alleged  errors  relate  to  certain  rulings  of  the 
court  at  the  trial.     So  much  only  of  the  evidence  is  given  in 
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the  bill  of  exceptions  as  was  supposed  necessary  to  show  the 
pertinency  of  certain  evidence  admitted  or  excluded,  and  of 
instructions  given  and  refused.  From  what  does  appear  we 
infer  that  the  principal  contention  at  the  trial  was  as  to  the 
actual  eastern  boundary  of  Centreville ;  but,  if  the  parties 
desired  to  settle  that  question,  they  were  unfortunate  in  the 
result  attained,  as  the  judgment  does  not  fix  or  define  such 
boundary  at  all.  The  judgment  for  the  land  follows  literally 
the  description  in  the  complaint,  making  the  western  line  of 
the  plaintiff's  land  the  eastern  boundary  of  the  town  of 
Centreville.  The  judgment,  therefore,  so  far  as  title  and 
the  right  of  possession  were  involved,  left  the  case  precisely 
where  it  was  before  the  trial,  as  the  plaintiff  recovered  no 
more  land  than  the  answer  admitted  he  was  entitled  to. 

Under  the  issue,  if  issue  there  was,  the  question  of  the 
location  of  the  eastern  boundary  of  Centreville  was  imma- 
terial. The  defendant  admitted  the  plaintiff's  right  to  the 
land  east  of  that  boundary,  but  denied  that  he  was  in  pos- 
session of  it.  Had  he  filed  a  general  denial  the  effect  of  the 
plea  would  have  been  to  deny  the  plaintiff's  title  to  the  land, 
and  to  admit  that  the  defendant  was  in  possession.  VoUz 
V.  Newberty  17  Ind.  187.  The  rule  as  to  the  necessity  or 
propriety  of  adducing  evidence  to  fix  the  eastern  boundary 
of  the  town  would  be  the  same  in  either  case. 

In  Applegate  v.  Doe,  2  Ind.  169,  which  was  an  action  of 
ejectment  for  lot  105  in  ^he  town  of  Connersville,  and  the 
defendant  had  filed  the  consent  rule,  whereby  he  admitted 
himself  to  be  in  possession  of  the  demanded  premises,  this 
court  said:  "The  evidence  relative  to  the  line  between  lot 
No.  105  and  the  adjoining  one,  was  entirely  irrelevant.  If 
the  defendant  is  not  really  in  possession  of  any  part  of  lot 
No.  105,  this  judgment  will  not  affect  him  in  any  other  way 
except  as  to  the  costs  of  the  suit." 

So,  in  Voltz  V.  Newberty  17  Ind.  187,  which  was  a  case 
closely  resembling  what  the  parties  attempted  to  make  of 
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this  on  the  trial,  the  court  cited  and  followed  the  ruling  in 
AppUgate  v.  Z)oe,  supra.  We  quote  the  following  sentence 
from  the  opinion:  ^ ^Because,  proof  of  possession  in  the 
defendant  being  unnecessary,  the  boundaries  of  the  land 
described  by  the  plaintiffs,  are,  in  effect,  conceded,  and  evi- 
dence tending  to  prove  their  location  must  of  course  be 
deemed  immaterial."  In  the  light  of  these  authorities,  it  is 
clear  that,  under  the  pleadings  in  the  case  at  bar,  the  location 
of  the  eastern  boundary  of  the  town  of  Centreville  was  not  a 
4)uestion  in  controversy,  and  that  question  could  not  properly 
be  determined,  nor  did  the  court  assume,  by  its  judgment, 
to  determine  it. 

The  record,  consequently,  presents  no  question  for  review, 
except  the  judgment  for  damages ;  and  as  the  amount  recov- 
ered was  merely  nominal,  and  no  question  of  title  or  sub- 
stantial right  is  affected  thereby,  the  judgment  ought  not  to 
be  reversed  because  the  damages  awarded  were  one  dollar 
instead  of  some  smaller  sum.  A  judgment  will  not  be  re- 
versed because  of  a  very  small  excess  of  damages.  HaUr* 
HaUy  34  Ind.  314 ;  Maxwell  v.  Brooks,  54  Ind.  98. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  it  is  hereby, 
in  all  things  affirmed,  at  the  costs  of  appellant* 
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fi7i     50  ^^^  ^^^  ^  ^^^  trial,  on  account  of  the  admission  or  exclusion  of  evi- 

071   573|  dence,  must  point  out  with  reasonable  certainty  the  particular  part  of 

the  evidence  received  or  excluded ;  and,  therefore,  a  motion  for  a  new 

trial,  aUeging  as  a  cause,  ^*  that  the  court  erred  in  excluding  from 
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the  jniy  the  evidence  of  *  *  *  ,  witnesses  offered  by  the  de- 
fendant,'^ is  insufficient  to  present  any  question  in  the  Supreme  Court 
upon  the  ruling  excluding  such  evidence. 

From  the  Hendricks  Circuit  Court. 

C.  C.  Nave^  for  appellant. 
C,  Fdey,  for  appellee. 

Elliott,  J. — ^Appellant  prosecutes  this  appeal  from  a 
judgment  recovered  against  him  by  the  appellee,  and  here  as- 
signs error  upon  the  ruling  denying  his  motion  for  a  new  trial. 

Appellee  earnestly  contends  that  the  question  discussed 
in  appellant's  brief  is  not  properly  presented,  because  the 
appellant's  motion  is  not  sufficiently  definite  and  certain. 
The  reasons  upon  which  a  new  trial  was  asked  are  thus 
stated  in  the  motion : 

'4st.  That  the  court  erred  in  excluding  from  the  jury  the 
evidence  of  the  defendant  James  McClain  and  John  S.  Mc- 
Ciain,  witnesses  offered  by  the  defendant,  James  McClain ; 

*»2d.   That  the  verdict  of  the  jury  is  contrary  to  law.'* 

The  appellee  argues  that  the  first  reason  indicates,  not  that 
some  part  of  the  testimony  offered  was  excluded,  but  that 
the  court  excluded  all  the  evidence  of  the  witnesses  named, 
when  they  did,  in  fact,  testify  upon  many  subjects,  and  that 
the  motion  can  not,  therefore,  be  said  to  specifically  point 
out  what  evidence  was  improperly  rejected.  Counsel's  state- 
ment, that  the  witnesses  did  give  testimony  upon  many 
points,  is  borne  out  by  the  record,  and  so,  also,  is  his  propo- 
sition that  the  motion  for  a  new  trial  must  specifically  point 
oat  what  evidence  was  erroneously  excluded. 

In  -4fey  V.  Gavin  J  40  Ind.  446,  it  was  said:  **It  has 
been- often  decided  by  this  court  that  the  reasons  for  a  new 
trial  must  specifically  point  out  what  evidence  was  improp- 
erly admitted  or  rejected,  when  the  improper  admission  or  re- 
jection of  evidence  is  the  error  of  which  complaint  is  made.'* 

The  closing  sentences  of  the  opinion  in  Ball  v.  Balfe^  41 
Ind.  224,  are  as  follows :  <  *The  motion  for  a  new  trial  should 
have  specified  the  evidence  which  it  is  claimed  was  improp- 
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erlv  admitted  or  rejected.  It  shoald  name  the  docament 
or  the  witness  and  the  part  of  his  testimony  which  was  im- 
properly received  or  disallowed." 

In  Grant  y.  WestfaU^  57  Ind.  121,  it  was  said  that  the 
motion  must  point  out,  with  reasonable  certainty,  the  par- 
ticular evidence  admitted  or  excluded.  The  language  quoted 
from  the  case  last  cited  is  again  used  in  Evans  v.  The  State, 
67  Ind.  68.  In  CoryeH  v.  Stone,  62  Ind.  307,  the  motion 
pointed  out  the  testimony  with  much  more  particularity  than 
the  motion  under  examination,  and  it  was  held  insufficient. 
In  Marsh  v.  Terrell j  63  Ind.  363,  it  was  said  of  the  rule  under 
consideration :  **This  rule  of  practice,  which  requires  that 
causes  for  a  new  trial  shall  be  assigned  with  clearness,  cer- 
tainty, precision  and  particularity,  was  long  since  estab- 
lished, and  is  strictly  adhered  to,  in  this  court." 

There  are  many  other  cases  scattered  through  our  reports^ 
declaring  and  enforcing  the  rule  substantially  as  laid  down 
in  BdU  v.  Balfe,  supra.  That  rule  is :  The  motion  must 
**name  the  witness  and  the  part  of  his  testimony  which  was 
improperly  received  or  disallowed."  We  do  not  mean  to 
hold  that  it  is  necessary  to  state,  in  full,  the  particular  evi- 
dence received  or  excluded,  but  that  it  is  necessary  to  point 
out,  with  reasonable  certainty,  the  particular  part  of  the 
evidence.  This  may  be  done  by  naming  the  point  or  sub- 
ject upon  which  the  evidence  was  offered  and  refused  in 
cases  where  it  is  excluded,  or  by  naming  the  subject  or  point 
upon  which  it  was  received  in  cases  where  error  is  alleged 
upon  the  admission  of  evidence.  This,  or  other  similar 
modes,  will  fairly  and  certainly  direct  attention  to  the  char- 
acter of  the  ruling  complained  of,  and  afford  both  the  trial 
and  appellate  court  a  clear  and  full  view  of  the  questions 
arising  upon  the  ruling. 

Tested  by  the  rule  which  has  so  long  prevailed,  the  mo- 
tion of  appellant  must  be  deemed  insufficient  to  present  any 
question  upon  the  ruUng  excluding  evidence. 

Judgment  affirmed. 
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Judgment. — Constructive  Notice. — ^A  valid  personal  judgment  can  not  be 
Tendered  in  a  case  where  the  notice  to  the  defendant  is  by  publication 
only,  and  there  has  been  no  appearance  by  or  on  behalf  of  the  defendant. 

Saxe,— Divorce. — AUmony. — JSheriffs  Sale. — Beal  Estate. — Evidence. — 
Title  to  real  estate  derived  through  a  purchase  at  sheriff  ^s  sale  under  a 
jadgment  for  alimony  and  decree  of  divorce,  rendered  against  the 
owner  of  such  real  estate  upon  notice  of  the  action  by  publication  only 
is  invalid  as  against  such  owner ;  and,  in  an  action  by  him  to  recover  the 
same,  such  judgment,  execution,  levy  and  sale  thereunder,  and  deed  in 
pursuance  thereof,  are  inadmissible  in  evidence. 

From  the  Dearborn  Circuit  Court. 

F.  Adhiii8on  and  O.  M.  Roberts^  for  appellant. 
N.  8.  Gfivarij  J.  D.  Haynes  and  J.  K.  Thompson^  for 
appellees. 

Woods,  J. — Complaint  in  the  usual  form,  for  the  recov- 
ery of  the  possession  of  real  estate.  Two  of  the  defendants 
made  default.  The  others  answered  by  a  general  denial. 
Trial  by  the  court ;  finding  and  judgment  for  the  defend- 
ants. The  plaintiff  appeals,  and  assigns  error  upon  the 
overruling  of  his  motion  for  a  new  trial,  the  grounds  of 
which  motion  are,  that  the  finding  is  contrary  to  the  law 
and  to  the  evidence,  and  that  the  court  erred  in  admitting  in 
evidence  the  record  of  the  decree  of  divorce  and  allowance 
of  alimony  in  the  case  of  Charlotte  Sowders  v.  Frederick 
Sotvders,  and  the  sheriff's  deed  of  the  land  in  controversy. 

We  have  no  brief  from  the  appellee.  The  proof  showed 
that  the  plaintiff  purchased  the  land,  and  received  a  war- 
ranty deed  therefor,  on  the  24th  day  of  February,  1847, 
from  Jacob  Dennis,  who  was  then  in  actual  possession,  and 
delivered  the  possession  to  the  plaintiff.  The  plaintiff  occu- 
pied until  February,  1874,  when  he  went  away,  leaving  his 
family  in  the  possession.  The  plaintiff  abandoned  his  fam- 
ily, left  the  State,  and  remained  away,  having  no  communi- 
cation with,  and  hearing  nothing  from,  his  wife  or  children^ 
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until  September,  1876,  when  he  returned  to  the  State.  On 
the  17th  day  of  September,  1874,  the  plaintiff's  wife,  Char- 
lotte, obtained,  in  the  Dearborn  Circuit  Court,  a  decree  of 
divorce  and  a  judgment  for  alimony  in  the  sum  of  four  thou- 
sand dollars.  This  judgment  was  rendered*  without  personal 
service  of  summons  and  without  actual  notice  in  any  form 
to  the  appellant,  and  without  any  appearance  to  the  case  for 
him,  the  only  notice  being  by  publication  against  him  as  a 
non-resident.  Execution  was  issued  upon  this  judgment, 
levied  upon  the  land  in  dispute,  and  by  virtue  of  said  writ 
the  sheriff,  in  accordance  with  the  forms  of  law,  on  the  12th 
of  December,  1874,  sold  the  laud  to  said  Charlotte  Sowders 
for  three  thousand  dollars,  and  on  the  28th  day  of  January, 
1876,  made  her  a  deed  in  consummation  of  the  sale.  Said 
Charlotte  thereafter  died  intestate,  leaving  as  her  only  heirs 
four  daughters,  children  of  the  appellant,  who,  with  their 
husbands,  are  the  defendants  and  appellees. 

The  appellant  objected  and  excepted  to  the  introduction 
in  evidence  of  the  judgment  for  alimony,  the  execution  issued 
thereon,  the  return  of  the  sheriff's  sale,  and  the  sheriff's 
deed,  on  the  ground  that  the  judgment  and  execution  were 
on  their  face  void. 

The  objection  should  have  been  sustained.  A  valid  per- 
sonal judgment  can  not  be  rendered  in  a  case  where  the 
notice  to  the  defendant  is  by  publication  only,  and  there  has 
been  no  appearance  by  or  on  behalf  of  the  defendant.  Beard 
V.  Beard,  21  Ind.  321 ;  Lj/Ue  v.  Lj/Oe,  48  Ind.  200 ;  Mid- 
dleworih  v.  McDowell,  49  Ind.  386. 

The  plaintiff  made  clear  and  undisputed  proof  of  title  in 
himself,  and  the  claim  of  title  set  up  by  the  appellees  can 
not  be  upheld.  The  appellant  was  not  perhaps  a  non-resi- 
dent when  the  divorce  suit  was  instituted,  and  raisrht  have 
been  served  by  copy  of  the  summons  left  at  his  last  and 
usual  place  of  residence,  but  this  was  not  done ;  and  if  he 
was  such  resident,  and  to  be  treated  as  temporarily  absent, 
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then  notice  by  publication  was  not  authorized,  and  the  pro- 
oedare  void.  On  the  contrary,  if  he  had  become  a  non- 
resident, subject  to  notice  by  publication,  notice  so  given, 
in  the  absence  of  an  appearance,  did  not  authome  a  personal 
judgment.  Cases  supra.  The  affidavit  on  which  the  publica- 
tion in  the  case  was  had  was  that  he  was  a  non-resident. 
The  judgment  is  reversed,  with  costs* 
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Receipt.— ParoZ  Evidence.  —  A  receipt  is  not  conclusive,  but  may  be 
explained  or  contradicted  by  parol  evidence. 

Guardian  and  Wasd.— ParrtaZ  Beports. --Collateral  Attack.— Ex  parte 
orders  and  partial  repoi'ts,  in  relation  to  the  duties  of  guardians,  are 
considered  as  interlocutory,  and  are  ovlj  prima  facie  correct,  subject  to 
revision  at  any  time  before  final  settlement,  but  they  can  not  be  collat- 
erally attacked. 

SAM:E.'-Final  Beport  Conclusive  as  to  Payment  of  Claims.— Fraud,— Ms- 
take.— A  guardian's  final  report, when  approved,  is  condnsive  as  to  the 
payment  of  a  claim  embraced  therein,  and  can  not  be  collaterally  at- 
tacked ;  nor  can  it  be  directly  attacked,  unless  within  the  statute  of  lim- 
itations, for  fraud  or  mistake. 

From  the  Grant  Circuit  Court. 

/.  Van  Devanter  and  J.  W.  Lacey^  tor  appellant. 
0.  W.  Harvey,  for  appellee. 

Franklin,  C. — ^We  take  the  following  succinct  statement 
of  the  facts  in  this  case  from  appellee's  brief :  This  was  a 
claim  filed  by  appellee  against  the  estate  of  which  appellant 
is  administrator,  and  at  first  consisted  of  a  note  and  an  ac- 
count for  monev  had  and  received.  The  note  was  allowed 
by  the  administrator,  and  an  answer  in  two  paragraphs  was 
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filed  to  the  account,  the  first  paragraph  of  the  answer  being 
a  general  denial  of  the  account,  and  the  second  paragraph 
averring  that  the  money  had  and  received  was  received  by 
appellant's  intestate,  as  guardian  of  appellee,  and  that  said 
guardianship  had  been  fully  and  finally  settled,  and  the  guar- 
dian discharged,  on  the  20th  day  of  March,  1868,  making 
the  final  report  and  the  order  of  discharge  exhibits  with  the 
answer.  There  was  a  reply  of  general  denial  to  the  second 
paragraph  of  the  answer. 

Trial  was  had  by  the  court,  and  a  finding  was  made  for 
appellee  in  the  sum  of  $751.08  on  the  account.  Appellant 
moved  for  a  new  trial,  which  motion  was  overruled.  Ex- 
ception was  made  to  the  ruling,  and  judgment  was  rendered 
upon  the  finding. 

There  is  but  one  assignment  of  error  made,  and  that  is, 
the  court  erred  in  overruling  appellant's  motion  for  a  new 
trial.  The  motion  for  a  new  trial  assigned  the  following 
reasons : 

<Ust.  That  the  court  erred  in  admitting  in  evidence  the 
testimony  of  John  Entsminger,  that  no  money  was  paid  to 
the  plaintiff  by  David  Entsminger,  deceased,  at  the  time 
plaintiff  and  her  husband  gave  to  said  David  Entsminger,  as 
guardian,  their  receipt  for  amount  of  estate  of  plaintiff  in 
the  hands  of  said  guardian ; 

<*2d.  That  the  finding  of  the  court  is  not  sustained  by 
sufficient  evidence ; 

<*3d.  That  the  finding  of  the  court  is  contrary  to  the  evi- 
dence; 

"4th.   That  the  finding  of  the  court  is  contrary  to  law.'' 

The  first  reai«on  is  insufficient ;  the  receipt  was  not  con- 
clusive, but  only^Wma  fade  evidence  of  the  payment  of 
the  money,  and  might  be  rebutted  by  parol  proof  that  the 
money,  in  fact,  was  not  paid.  1  Greenleaf  Evi.,  sec.  305  ; 
Moore  v.  Korty^  11  Ind.  341 ;  MarkeVs  AdmW  v.  Sjntler*s 
AdmW,  28  Ind.  488,  and  numerous  other  cases  that  might 
be  cited. 
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The  second  and  third  reasons  may  be  considered  together. 
Appellee  was  the  daughter  of  the  deceased,  who  had  been 
her  former  guardian.  The  account  sued  on  was  for  money 
alleged  to  have  been  in  her  said  guardian's  hands  belonging 
to  her,  for  which  she  had  receipted,  but  had  never  received 
my  part  thereof.  The  amount  of  the  receipt  was  $451.04, 
dated  March  3d,  1868.  The  receipt  was  executed  by  appellee 
and  her  husband,  he  then  being  of  full  age.  The  contro- 
versy between  the  parties  was,  as  to  whether  this  balance, 
then  due  from  the  guardian  to  the  ward,  had  ever  been  paid. 

The  appellee  proved  by  John  Entsminger,  a  brother  of  the 
deceased,  that  no  money  was  paid  at  the  time  the  receipt 
was  executed.  By  Robert  Corder,  that  deceased  told  him 
in  1869  or  1870,  that  he  had  money  of  plaintiff,  but  he  in- 
tended to'keep  it  for  her  raising.  By  John  Hanmore,  that 
he  heard  plaintiff's  husband  demand  of  deceased  the  amount 
due  his  wife,  when  decedent  said  he  intended  to  charge  this 
amount  for  her  maintenance.  There  was  another  amount 
spoken  of,  which  he  said  he  would  pay.  This  was  money 
which  her  mother  left  plaintiff  at  her  death. 

Plaintiff  then  introduced  in  evidence  the  final  settlement 
sheet  of  the  guardian,  dated  March  3d,  1868,  which  showed 
a  balance  due  the  ward  of  $451.04,  and  for  which  the  receipt 
in  controversy  was  filed  with  said  settlement  sheet. 

The  appellant  gave  in  evidence  the  recoixl  of  the  accept- 
ance and  approval  by  the  court  of  the  guardian's  settlement 
sheet,  and  the  decree  of  the  court,  of  the  guardian's  final 
discharge,  dated  March  20th,  1868  ;  also  the  note  for  $150, 
which  had  been  admitted,  dated  October  22d,  1872. 

Appellee,  in  rebuttal,  then  proved  by  said  John  Ents- 
minger, that  the  note  for  $150  was  for  the  amount  of  the 
plaintiff's  interest  in  her  grandmother's  real  estate,  and 'not 
from  her  mother's  estate.  And  by  Daniel  Hiatt  that  he 
heard  plaintiff's  husband  say  to  deceased  in,  he  thought 
about,  1872,  that  he  had  about  $600  of  his  wife's  money, 
and  deceased  said  he  intended  to  keep  it  for  raising  her. 
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To  which  appellant  rebutted,  by  proving  by  Martin  Griffin 
that  he  had  bought  plaintiff's  interest  in  her  grandmother's 
real  estate  for  $410,  and  paid  the  money  to  plaintiff  and 
her  husband. 

And  this  was  all  the  evidence  given  upon  the  trial  of  the 
cause. 

This  evidence  tends  to  prove  that  the  receipt  was  given 
without  the  payment  of  the  money,  and  that  the  money 
never  has  been  paid  therefor,  though,  if  so,  it  is  a  little 
remarkable  that  this  claim  should  thus  rest  for  eleven  years 
without  any  legal  steps  being  taken  by  the  son-in-law  to 
settle,  and,  after  the  deceased  had  got  out  of  the  way,  that 
it  should  come  up  against  his  estate.  Under  these  circum- 
stances, according  to  the  well-established  rule  in  relation  to 
conflicting  testimony,  this  court  will  not  interfere  by  dis- 
turbing, from  a  comparison  of  the  weight  of  the  testimony, 
the  finding  of  the  court  below. 

The  fourth  reason  for  a  new  trial  was,  the  finding  of  the 
court  was  contrary  to  law.' 

**  Contrary  to  law,"  as  embraced  in  this  reason,  has  been 
defined  to  mean,  "contrary  to  the  general  principles  of  the 
law  as  applicable  to  the  facts."  Buskirk's  Practice,  p.  239  ; 
Bosseker  v.  Cramer^  18  Ind.  44. 

Would  the  facts  insisted  upon  by  appellee,  if  clearly 
proven,  taken  in  connection  with  the  undisputed  facts  proven 
by  appellant,  legally  support  the  finding  of  the  court. 

Ex  parte  orders  and  partial  reports,  in  relation  to  the  duties 
of  guardians  are  considered  as  interlocutory,  and  are  only 
prima  facie  correct,  subject  to  revision  at  any  time  before 
final  settlement.  They,  however,  are  not  subject  to  collatr 
eral  attack ;  it  must  be  in  some  direct  proceeding  in  the 
court  having  control  over  them.  Goodwin  v.  Goodwin^  48 
Ind.  584  ;  Barnes  y.  Bartlett^  47  Ind.  98  ;  Collins  v.  Tilion, 
58  Ind.  374 ;  Fraim  v.  Millison^  59  Ind.  123 ;  Parsons  v. 
Milford^  67  Ind.  489,  with  the  following  cases  therein  cited : 
Wells  Res  Adjudicata  and  Stare  Decisis,  sees.  425,  426  and 
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482;  Paine  v.  Stone,  10  Pick.  75;  N^tglej/  v.  Gard,  20 
Ohio,  310 ;  Goodrich  v.  Thompson,  4  Day,  215  ;  The  State, 
ex  rel,  v.  Roland,  23  Mo.  95;  Caldwell  v.  Lockridge,  9 
Mo.  362;  Short  v.  Johnson,  25  111.  405;  Iverson  v.  io- 
Jery,  26  111.  180;  Freeman  Judgments,  sees.  319a,  608. 

If  luterlocutory  orders  and  reports  are  not  subject  to  col- 
lateral attack,  for  a  stronger  reason,  final  settlements  can 
not  be  thus  attacked.  Indeed,  final  settlements  can  not  be 
directly  attacked,  unless  within  the  statute  of  limitations, 
for  fraud  or  mistake.  Camper  v.  Hayeth,  10  Ind.  528 ; 
ReedY.  Reed,  44  Ind.  429  ;  Holland  v.  Tlie  State,  ex  rel., 
48  Ind.  391 ;  Sanders  v.  Loy,  61  Ind.  298 ;  Peacocke  v. 
Leffler,  74  Ind.  327. 

The  apparent  exception  to  the  rule  in  relation  to  interloc- 
utory orders  and  reports  is  where  they  are  attempted  to  be 
enforced  against  sureties  on  the  bond  ;  but,  instead  of  this 
being  a  real  exception,  it  is  only  a  negation  against  their  en- 
forcement against  third  parties.  Lowry  v.  The  State,  ex 
rel  HuU,  64  Ind.  421 ;  Cogswell  v.  The  State,  ex  rel.  Albert, 
65  Ind.  1.  These  cases  are  not  applicable  to  the  case  under 
consideration. 

It  is  agreed  by  the  parties,  and  fully  proven  by  the  evi- 
dence, that  the  deceased  made  his  final  settlement  as  such 
guardian,  reported  it  to  the  proper  court,  that  it  was  ap- 
proved and  the  guardian  finally  discharged  by  the  court,  in 
March,  1868.  This  claim  was  embraced  in,  and  finally  ad- 
judicated upon,  in  that  proceeding,  and  appellant  can  not 
now  maintain  a  coUuteral  suit  to  recover  the  same  thing. 
Therefore,  the  finding  of  the  court  was  contrary  to  law,  and 
a  new  trial  ought  to  be  granted. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  the  same  is 
hereby,  in  all  things  reversed,  at  appellee's  costs,  with  in- 
structions to  the  court  below  to  grant  a  new  trial,  and  for 
further  proceedings  in  accordance  with  this  opinion. 
Vol.  76.-9 
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Taxes.— Lien  of.— Sale  for.—Sher^'a  Sale.— Tender.— Mortgage.— Plead- 
ing.—Under  section  170  of  the  assessment  law,  all  property,  real  and 
personal,  is  Uable  for  all  taxes,  penalties,  interest  and  costs  chained 
against  the  owner,  and  no  partial  payment  thereof  wiU  dischai^  or 
release  any  portion  of  such  property,  notwithstanding  any  sale  or 
tranfer  of  the  same;  and  a  purchaser  of  real  estate  at  sheriff ^s  sale 
in  pursuance  of  a  decree  of  foreclosure  of  a  mortgage  can  not  enjoin 
'the  treasurer  of  the  county  from  selling  such  real  estate,  for  delinquent 
taxes,  which  were  a  lien  on  such  real  estate  when  in  the  hands  of  the 
original  mortgagor,  until  all  taxes  rightfully  a  lien  on  the  same -are 
fully  tendered  or  paid,  notwithstanding  the  original  mortgagor  may 
have  personal  and  other  property  in  such  county,  sufficient  to  fully 
satisfy  such  delinquency,  and  a  complaint  to  enjoin  the  collection  of 
Buch  taxes  is  insufficient  on  demurrer  without  an  allegation  that  such 
taxes  have  been  fully  tendered  or  paid. 

From  the  White  Circuit  Court. 

JR.  C.  Gregory  and  W.  B.  Qvegory^  for  appellant. 

HowK,  C.  J. — ^In  this  action,  the  appellee's  demurrer  to 
the  appellant*s  complaint,  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  cause  of  action,  was  sustained 
by  the  court,  and,  the  appellant  having  declined  to  amend 
or  plead  further,  judgment  was  rendered  against  him  for  the 
appellee's  costs. 

By  proper  exception  and  assignment  of  en"or,  the  appel- 
lant has  brought  before  this  court  this  one  question  :  Does 
his  complaint  state  facts  sufficient  to  constitute  a  cause  of 
action?  In  his  complaint  he  alleged,  in  substance,  that,  oa 
October  22d,  1868,  one  Leander  Jewett,  then  the  owner  in 
fee  of  lot  8,  in  block  10,  in  the  town  of  Reynolds,  in  White 
county,  and  said  Jewett's  wife,  mortgaged  said  lot  to  Hicks» 
Elliott  &  Shroyer,  of  Cass  county,  to  secure  a  note,  of  the 
same  date,  for  $608.67,  executed  by  Leander  Jewett ;  that, 
on  September  28th,  1875,  in  the  court  below,  in  an  action 
then  and  there  pending  on  said  note  and  mortgage,  judg- 
ment was  rendered  for  the  amount  due  on  the  note,  and 
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foreclosing  the  mortgage,  and  ordering  the  sale  of  the  mort- 
gaged lot  to  satisfy  the  debt  and  costs ;  that  afterward  an 
order  of  sale  was  issued  on  said  judgment,  by  virtue  of 
which  the  sheriff  of  said  county  offered  and  sold  the  said 
lotto  the  appellant,  according  to  law,  for  the  sum  of  $1,- 
039.31,  and  then  and  there  executed  to  him  a  certificate  of 
purchase  of  said  lot,  upon  his  payment  of  his  bid  therefor ; 
that  he  would  be  entitled  to  a  deed  in  fee  simple  of  said  lot 
from  said  sheriff,  on  the  11th  day  of  November,  1876,  unless 
the  said  lot  should  be  redeemed  from  such  sale  thereof ;  and 
that  he  was  then  the  equitable  owner  in  fee  of  said  lot,  sub- 
ject only  to  such  right  of  redemption.  The  appellant 
further  averred  that  said  Leander  Jewett  was  the  owner  in 
fee  of  said  lot,  subject  to  said  mortgage,  for  and  during  the 
years  from  1866  to  1875  inclusive,  until  the  said  sheriff's  sale 
thereof ;  that,  for  and  during  all  that  time,  the  said  Jewett 
resided  in  said  White  county,  and  was  the  owner  and  in  the 
possession  of  other  property,  both  real  and  personal,  all  of 
which,  for  said  several  years,  was  regularly  and  duly  assessed 
for  taxation,  and  placed  on  the  duplicate  of  taxes  for  said 
county,  for  each  of  said  years  ;  that,  from  the  year  1867  to 
1872  inclusive,  in  each  of  said  years,  the  treasurer  of  said 
White  county  falsely  returned  the  said  propeity  of  said 
Jewett,  including  said  lot,  delinquent,  when,  in  truth  end  in 
fact,  the  said  Jewett  had  sufficient  personal  property  in  said 
county,  subject  to  levy  and  sale  on  said  duplicate  and  pre- 
cept in  the  hands  of  said  treasurer,  for  the  payment  of  the 
taxes  of  each  of  said  years  ;  that,  in  each  of  said  years,  the 
said  treasurer  failed  and  refused  to  make  said  taxes,  by  levy 
and  sale  of  said  personal  property  on  the  duplicate  and  pre- 
cept then  in  his  hands,  but  falsely  returned  the  same  delin- 
quent, and  the  taxes  for  said  years,  including  the  year  1872., 
with  the  penalties  and  costs  provided  for  by  law,  had  been 
continued  and  were  on  the  duplicate  then  in  the  hands  of 
the  appellee,  as  treasurer  of  said  county ;  that,  notwith- 
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standing  the  law  authorizing  the  collection  of  said  taxes  had 
long  since  been  repealed,  and  the  appellee  had  no  power  or 
authority  by  law  to  collect  the  same,  he,  as  such  treasurer, 
was  threatening  to  sell,  and  had  actually  advertised  for  sale, 
the  said  lot  for  the  payment  of  said  taxes,  falsely  pretend- 
ing that  the  same  were  a  lien  on  said  lot,  in  appellant's 
hands ;  and  that,  unless  appellee  was  restrained  by  order  of 
said  court,  he,  as  such  treasurer,  would  sell  said  lot  for  the 
payment  of  said  taxes,  thereby  creating  a  cloud  on  the  ap- 
pellant's title  to  said  lot. 

The  appellant  further  averred  that  the  said  taxes,  penal- 
ties, etc.,  for  said  years  up  to  and  including  the  year  1872, 
amounted  to  the  sum  of,  to  wit,  $500  ;  that  the  treasurer  of 
said  county  returned  the  property  of  said  Jewett,  including 
said  lot,  delinquent  for  the  year  1873,  when  in  fact  the  said 
Jewett  had  personal  property,  in  said  county,  subject  to  dis- 
tress and  sale,  sufficient  to  pay  said  taxes  for  said  last  named 
year,  and  the  treasurer  of  said  county  failed  and  refused  to 
levy  on  and  sell  the  same  by  virtue  of  the  duplicate  and  pre- 
cept in  his  hands  for  the  taxes  of  that  year ;  that  the  appel- 
lee, as  such  treasurer,  was  then  threatening  to  sell,  and  had 
advertised  for  sale,  the  said  lot  so  owned  by  appellant,  for 
said  taxes  for  the  year  1873,  and,  if  not  restrained  by  an 
order  of  the  court,  would  sell  the  same,  and  thereby  create 
a  cloud  on  the  appellant's  title  to  said  lot,  causing  the  neces- 
sity of  proving  facts  outside  of  the  record  of  said  assessment 
and  sale,  to  avoid  such  sale  and  the  tax  title  thereby  created, 
thereby  endangering  the  appellant's  right  to  said  lot,  in  the 
loss  and  obscurity  of  the  evidence  necessary  to  avoid  such 
sale,  when  so  made  ;  that  the  said  taxes,  penalties,  etc.,  for 
said  year  1873  amount  to  the  sum  of,  to  wit,  $100 ;  that  af- 
terward, and  before  the  commencement  of  this  suit,  the  ap- 
pellant tendered  and  paid  to  appellee,  as  treasurer  of  said 
county,  the  sum  of  $27.35,  the  entire  taxes  of  1874  and 
1875,  as  near  as  could  be  ascertained,  and  he  thep  offered 
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to  pay  any  further  sum  which  might  be  found  due  and  owing 
on  said  lot,  and  which  was  a  proper  and  legal  lien  thereon ; 
that  said  duplicates  were  so  made  that  it  was  difficult  and 
impossible  for  the  appellant  to  ascertain  the  exact  amount 
then  legally  and  equitably  chargeable  to  said  lot  for  and  on 
account  of  said  taxes.  The  appellant  therefore  prayed  that 
the  appellee,  as  such  treasurer,  might  be  enjoined  and  re- 
atrained  from  the  sale  of  said  lot  for  said  taxes  so  assessed 
against  said  Jewett,  and  for  such  other  and  further  relief  as 
he  might  be  entitled  to. 

The  appellee  has  not  favored  this  court  with  any  brief  or 
argument,  or  any  citation  of  authorities,  in  support  of  the 
decision  of  the  circuit  court  in  his  favor. 

Before  proceeding  to  the  consideration  of  this  cause,  it  is 
proper  for  us  to  state  that  the  transcript  before  us  shows 
the  suit  was  commenced  in  the  court  below  on  the  31st  day 
of  October,  1876  ;  that  the  appellant's  amended  complaint, 
the  substance  of  which  we  have  given,  was  filed  on  the  5th 
day  of  March,  1877,  and  that  the  appellee's  demurrer  to 
this  complaint  was  sustained,  and  final  judgment  was  ren- 
dered thereon,  on 'October  30th,  1877. 

In  their  argument  of  this  cause,  in  this  court,  the  appel- 
lant's learned  counsel  insist  that  the  complaint  under  con- 
sideration was  sufficient  to  withstand  the  appellee's  demurrer 
thereto,  and  to  entitle  Einard  to  the  relief  prayed  for,  upon 
two  grounds,  each  of  which  we  will  briefly  consider.  Coun- 
sel say :  *'In  the  case  at  bar  there  is  an  attempt  to  charge  a 
single  lot,  in  the  hands  of  a  purchaser  at  sheriff's  sale  on  a 
mortgage  foreclosure,  with  not  only  the  taxes  on  the  lot,  but 
all  the  taxes  assessed  against  Jewett  for  all  his  other  prop- 
erty, both  real  and  personal,  and  that,  too,  on  a  false  return 
of  delinquency.  This  is  a  substantial  injury  to  the  appel- 
lant, of  which  he  has  a  right  to  complain." 

It  is  not  claimed  by  counsel,  nor  was  it  alleged  in  the 
amended  complaint,  that  the  taxes  in  question  had  ever  been 
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paid,  or  were  uot,  in  fact,  delinquent.  But  it  is  claimed 
that,  by  reason  of  the  alleged  fact,  admitted  by  the  demur- 
rer, that  Jewett  had  sufficient  personal  property  subject  to 
levy  and  sale  for  the  payment  of  the  taxes,  and  of  the  rule 
of  law  which  makes  personal  propeity  the  primary  fund  for 
the  payment  of  taxes,  the  treasurer  had  falsely  returned  the 
taxes  delinquent,  when,  in  truth,  he  ought  to  and  might 
have  collected  them.  Counsel  seem  to  assume  that,  on  ac- 
count of  the  treasurer's  false  return  of  delinquency,  and  of 
the  facts  connected  therewith,  the  appellant's  lot  became  re- 
leased from  the  lien  of  such  taxes,  and  the  treasurer  of  the 
county  ought,  in  equity  and  good  conscience,  to  be  enjoined 
from  collecting  or  attempting  to  collect  such  taxes  by  the 
sale  of  said  lot.  In  support  of  their  position,  the  appellant's 
counsel  have  cited  a  number  of  the  decisions  of  the  courts 
of  last  resort  in  other  States. 

We  do  not  deem  it  necessary,  however,  for  us  to  examine 
the  cases  cited  ;  for,  whatever  may  be  the  law  elsewhere,  we 
are  clearly  of  the  opinion  that  the  position  of  the  appellant's 
counsel  can  not  be  maintained,  in  view  of,  ot  in  opposition 
to,  the  express  provisions  of  the  statute  of  this  State  on  the 
subject  under  consideration.  In  section  170  of  the  assess- 
ment law  of  December  21st,  1872,  which  is  a  substantial 
and  almost  literal  re-enactment  of  section  113  of  the  assess- 
ment law  of  June  21st,  1852,  it  is  provided  as  follows : 

'*Sec.  170.  All  the  property,  both  real  and  personal,  sit- 
uated in  any  county,  shall  be  liable  for  the  payment  of  all 
taxes,  penalties,  interest  and  costs  charged  to  the  owner 
thereof  in  such  county,  and  no  partial  payment  of  any  such 
taxes,  penalties,  interest,  or  cost,  shall  discharge  or  release 
any  part  or  portion  of  such  projierty,  until  the  whole  be 
paid  ;  which  lien  shall  in  no  wise  be  affected  or  destroyed  by 
any  sale  or  transfer  of  any  such  personal  property."  1  R. 
S.  1876,  p.  114. 
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Under  the  provisions  of  this  section,  it  seems  very  clear 
to  us,  that  the  appellant  can  not,  under  the  allegations  of 
his  complaint,  be  heard  to  complain  of  the  alleged  attempt 
to  charge  his  single  lot  with  all  the  taxes  assessed  against 
Jewett  for  all  his  property,  both  real  and  personal,  in  said 
county ;  for  nothing  short  of  full  payment  of  the  whole  of 
such  taxes,  penalties,  interest  and  costs,  would  discharge  or 
release  his  said  lot  therefrom.    Meaker  v.  Koehy  ante,  p.  68. 
Upon  the  second  ground  relied  upon  by  the  appellant  for 
the  reversal  of  the  judgment  below,  his  counsel  say :     *'But, 
for  the  taxes  up  to  and  including  the  year  1872,  we  claim 
that  the  act  of  1872  (Acts  of  1872,  p.  57,)  repealed  all 
former  laws  on  the  subject  embraced  within  it,  and,  contain- 
ing no  saving  clause,  that  those  taxes  can  not  be  enforced. 
In  McQuUkin  v.  Doe,  8  Blackf.  581,  it  is  said :     *The  law 
is  well  settled,  that  when  a  statute  is  repealed,  it  must  be 
considered   (except  as  to  transactions  passed  and  closed) 
as  if  it  had  never  existed.'  '*  We  can  not  gainsay  the  law  as 
thus  stated,   nor  its  applicability  to  all  taxes  assessed  for 
those  years,  which  had  not  been  enforced  or  collected,  prior 
to  the  taking  effect  of  the  act  of  December,  21st,  1872,  on 
the  day  of  its  approval.     It  can  hardly  be  said,  however, 
that  this  question  is  fairly  presented  by  the  record  of  this 
cause ;  for  the  taxes  assessed  against  the  said  Jewett,  on 
all  his  property  in  said  county,  for  the  year  1873,  were 
assessed  under  the  aforesaid  act  of  December  21st,  1872, 
and  were  a  valid  and  subsisting  lien  on  the  appellant's  lot. 
The   complaint  failed  to  show  any  payment  or  tender  of 
those  taxes  for  the  year  1873,  and  it  was  therefore  bad,  we 
think,  beyond  all  doubt,  on  the  demurrer  thereto  for  the 
want  of  facts,  without  regard  to  the  taxes  of  prior  years. 
The  law  is  well  settled  in  this  State,  that  a  party  can  not 
maintain  an  action  to  be  relieved  from  an  illegal  tax,  until 
payment  or  a  tender  of  payment  has  first  been  made  by  him 
of  all  taxes  which  have  been  legally  assessed  against,  and 
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are  a  valid  lien  upon,  his  property ;  and  his  complaint  will 
be  held  bad  on  demurer,  unless  it  shows  such  payment,  or 
tender  of  payment.  MulliMn  v.  Reeves^  71  Ind.  281,  and 
cases  there  cited. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


»•» 


No.  8115. 

7«  isjl  Graft  v.  Graft. 

158    431 

Divorce. — Cruel  and  hihuman  Treatment  of  Wife. — Adultery. — Evident. — 
On  trial  of  a  wife^s  petition  for  divorce,  evidence  that  the  husband 
falsely  charged  her  with  adultery,  and  published  the  charge  to  her 
neighbors,  sustains  a  finding  of  cruel  and  Inhuman  treatment. 

Same. — Proof  of  Good  Character. — On  such  trial,  the  court  did  not  err 
In  permitting  her  to  prove  her  good  character  In  making  out  her  case 
in  chief. 

Same. — Excessive  Alimony. — ^Where  the  husband's  estate  was  worth  #7,000, 
and  consisted  largely  of  a  farm  of  120  acres,  an  aUowance  of  $4,000 
without  provision  for  the  maintenance  and  education  of  their  infant 
chUd  committed  to  her  custody,  was  excessive  by  #1,500. 

Same.— -Ctwtodj^  of  Child.— A  finding  in  favor  of  the  wife  is  sufficient  to 
authorize  an  award  to  her  of  the  custody  of  a  child,  eight  years  old, 
unless  an  abuse  of  judicial  discretion  affirmatively  appear. 

From  the  Miami  Circuit  Court. 

J.  L.  Fan^ar,  J.  Farrar^  8.  D.  Carpenter ^  H.  J.  Shirk 
and  J.  MitcheUy  for  appellant. 

J.  M.  Brown y  L.  Walker  and Cokj  for  appellee, 

Franklin,  C. — ^This  was  an  action  by  appellee  against 
appellant,  to  obtain  a  divorce.  The  appellant  answered  the 
complaint  by  a  denial,  and  filed  a  cross  complaint.  The  ap- 
pellee claimed  alimony,  and  each  claimed  the  custody  of 
their  infant  child,  Charles  E.  Graft,  who  was  eight  years  old. 
Appellee  answered  the  cross  complaint  by  denial ;  trial  by 


MAY  TERM,  1881.  137 


Graft  V.  Graft. 


court;  finding  for  appellee  on  her  complaint,  and  against  ap- 
pellant on  his  cross  complaint ;  motion  for  a  new  trial  over- 
ruled, and  appellant  excepted ;  decree  in  favor  of  appellee 
for  a  divorce,  alimony  and  the  care  and  custody  of  their  in- 
fant child,  Charles  E. 

The  only  error  assigned  in  this  court  is  upon  the  over- 
ruling of  the  motion  for  a  new  trial.  The  following  reasons 
were  embraced  in  the  motion  for  a  new  trial : 

1st.   Excessive  damages ; 

Sd.   Error  in  the  assessment  of  the  amount  of  recovery ; 

3d.  The  finding  was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law ; 

4th.  IiTegularity  in  permitting  evidence,  over  appellant's 
objection,  to  be  given  of  the  good  character  of  appellee, 
before  it  had  been  attacked  ; 

5th.  The  court  erred  in  giving  the  care  and  custody  of 
the  child  to  appellee ; 

6th.  The  court  erred  in  granting  the  decree  to  the  ap- 
pellee. 

As  to  the  fourth  reason :  Ordinarily,  the  character  of  a 
party  is  presumed  to  be  good  until  that  character  has  been 
attacked ;  but,  in  divorce  cases,  and  particularly  in  this 
case,  under  the  state  of  the  pleadings,  we  do  not  think  it 
erroneous  for  the  plaintiff  to  prove  her  good  character  in 
making  out  her  case  in  chief.  At  most,  it  is  not  such  an 
error  as  appellant  would  have  a  right  to  complain  of. 

The  third  and  sixth  reasons  are  based  upon  the  alleged 
insufficiency  of  the  testimony,  and  may  properly  be  consid- 
ered together. 

Appellee,  in  her  complaint,  charged  appellant  with  aban- 
donment, cruel  and  inhuman  treatment,  habitual  drunkenness 
and  adultery.  The  separation  of  the  parties  occurred  in 
February,  and  the  trial  in  March,  1879.  There  was  no 
proof  of  abandonment  by  appellant.  There  was  proof  of 
ill  treatment  and  abusive  language  by  appellant  toward  ap- 
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pellee ;  that  he  had  charged  her  with  being  guilty  of  adul- 
tery, and  had  repeatedly  reported  to  her  neighbors  that  she 
was  guilty  of  adultery.  We  have  examined  the  testimony, 
and  think  it  strongly  supports  the  finding  of  the  court  in 
favor  of  appellee,  on  her  complaint,  except  as  to  abandon- 
ment, and  against  appellant  on  his  cross  complaint.  And 
we  think  the  court  was  justified  in  coming  to  the  conclusion 
that  appellant  had  been  falsely  charging  and  reporting  that 
appellee  had  been  guilty  6f  infidelity,  to  which  it  woidd  be 
unnatural  in  the  wife  to  quietly  submit,  and  cruel  and  inhu- 
man on  the  part  of  the  husband  to  require  such  submission. 
Morse  v.  Morse^  25  Ind.  156. 

In  the  case  of  Shores  v.  Shores^  23  Ind.  546,  Ray,  J.,  in 
delivering  the  opinion  of  the  court,  says :  "That  she  should 
not  have  *  discharged  the  duties  of  a  faithful  and  affectionate 
wife'  to  the  husband, who  has  libelled  her  chaste  name  amoug 
her  neighbors,  may  be  a  sin  in  the  opinion  of  those  who  re- 
quire of  a  mortal  that  perfection  rarely  attained." 

^'Cruelty"  is  defined  to  mean,  to  give  pain, willing  or  pleased 
to  give  torment,  vex  or  afflict,  or  cause  grief  or  misery.  "In- 
human" is  defined  to  mean,  destitute  of  the  kindness  and  ten- 
derness that  belongs  to  a  human  being.  A  husband  could 
hardly,  by  any  other  means,  cause  a  sensitive  wife  more  men- 
tal pain,  torment,  vexation,  affliction,  grief  and  misery,  than 
to  falsely  charge  her  with  the  crime  of  adultery,  and  slan- 
derously report  the  same  around  among  her  neighbors  ;  and 
in  doing  so  he  would  certainly  be  guilty  of  great  unkindness 
and  want  of  tenderness  toward  her.  A  greater  violation  of 
the  marital  vow,  to  protect  and  defend  the  reputation,  as 
well  as  the  person,  of  a  wife,  the  husband  could  not  commit, 
than  to  wantonly  traduce  and  vilify  her  character. 

The  evidence  showed  conclusively  that  appellant  had  fre- 
quently been  intoxicated,  and  that  the  habit  of  intoxication 
had  grown  upon  him  and  become  much  stronger  for  a  short 
time  before  the  separation  and  divorce  trial.     And,  while 
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the  charge  of  abandonment  was  not  made  out,  we  think  the 
charsres  of  cruel  and  inhuman  treatment  and  habitual  drunk- 
enness  were  sufficiently  established  by  the  evideuce  to  sup- 
port the  finding  in  favor  of  appellee  and  the  decreeing  of 
the  divorce  by  the  court. 

The  first  and  second  reasons  for  a  new  trial  are  based 
upon  the  amount  decreed  as  alimony,  which  was  $4,000. 
From  the  testimony,  appellant's  estate  was  worth  some 
$7,000,  and  consisted  largely  of  a  farm  of  120  acres  of 
land.  In  the  case  of  Musaelmdn-'v.  Musselman,  44  Ind.  106, 
the  following  language  is  used:  •* Where  the  wife,  by  her 
industry  and  economy,  has  contributed  to  the  accumulation 
of  the  property,  and  where  the  divorce  has  been  granted  to 
her  on  account  of  the  misconduct  of  the  husband,  the  rule 
is,  that  she  should  not  be  placed  in  a  worse  condition  than  if 
she  had  survived  her  husband  ;  otherwise  the  husband  would 
be  permitted  to  take  advantage  of  his  own  wrong." 

Here  a  rule  is  laid  down  as  to  the  minimum  amount  of 
alimony,  but  not  as  to  the  maximum.  In  the  case  of  Ifert  v. 
Ifertj  29  Ind.  473,  where  the  estate  of  the  husband  was 
worth  some  $12,000,  but  only  120  acres  of  land,  in  Madison 
county,  worth  $6,000,  yielded  any  income,  a  decree  for 
$4,000  alimony  was  held  not  excessive  ;  and  Gregory,  J., 
in  delivering  the  opinion  of  the  court,  says :  **The  conduct 
of  the  husband  toward  his  wife  may  be  considered  in  fixing 
the  amount  of  alimonv  to  be  awarded  to  the  latter." 

In  the  case  of  Powell  v.  Powell,  53  Ind.  513,  in  relation 
to  the  amount  of  alimony  allowed  and  the  custody  of  infant 
children,  Howk,  J.,  in  the  opinion  of  the  court,  uses  the 
following  language :  * 'These  matters  are  both,  of  necessity, 
largely  within  the  discretion  of  the  court  below ;  and  the 
abuse  of  that  discretion  must  be  very  clear  indeed,  to  justify 
this  court  in  interfering  with  its  exercise." 

In  the  case  of  Conn  v.  Conn,  57  Ind.  323,  Biddle,  J.,  in 
delivering  the  opinion  of  the  court,  says :    ''The  discretion* 
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ary  power  of  the  lower  court  must  have  been  clearly  abased 
to  authorize  an  appellate  court  to  revise  it." 

The  statute  provides,  2  K.  S.  1876,  p.  331,  sec.  20 :  "The 
court  shall  make  such  decree  for  alimony  in  all  cases  con- 
templated by  this  act,  as  the  circumstances  of  the  case  shall 
render  just  and  proper,"  etc. 

In  the  case  of  liourke  v.  Rourke^  8  Ind.  427,  three  of  the 
judges,  GooKiNS,  Stuart  and  Perkins,  each  gave  a  separate 
opinion,  reversing  the  decree  for  alimony,  on  the  ground  of 
its  being  excessive.  In  that  case,  the  husband *s  property 
consisted  of  an  eighty-acre  tract  of  land,  valued  at  $2,000. 
The  wife  owned  foitv  acres  of  land,  but  its  value  is  not 
stated.  She  had  one  child  by  a  former  husband,  none  by 
the  second  marriage.  Tlie  court  decreed  to  her  $850  as  ali- 
mony. Stuart,  J.,  in  his  opinion,  uses  the  following  lan- 
guage: **True,  in  this,  as  in  many  other  questions,  much 
must  depend  on  the  discretion  of  the  courts.  But  it  is  a 
sound  discretion,  regulated  as  far  as  may  be  by  fixed  rules. 
The  law  aims  to  adjust  the  dissolution  on  such  terms  as 
shall  be  equitable  to  the  parties,  under  the  peculiar  circum- 
stances of  each  case.  But  to  encourage  divorces  by  such 
extravacrant  decrees  as  this, — ^to  render  the  mamasfe  tie  brit- 
tie,  and  its  obligations  and  duties  easily  thrown  aside,  hold- 
ing out  such  premiums  by  way  of  alimony  to  stimulate  the 
caprice  or  avarice  of  parties,  must  be  conceded  to  be  ques- 
tionable policy.  Imperfect  though  its  bliss  may  be  in  the 
particular  case,  the  ends  of  social  and  civil  polity  are  usually 
better  subserved  by  its  continuance  than  by  its  inconsider- 
ate dissolution."  While  the  facts  in  that  case  were  not 
analosrous  to  the  facts  in  the  case  under  consideration,  vet 
we  think  the  quotation  appropriate  to  the  subject  of  the 
amount  of  alimonv  to  be  decreed. 

In  connection  with  the  subject  of  alimony,  the  statute  also 
provides  (section  21)  that  "The  court,  in  decreeing  a  di- 
vorce, shall  make  provision  for  the  guardianship,  custody, 
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sapport,  and  education  of  the  minor  children  of  such  mar- 
riage/' Hence,  the  care,  custody,  support  and  education 
of  the  minor  children  are,  alike  with  alimony,  placed  within 
the  discretionary  power  of  the  court  below.  And  the  rule 
that  it  requires  a  clear  abuse  of  that  discretion,  before  this 
court  will  interfere  with  its  exercise  by  the  court  below,  is 
alike  applicable  to  both. 

The  court  below  having  found  in  favor  of  appellee,  and 
against  appellant  on  his  cross  complaint,  and  in  favor  of 
appellee  on  her  complaint,  we  see  no  good  reason  why  the 
guardianship,  etc.,  of  their  minor  child  should  not  be  awarded 
to  her.  It  will  be  observed,  in  this  case,  that  no  provision 
was  made  by  the  court  for  the  maintenance  and  education 
of  the  child.  And  to  allow  the  wife  a  judgment  for  more 
than  half  the  value  of  the  husband's  estate,  without  any  re- 
striction that  any  part  of  it  should  be  applied  for  the  use  of 
the  child,  under  the  liability  that  a  forced  sale  for  its  pay- 
ment would  consume  all  his  assets,  we  think  would  be 
excessive.  And,  unless  the  appellee  will  remit  a  part  of  the 
same,  the  judgment,  as  to  the  alimony,  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  divorce,  and  the  decree 
in  relation  to  the  care  and  custodv  of  the  child,  be,  and  the 
same  are  hereby,  rn  all  things  affirmed  ;  and  that,  should  ap- 
pellee, within  sixty  days,  enter  a  remittitur  for  the  sum  of 
$1,500,  then  the  judgment  for  alimony  for  $2,50Q  be  in  all 
things  affirmed.  Otherwise,  that  the  judgnient  for  alimony 
be  in  all  things  reversed,  and  that  each  party  pay  half  the 
costs. 


.  _-■  —  c  — .  —  . 
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No.  7847. 

The  Noblesville  and  Eaoletown  Gravel  Road  Com- 
pany V.  Gause. 

Master  and  Servant.— ro2l-6yate  Beam^^Toll-Qate  Keeper.^Injuru  to 
Traveller, ^-jRespondeat  Superior. — On  trial  ef  an  action  by  a  traveller 
against  a  gravel  road  company,  for  injuries  received  after  9  o^clock 
p.  M.,  from  its  toll-gate  beam^  witiiout  the  fault  of  the  traveller,  the 
evidence  showing  that  Its  toU-gate  and  appliances  were  at  all  times  in 
charge  of  the  toll-gate  keeper  as  its  only  officer  or  agent,  and  tfctat  his 
duty  to  collect  toll  ceased  at  9  o'clock  p.  m.,  no  inference  can  be  drawn 
that  he  ceased  to  be  its  servant  after  that  hour,  and  for  an  injury  negli- 
gently inflicted  by  such  agent  or  servant,  the  rule  of  respondeat  supe- 
rior must  prevail. 

Same. — Instrttction.-Servant^s  Employment.— Jn  such  case,  the  court 
rightly  refused  to  instruct  the  jury,  that  after  9  p.  M.^^  its  gate-keeper 
ceased  to  be  in  its  employment." 

Same. — Evidence. — Instructions  must  not  assume  as  true  facts  upon 
which  there  is  conflicting  evidence. 

Same. — Evidence inRebuttal.^D^osittons. — Discretionof  Trial  Court. — ^The 
introduction  of  evidence  in  rebuttal  is  matter  much  within  the  discre- 
tion of  the  trial  court,  and  the  admission  of  depositions  as  such  evidence 
is  not  an  abuse  of  discretion  calling  for  appellate  interference. 

Same. — Expert — Witness. — Physician. — Opinion, — ^The  opinion  of  a  wit- 
ness shown  to  be  a  physician  skilled  in  his  profession,  and  hence  en- 
titled to  be  treated  as  an  expert,  is  competent  evidence  as  to  the  prob- 
able permanent  effects  of  the  injury  complained  of. 

From  the  Hamilton  Circuit  Court. 

D.  Mos8  and  R.  R.  Stephensouy  for  appellant. 
W.  Garver  and  R.  Chrdham^  for  appellee. 

Elliott,  J.  —We  are  not  required  to  critically  examine 
the  pleadings  in  this  case,  as  the  only  questions  argued  are 
those  arising  upon  the  ruling  denying  appellant  a  new  trial. 
In  order,  however,  to  understand  the  forc«  of  objections 
urged  against  rulings  upon  instructions,  it  is  necessary  to 
briefly  summarize  some  of  the  leading  facts  stated  in  appel- 
lee's complaint,  and  established  by  the  evidence.  The 
appellant  was  the  owner  of  a  toll-road,  had  constructed 
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across  it  for  use  as  a  toll-gate  a  rude  wooden  beam  of  large 
size,  which  could  be  raised  or  lowered  by  the  gate-keeper. 
The  appellee  was  riding  along  said  road  after  night  in  a 
Tehicle  drawn  by  one  horse,  driven  by  her  brother ;  the  toll- 
gate  keeper,  as  the  vehicle  was  passing  the  gate,  let  the 
beam  down  and  inflicted  personal  injury  upon  the  appellee. 
There  was  some  evidence  tending  to  show  that  the  gate- 
keeper was  the  agent  of  the  gravel  road  company  for  the 
porpose  of  collecting  toll  only  until  9  o'clock  p.  m.,  and  that 
the  act  complained  of  happened  some  time  after  that  hour. 
There  was,  however,  uncontradicted  evidence  showing  that 
tlie  gate-keeper  was  in  sole  charge  of  the  toll  house  and 
gate  at  all  times,  and  that  he  was  the  only  agent  or  officer 
of  the  corporation  who  had  control  of  that  ppoperty. 

We  shall  follow  the  order  of  discussion  adopted  by  coun- 
sel, and  dispose  of  the  questions  as  the  brief  presents  them. 

Counsel  thus  state  and  discuss  the  first  question :  **The 
court  erred  in  refusing  to  suppress  the  deposition  of  Morris, 
taken  in  term  time ;  at  least  it  should  have  been  suppressed 
in  part."  We  have  quoted  all  that  is  said  by  counsel  upon 
this  question,  and  we  may,  we  suppose,  take  it  for  granted 
that  no  reasons  are  offered  in  support  of  their  proposition 
because  there  were  none  to  offer.  We  know  that  the  statute 
authorizes  depositions  to  be  taken  in  teim  time,  and  no 
reason  is  shown  us  by  counsel  why  the  statute  should  not 
apply  in  this  particular  case.  Act  of  March  3d,  1877,  Acts 
1877,  Reg.  Sess.,  p.  104. 

The  second  proposition  stated  by  counsel  is,  in  the  brief, 
thus  disposed  of:  **The  court  erred  in  permitting  portions 
of  Losey's  deposition  to  be  read  as  rebutting  evidence." 
We  can  not  regard  this  as  a  discussion  of  the  question  sug- 
gested, and  might  properly  decline  to  give  the  question  any 
consideration.  The  point  may  be  readily  disposed  of,  how- 
ever, and  we  do  dispose  of  it  by  holding  that  the  introduc- 
tion of  evidence  in  rebuttal  is  matter  much  within  the  dis- 
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cretion  of  the  trial  court,  and  it  is  only  where  there  is  an 
abuse  of  discretion  that  appellate  courts  will  interfere.  We 
are  unable  to  perceive  that  there  was  any  abuse  of  discretion 
in  this  instance. 

It  is  insisted  that  the  court  improperly  allowed  a  medical 
witness  to  e^tpress  an  opinion  as  to  the  probable  permanent 
effect  of  the  personal  injury  received  by  the  appellee.  There 
was  no  error  in  this.  The  witness  was  shown  to  be  suffi-* 
ciently  skilled  in  his  profession  to  be  entitled  to  be  treated 
as  an  expert,  and  his  opinion  was,  therefore,  competent. 

The  appellant  complains  of  the  refusal  to  give  the  second 
instruction  asked  by  it.  That  instruction  is  as  follows :  **H 
you  find  from  the  evidence,  that  the  defendant  only  required 
its  gate-keeper  to  take  toll  on  its  road  from  5  o'clock  a. 
M.  until  9  o'clock  p.  M.,  after  the  last-named  hour,  its 
gate-keeper  ceased  to  be  in  its  employment."  The  court 
did  right  in  refusing  this  instruction.  It  wns  not  relevant 
to  the  case  made  by  the  evidence,  for  there  is  no  evidence 
showing  that  the  gate-keeper's  employment  ceased  at  9 
o'clock  p.  M.  of  each  day.  The  gate-keeper  was  in  charge 
of  the  toll-house  and  appurtenances,  and  his  duty  was  a 
continuous  one,  not  terminating  at  any  particular  hour  of  the 
day.  The  gate  was  entrusted  to  his  management  at  all 
hours,  and  he  was,  therefore,  at  all  times  the  servant  of  the 
company,  so  far  as  the  care  and  management  of  the  gate 
were  concerned,  whether  his  right  to  gather  toll  did,  or  did 
not,  cease  at  9  o'clock  of  each  night.  The  instruction 
was  rightly  refused,  for  the  further  reason  that  it  narrows 
the  question  of  employment  to  the  continuance  of  the  right 
to  collect  toll.  It  may  well  have  been,  that  the  duties  of 
the  servant  extended  beyond  the  hours  prescribed  for  taking 
toll,  for  he  was  put  in  exclusive  charge  of  the  toll-house  and 
its  appurtenances,  and  it  would  have  been  erroneous  to  have 
confined  the  question  of  agency  to  the  right  to  gather  toll. 
A  further  reason  justifying  its  refusal  is,  that  the  law  upon 
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the  subject  of  master  and  servant  was  con-ectly  stated  in 
the  instructions  given  by  the  court,  and  quite  as  favorably 
to  appellant  as  counsel  had  a  right  to  ask. 

The  third  instruction  asked  is,  in  effect,  the  same  as  the 
second,  and,  for  reasons  just  given,  was  properly  refused. 

Counsel  have  cited  cases  declaring  the  familiar  rule,  that 
a  master  is  responsible  for  the  acts  of  the  servant  only  when 
the  latter  is  acting  within  the  scope  of  his  employment,  but 
this  was  an  unnecessaiy  work,  for  the  general  rule  is  too 
well  settled  and  understood  to  need  support  from  adjudged 
cases.  The  question  here  is  not  as  to  the  general  rule,  but 
as  to  whether  these  particular  instructions  express  and  apply 
it  correctly.  The  general  rule  is  not  questioned,  but  the 
question  is  whether  the  appellant's  instructions  gave  it  a' 
proper  application.  It  is  very  apparent,  in  this  case,  that 
the  servant's  duty  did  not  terminate  with  gathering  each 
day's  toll,  but  that  it  extended  to  the  control  of  the  gate 
and  its  appliances,  and  if,  while  managing  them  for  the 
master,  he  negligently  inflicted  an  injury  upon  a  traveller, 
who  was  free  from  fault,  the  rule  of  respondeat  superior 
must  prevail. 

Counsel  say,  and  it  is  all  they  do  say,  of  the  ninth  instruc- 
tion asked  by  them  :  **The  court  erred  in  refusing  to  give 
the  ninth  instruction  asked  by  the  appellant.  It  is  too 
clearly  the  law  to  require  the  citation  of  authorities.  There 
was  testimony  tending  to  prove  contributory  negligence.'* 
We  think  there  was  no  error  in  refusing  this  instruction.  It 
Wolates  the  rule  that  instructions  must  not  assume,  as  true, 
facts  upon  which  there  is  conflicting  testimony,  for  some 
material  facts  are  assumed.  So  far  forth  as  it  is  correct,  it 
was  substantiallv  embodied  in  the  instructions  of  the  court, 
and  especially  in  the  fourth  instruction,  given  upon  the  re- 
quest of  the  appellant. 

Judgment  affirmed,  at  costs  of  appellant. 
Vol.  76.— 10 
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Practice. — Defect  of  Parties, — Demurrer. — Plea  in  Abatenient, — New  Trial. 
— ^That  there  is  a  defect  of  parties  is  not  cause  for  a  new  trial,  but 
the  question  should  be  raised  by  demurrer  or  plea  in  abatement. 

Same. — Superior  Court, — Appeal. — Waiver, — A  defendant  appealing  and 
assigning  as  errors,  at  general  term  of  a  superior  court,  that  the  plain- 
tiff was  not  the  proper  party,  and  that  his  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  not  having  at  special  term 
demurred  or  moved  that  the  complaint  be  made  more  specific,  must  be 
deemed  to  have  waived  the  errors  specified. 

Same. — Pleading. — Defective  ComplaUit  Cured  by  Verdict, — ^A  complaint, 
defective  in  not  alleging  a  refusal  of  the  proper  party  to  bring  the 
action,  if  not  demurred  to,  is  cured  by  a  verdict  in  favor  of  a  plaintiff 
having  a  beneficial  personal  interest. 

Same. — Evidence, — Appeal. — Unless  all  the  evidence  is  in  the  record,  ques- 
tions involving  its  sufficiency  to  sustain  a  finding  can  not  be  consid- 
ered on  appeal. 

From  the  Marion  Superior  Court. 
C  P.  Jacobs y  for  appellant. 

Woods,  J. — On  the  19th  day  of  April,  1876,  the  appel- 
lant, Cleaveland,  brought  his  verified  complaint  against  John 
H.  Vajen  and  J.  H.  Baldwin,  and  procured,  in  the  court 
below,  the  appointment  of  a  receiver.  Afterward,  in  Febru- 
ary, 1877,  Cleaveland  filed  in  said  cause  his  petition,  wherein 
he  alleged,  **That,  by  the  decree  of  the  court  hereinbefore 
rendered,  the  said  defendant  Vajen  was  required  and  ordered 
to  turn  over  to  the  receiver  appointed  herein,  all  moneys 
received  by  him,  Vajen,  since  October  10th,  1876  ;  that,  by 
the  report  of  the  receiver  herein,  filed  January  31st,  1877, 
it  appears  that  the  said  receiver  made  a  demand  upon  said 
Vajen  for  said  moneys  so  ordered  by  the  court  to  be  turned 
over  by  him,  but  that  said  Vajen  wholly  fails  and  refuses  so 
to  do ;  that  said  Vajen  has  filed  a  petition  setting  forth  a 
claim  to  the  said  moneys  so  received  by  him  since  Octo- 
ber 10th,  1876,  to  replace  moneys  advanced  by  him»  etc., 
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but  plaintiff  submits  that  these  matters  were  all  deter- 
mined by  the  said  decree  of  the  court  herein,  and  that  said 
Vajen  should  be  required  to  obey  the  said  order  of  the 
coart  *  *  or  be  cited  to  appear  and  answer  as  for  contempt ; 
•  *  that,  by  the  decree  of  the  court  afoi*esaid,  said  Vajen 
was  required  to  account  to  the  receiyer  for  all  discounts 
made  by  him,  not  credited  to  the  account  of  said  partner- 
ship ;  that  the  receiver's  report,  filed  herein,  states  that,  ac- 
cording to  the  books  and  accounts,  said  Vajen  has  accounted 
for  all  of  said  discounts,  but  plaintiff  submits  and  av^rs  -that 
such  is  not  the  fact ;  that  said  Vajen  has  never  entered  upon 
the  books  of  said  partnership  large  sums  of  discounts  and 
profits  made  by  him,  in  discounting  and  purchasing  the  notes 
given  for  the  purchase-money  of  said  land,  and  plaintiff 
prays  a  discovery  as  to  this  matter,  and  that  the  court  will 
enquire  into  the  same,  allow  witnesses  to  be  subpcenaed  to 
testify,''  etc. 

Without  demurring,  Vajen  filed  an  answer  of  general  de- 
nial to  this  petition,  and,  upon  a  trial  had,  the  court  found 
that  Vajen  had  received  credit  for  $3,160.19,  **over  and 
above  the  true  amount  actually  due  herein  upon  and  for  the 
purchase  and  payment  of  five  of  the  notes  given  for  the  pur- 
chase-money of  the  Springdalc  lands,  to  Abner  Pope,  and 
that,  in  making  settlement,  he,  Vajen,  ought  to  be  charged 
with  said  sum  in  addition  to  what  he  has  been  charged 
with."  Upon  this  finding  the  court  gave  judgment,  which, 
on  appeal  to  the  general  term,  was  reversed. 

The  errors  assigned  at  the  general  term  were : 

First.   The  overruling  of  the  motion  to  modify  the  decree  ; 

Second.   The  overruling  of  the  motion  for  a  new  trial ; 

Third.  The  compelling  of  the  appellant  to  account  for 
money  saved  in  paying  off  his  own  notes,  with  his  own  money ; 

Fourth.  The  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ; 
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Fifth,  The  receiver,  not  the  appellee,  was  the  proper 
party  plaintiff. 

By  not  demurring  to  the  complaint,  nor  moving  that  it  be 
made  more  specific,  the  appellee  should  be  deemed  to  have 
waived  the  matters  alleged  in  the  fourth  and  fifth  specified^ 
tions  of  error.  Conceding,  without  deciding,  that  the  actiou 
should  have  been  brought  by  the  receiver,  it  is  clear  that 
Oleaveland  had  a  beneficial  personal  interest,  and,  in  case  of 
the  neglect  and  refusal  of  the  receiver  to  move  in  the  prem- 
ises, might  himself  bring  the  action.  It  is  averred  that  the 
receiver  had  made  a  report  favorable  to  the  appellee  un  ref- 
erence to  the  subject  of  the  dispute,  and,  this  being  so,  if 
the  complaint  be  defective  in  not  alleging  a  refusal  of  the 
receiver  to  bring  the  action,  the  verdict  must  be  held  to  cure 
the  defect.  See  The  Indianapolis ,  etc.^  H.  R.  Co.  v.  M(y 
Cafferyy  72  Ind.  294,  and  cases  cited. 

The  theory  of  the  petition  seems  to  be  that  the  court  had 
already  adjudged  between  the  parties  as  to  their  xespective 
rights  in  and  to  the  moneys  and  discounts  mentioned  in  the 
petition,  and,  this  being  so,  it  was  probably  unnecessary  that  a 
copy  of  the  agreement  between  the  parties,  which  is  set 
out  in  the  evidence,  should  have  been  made  a  part  of  the 
petition.  Indeed,  supposing  that  these  rights  had  already 
been  adjudged,  we  do  not  perceive  why  the  question  of  the 
construction  of  that  agreement  was  regarded  open,  as  it 
seems  to  have  been,  at  the  hearinfir.  However,  we  are  not 
called  on  to  decide  anything  in  reference  to  this  aspect  of 
the  case. 

The  motion  to  modify  the  decree  does  not  appear  in  the 
record,  but  the  omission  seems  to  be  immaterial,  as  it  is^ 
evident  that  the  general  term  did  not  act  upon  it. 

The  third  assignment  is  embraced  in  the  second,  which  i» 
upon  the  overruling  of  the  motion  for  a  new  trial.  The 
causes  alleged  for  a  new  trial  are,  that  the  finding  and  judg- 
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meat  are  contrary  to  the  law  and  the  evidence,  and  not  sup- 
ported by  sufficient  evidence ;  the  refusal  of  the  court  to 
modify  the  decree ;  that  the  court  erred  in  making  an  .order 
irhen  Baldwin  was  not  a  party  to  the  proceedings;  that 
under  the  contract  between  Yajen  and  Pyle^  assigned  by 
Pyle  to  Cleaveland,  Vajen  and  Cleaveland  were  not  partners, 
and  therefore  Yajen  is  not  liable  for  the  so-called  discounts, 
made  upon  the  payment  of  his  own  notes  with  his  own 
money ;  that  the  damages  are  excessive. 

That  Baldwin  was  not  a  party  is.  no  cause  for  a  new  trial. 
The  question  should  have  been  raised  by  demurrer,  or  by  a 
plea  in  abatement.  The  other  causes  all  depend  upon  the 
construction  of  the  contract  between  the  partners,  and  in- 
volve a  consideration  of  the  evidence. 

The  record,  however,  does  not  contain  all  the  evidence. 
The  bill  of  exceptions  contains  the  following  statement: 
^'Which  was  all  the  evidence  given  in  the  cause,  except  as 
hereinafter  set  forth.  The  original  pleadings  and  proceed- 
ings in  this  cause  were  put  and  read  in  evidence.  It  was 
agreed  *  *  that  the  evidence  taken  by  Mr.  Anderson 
should  be  considered  in  evidence,  the  same  being  on  file  in 
this  court,  and  was  all  the  evidence  given  on  the  trial  when 
the  receiver  was  appointed.     (Here  insert.)'* 

The  evidence  here  referred  to,  and  the  original  pleadings 
and  proceedings,  are  not  in  this  record.  In  their  absence, 
it  is  clear  that  the  merits  of  the  appeal  can  not  be  ascer- 
tained and  decided. 

The  judgment  of  the  general  term,  reversing  the  judg- 
ment rendered  at  the  special  term,  is  affirmed. 
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Husband  and  Wife. —  Wife^a  Property, — Execution, — Evidence, — Fraud* 
— ^In  an  actiou  by  a  debtor-s  wife,  to  recover  possession  of  i}ersonal 
property,  seized  by  virtue  of  an  execution  on  a  judgment  against  him^ 
evidence  that  the  property  was  by  him  transferred  through  a  trustee  to 
her  after  she  had,  by  mortgage  of  her  land,  obtained  for  his  use,  in  pay- 
ing debts,  a  large  loan,  and  when  he  was  the  owner  of  a  large  amount 
of  property,  apparently  sufficient  to  pay  all  his  debts,  shows  a  transact 
tion  bearing  on  its  face  no  marks  of  fraud  as  against  his  creditors,  and 
does  not  sustain  a  verdict  against  her. 

Same. — Sale, — ^The  character  of  a  sale  or  transfer  of  property  by  a  debtor 
must  be  judged  by  the  circumstances  existing  at  the  time,  and  not  by 
Bubsequent  events  having  no  actual  connection  with  the  transaction. 

From  the  Allen  Circuit  Court. 

a.  S.  Taylor  and  3.  L.  Morris^  for  appellant. 
F.  P.  Randall  and  G.  W.  Seavey^  for  appellees. 

NiBLACK,  J.— This  action  was  commenced  by  the  filing  of 
a  complaint  by  Mary  Eay,  before  a  justice  of  the  peace,  al- 
leging that  an  execution,  issued  upon  a  judgment  rendered 
by  him  in  favor  of  Oscar  Simons  and  against  William  F. 
Ray  had  been  wrongfully  levied  by  Joseph  H.  Elright,  a 
constable  of  the  proper  township,  to  whom  the  same  bad 
been  directed,  upon  a  certain  bay  mare,  the  property  of  the 
said  Mary  Ray,  and  demanding  a  trial  of  the  right  of  prop- 
erty as  between  her  and  the  said  Simons  and  EIright. 

There  was  a  finding  and  judgment  for  the  defendants  be- 
fore the  justice. 

In  the  circuit  court,  to  which  an  appeal  was  taken,  a  trial 
by  a  jury  resulted  in  a  verdict  for  the  defendants.  A  motion 
for  a  new  trial,  challenging  the  suflSciency  of  the  evidence, 
being  first  overruled,  judgment  was  rendered  upon  the  ver* 
diet  in  favor  of  the  defendants. 

It  was  made  to  appear  by  the  evidence  that  some  time  be- 
fore the  mare  in  controversy  was  levied  upon  by  the  con- 
stable, the  plaintiff  was  the  owner  in  her  own  right  of  three 
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lots  in  Williams'  addition  to  the  city  of  Fort  Wayne,  upon 
one  of  which  a  dwelling-house  was  situate  ;  that  William  F. 
Rav,  the  execution  defendant,  who  was  the  husband  of  the 
plaintiff,  being  at  the  time  considerably  in  debt,  and  sharply 
pressed  by  some  of  his  creditors,  induced  the  plaintiff  to 
obtain  a  loan  upon  and  to  mortgage  her  lots  above  referred 
to  for  the  sum  of  $3,500,  and  to  permit  him  to  have  the  use 
of  the  proceeds  of  such  loan  ;  that  the  said  William  F.  Ray 
either  used  in  the  payment  of  his  debts,  or  otherwise  appro- 
priated to  his  own  use,  all  of  such  proceeds,  except  about 
the  sum  of  $700  ;  that,  in  consideration  of  the  money  thus 
obtained  for  him  by  the  plaintiff,  he,  acting  through  a  trus- 
tee, caused  certain  personal  property  in  use  upon  a  farm  in 
Allen  county,  belonging  to  him,  as  well  as  an  interest  in  the 
land  constituting  the  farm,  to  be  conveyed  and  transferred 
to  her ;  that  the  mare  in  controversy  was  a  part  of  the  per- 
sonal property  so  conveyed  and  transferred  to  the  plaintiff ; 
that  the  loan  obtained  by  the  plaintiff  on  her  lots  remained 
unpaid  at  the  time  of  the  trial. 

There  was  also  evidence  tending  to  prove  that  William 
F.  Ray  claimed,  and  induced  the  plaintiff  to  believe,  that 
the  loan  so  obtained  by  her  on  her  lots  would  enable  him  to 
pay  his  most  pressing  debts,  and  to  thus  tide  over  the  emer- 
gency which  had  made  it  necessary  for  him  to  raise  some 
money.  There  was  also  evidence  tending  to  show  that,  at 
the  time  William  F.  Ray  caused  the  mare  and  other  prop- 
erty to  be  transferred  to  the  plaintiff,  he  was  the  owner  of 
property,  consisting  mostly  of  real  estate,  of  the  value  of  at 
least  $18,000,  and  of  probably  more  than  $20,000.  Some 
things  were  also  brought  out  by  the  evidence,  tending  to 
show  that,  afterward,  the  said  William  F.  Ray's  pecuniat-y 
condition  either  became,  or  proved  to  be,  very  bad,  and  that 
some  of  his  property  at  least  had  been  sold  away  from  him, 
under  legal  proceedings.  But  nothing  was  disclosed  from 
which  it  could  have  been  fairly  inferred  that,  at  the  time  .of 
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the  transfer  of  the  mare  and  other  property,  he  did  not  have 
sufficient  property  still  remaining  in  his  hands  to  pay  all  his 
debts.  On  the  contrary,  a  summary  of  his  indebtedness, 
as  disclosed  by  the  evidence,  would  indicate  a  very  consid- 
erable excess  of  assets  in  his  hands,  over  his  liabilities,  at 
the  time  of  the  transfer. 

As  to  all  the  material  matter  brought  out  upon  the  trial, 
there  was  no  conflict  in  the  evidence.  We  are  of  the  opin- 
ion that  the  verdict  of  the  jury  was  not  sustained  by  suffi- 
cient evidence. 

The  character  of  a  sale  or  transfer  of  property  must  be 
judged  of  by  the  circumstances  existing  at  the  time,  and 
not  by  subsequent  events,  having  no  actual  connection  with 
the  transaction.  Sherman  y.  Hoglandy  54  Ind.  578.  We 
see  no  marks  of  fraud  upon  the  face  of  the  transaction  by 
which  the  mare  was  transferred  to  the  plaintiff,  and  no  ex- 
traneous evidence  was  adduced  from  which  a  fraudulent 
intent,  as  to  creditors,  could  have  been  reasonably  inferred. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
manded  for  a  new  trial. 


»•» 


No.  sees. 

BiLET  ET  AL.  V.  BOTEB  ET  AL. 

Kew  TRiA.'L.^Cause.— Verdict.— Finding  of  Court.— Where  the  Jury  try- 
ing a  cause,  in  the  f&ce  of  uncontradtcted  evidence,  return  a  verdict 
contrary  thereto,  such  verdict  will  be  set  aside,  and  a  new  trial  ffraatod. 
The  rule  is  the  same  as  to  the  finding  of  the  court. 

From  the  Hancock  Circuit  Court. 

T.  O.  Johnson  and  W.  H.  Hongh^  for  appellants. 
J.  W.  Jones  and  I.  P.  Poulson^  for  appellees. 


MAY  TERM,  1881.  153 


Biley  «l  al.  v.  Boyer  et  <a. 


BiCBa^ELL,  C.  C. — ^This  was  a  suit  by  appellants  against 
the  appellee  Charles  G.  Boyer,  to  recover  attorney's  fees. 
The  complaint  was  in  the  common  form.  The  answer  was 
the  general  denial.  The  issues  were  tried  by  the  court ;  there 
was  a  finding  for  the  plaintiffs  for  forty  dollars.  They  moved 
for  a  new  trial,  for  the  reason  that  the  finding  was  contrary 
to  the  evidence,  being  less  in  amount  than  the  lowest  value 
of  the  services  as  sworn  to  by  any  witness.  There  was  a 
judgment  upon  the  finding,  and  the  plaintiffs  appealed.  The 
error  assigned  is,  overruling  the  motion  for  a  new  trial.  The 
evidence  is  in  a  bill  of  exceptions.  Due  proof  was  made  of 
the  rendition  of  the  services.  Six  witnesses,  including  one 
of  the  plaintiffs,  swore  that  such  services  were  worth  a  sum 
nearly  double  the  amount  found  by  the  court.  Their  testi- 
mony was  not  contradicted.  No  witness  for  the  appellees 
gave  any  testimony  as  to  the  value  of  the  services ;  no  ques- 
tion upon  that  subject  was  put  to  any  of  them.  The  appellee 
swore  he  had  never  employed  the  attorney,  Denton,  but  he 
stated,  on  cross-examination,  that  he  was  present  at  the  two 
trials  of  the  case,  and  saw  Denton  taking  part  in  the  trial, 
and  made  suggestions  to  him  on  the  trial. 

In  Boe  V.  Cronkhitej  55  Ind.  183,  this  court  held  that, 
where  the  jury  trying  a  cause,  in  the  face  of  uncontra- 
dicted evidence  returns  a  verdict  contrary  thereto,  such  ver- 
dict should  be  set  aside  and  a  new  trial  granted.  See,  also, 
Bevan  v.  TomltTison^  25  Jnd^  253 ;  Jamiemn  v.  MiUer^  54 
Ind.  832  ;  Davis  v.  Orater,  62  Ind.  408 ;  Butterjield  v.  Trit- 
Hpo^  67  Ind.  338,  842.  The  rule  is  the  same  as  to  the  find- 
ing of  a  court. 

In  this  case  the  finding  was  contrary  to  the  evidence.  The 
court  erred  in  overruling  the  motion  for  a  new  trial.  The 
judgment  below  ought  to  be  reversed. 

Per  Cdbiam. — ^It  is  therefore  ordered,  upon  the  foregoii^ 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  reversed,  at  the  costs  of  the  appellees. 
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Ko.  8408. 
Faulkner  v.  Labrabee  et  al. 

Execution. — Proceeding  to  Enforce  Judgment  Against  Bedl  Estate  of  De- 
ceased Judgment  Debtor. — Statute  Construed.— Section  406  of  the  code,  2 
B.  S.  1876,  p.  197,  providing  for  the  issuing  of  execution,  does  not  apply 
to  cases  where  the  j  udgmen  t  debtor  has  died  and  his  land  has  passed  into 
the  hands  of  his  heirs,  but  only  to  cases  where  the  judgment  debtor  i& 
living,  and  does  not,  therefore,  entitle  a  party  to  have  execution  after  the 
judgment  deb  tor  ^s  deatli,  by  summary  proceedings  upon  mere  notice 
and  motion. 

Same. — Pleading. — Complaint, — Practice.-- Heirs. — Proceedings  for  the  en- 
forcement of  a  judgment  against  the  real  estate  of  a  deceased  judgment 
debtor,  in  the  hands  of  his  heirs,  require  the  filing  of  proper  pleadings^ 
and  the  decision  of  the  issues  by  a  regular  trial,  and  a  complaint  there^ 
for,  under  the  provisions  of  the  code  respecting  the  enforcement  of  such 
judgments,  2  R.  S.  1876,  p.  265,  which  fails  to  show  that  any  property 
of  the  decedent  came  into  the  hands  of  the  heir  against  whom  relief  ia 
sought,  is  insufficient. 

From  the  Ripley  Circuit  Court. 

O.  Durbin^  H.  W,  Harrington  and  A.  G.  Howe^  for  ap- 
pellant. 

J.  O.  CravenSy  for  appellees. 

Elliott,  J. — The  court  below  sustained  demurrers  to  w^ 
pellant's  complaint,  and  error  is  assigned  upon  this  ruling. 

The  first  paragraph  of  the  complaint  alleges  that,  on  the 
27th  day  of  November,  1865,  Hess  and  others  obtained 
judgment  against  James  H.  Colston,  for  $1,063.63;  that,* 
on  the  6th  of  March,  1867,  Colston  procured  Henry  Yates 
to  become  replevin  bail  upon  the  said  judgment ;  that  Yates 
was  compelled  to  pay,  and  did  paV,  the  entire  amount  of 
the  judgment ;  that,  in  1870,  Yates  assigned  the  judgment 
to  the  appellant :  that  James  W.  Colston  died,  leaving  sur- 
viving him  as  his  only  heir,  his  wife,  Sarah  E.  Colston; 
that,  in  1872,  an  administrator  of  said  decedent's  estate  was 
appointed,  and  that  final  settlement  Was  made  in  1874.  It 
is  also  averred  that  said  judgment  is  unpaid,  and  that  it  is  a 
lien  upon  real  estate  of  which  James  H.  Colston  was  the 
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owner  when  the  judgment  was  rendei*ed,  but  no  descriptioD 
of  the  real  estate  is  given.  The  second  paragraph  is  differ- 
ent from  the  first  in  this  respect :  It  gives  a  description 
of  the  real  estate  of  which  James  W.  Colston  is  alleged  to 
have  been  the  owner  when  the  judgment  was  rendered. 

Appellant  contends  that  the  facts  stated  in  his  complaint 
make  a  case  within  section  406  of  the  code.  That  section 
does  not  apply  to  cases  where  the  judgment  debtor  has  died 
and  the  land  has  passed  into  the  hands  of  his  heirs.  It  is  ev* 
ident,  from  the  language  of  the  section  itself,  that  it  applies 
only  to  cases  where  the  judgment  debtor  is  living.  That 
this  is  the  true  meaning  of  the  section  of  the  code  under  im- 
mediate mention,  is  apparent  from  the  fact  that  there  are 
other  provisions  governing  cases  where  the  judgment  debtor 
has  died.  It  is  the  settled  rule  of  the  common  law  that  an 
execution  can  not  be  issued,  after  the  death  of  the  executioa 
debtor,  which  will  authorize  the  sale  of  real  estate  bound  by 
the  lien  of  the  judgment.  When  a  person,  who  was  not  & 
party  to  the  original  judgment,  becomes,  by  the  death  of 
the  execution  defendant,  an  owner  of  the  real  estate  affected 
by  the  judgment,  the  common  law  required  that  he  should 
be  made  a  party,  by  a  scire  facias ^  before  execution  could 
rightfully  issue.  Section  406  does  not  so  far  impinge  upon 
the  common-law  rule  as  to  entitle  a  party  to  have  execu«- 
tion,  after  the  judgment  debtor*s  death,  by  summary  pro- 
'ceedings  upon  mere  notice  and  motion. 

The  complaint  shows  the  death  of  the  original  debtor,  thfe 
appointment  of  an  administrator  and  the  final  settlement  of  the 
estate  of  the  deceased  judgment  defendant.  The  facts  stated 
show  a  case  which,  if  properly  made  out,  would  fall  within  the 
provisions  of  section  642  of  the  code.  This  section  provides 
that,  in  case  of  the  death  of  any  judgment  debtor,  the  heirs 
of  such  debtor  may,  after  the  expiration  of  one  year  from 
the  time  of  granting  letters  of  administration,  be  summoned 
to  show  cause  why  the  judgment  should  not  be  enfotced 
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against  the  estate  of  tbe  judgment  debtor,  in  their  hands 
respectively.  Provision  is  made  in  sections  643,  644,  645 
and  646  for  the  issuing  of  a  summons,  for  the  formation  of 
issues,  and  for  trial.  It  is  evident,  therefore,  that  proceed- 
ings, in  cases  ivhere  the  execution  debtor  is  dead,  are  very 
different  from  those  in  cases  where  he  is  in  life ;  for,  in  the 
latter  case,  the  proceeding  is  a  mere  summary  one,  by  in- 
formal notice  and  motion ;  whereas,  in  the  former,  the  pro- 
ceeding is  a  formal  and  regular  one,  requiring  the  filing  of 
propet  pleadings,  and  the  decision  of  the  issues  by  a  regu- 
lar trial.  In  the  proceedings  to  revive,  the  proper  judgment 
IS,  that  the  money  be  made  out  of  assets  in  the  hands  of  the 
administrator ;  but,  if  they  be  not  sufficient,  then  of  the 
lands  of  the  decedent.  Graves  v.  Skeels^  6  Ind.  107.  The 
only  judgment  which  is  proper,  under  section  406,  is  a  mere 
order  that  execution  issue. 

The  complaint  is  insufficient,  under  the  provisions  of  the 
•code  respecting  the  enforcement  of  judgments  against  the 
real  estate  of  deceased  judgment  debtors,  for,  at  least,  one 
plain  and  substantial  reason.  It  does  not  aver  that  any 
property  came  to  the  hands  of  the  appellee,  and  section  642 
provides  that  the  judgment  may  be  enforced  against  the 
property  of  the  judgment  debtor,  in  the  hands  of  tbe  heirs 
respectively.  Under  this  provision,  no  complaint  can  be 
^ood  which  fails  to  show  that  property  of  the  decedent  did 
«ome  to  the  hands  of  the  heir  against  whom  relief  is  sought. 
The  present  complaint,  so  far  from  showing  that  any  prop- 
'orty  of  the  deceased  came  to  the  hands  of  the  appellee,  does 
not  even  show  that,  at  the  time  of  his  death,  he  was  the 
owner  of  any  property  at  all.  It  is  averred  that  he  owned 
real  estate  in  1866,  but  it  is  not  alleged,  even  by  the  re- 
motest indirection,  that  he  owned  any  when  he  died,  m 
1869.  The  ruling  upon  the  demurrer  to  the  complaint  was 
right,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed,  at  costs  of  appellant. 
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No.  8079. 

Stumph  et  al.  v.  Bauee  et  al. 

Fabtkership. — Execution  on  Judgment  Against  One  Partner, —  Spedfio 
ArUdes  not  Subject  to  Lct?y.— Specific  articles  of  partnership  property » 
consisting  of  less  than  the  whole,  can  not  be  levied  upon  to  satisfy  the 
individual  debt  of  one  of  the  partners.  The  enth^  leviable  property 
of  the  co-partnership  must  be  seized  by  the  officer  under  the  execution. 

Same.— Partner  i^'ttrnwAtn^  Capitah—''  Working  Interest.''— Individual  Debt. 
—Where  S.  furnished  the  capital  and  owned  all  the  stock  of  a  co-part- 
nership, and  R.  contributed  his  labor  and  experience  and  had  a  "work- 
ing interest-'  only,  receiving  a  share  of  the  net  profits  for  his  services, 
the  property  did  not  become  partnership  property,  but  was  liable  to  be 
seized  and  sold  to  satisfy  the  individual  debts  of  S. 

Sfscial  Finding.— Practice.— -Fact  not  Found.— A  failure  to  flind  a  fact 
for  a  party  having  the  burden  of  proof  is  equivalent  to  a  finding  against 
him. 

From  the  Marion  Superior  Court. 

B.  B.  Duncan^  C   W.  Smith  and  J.  8.  Duncan^  for 
appellants. 

Best,  C ^This  action  was  brought  by  the  appellants,  a» 

partners,  to  recover  six  barrels  of  whisky,  which  the  appel- 
lee John  T.  Pressley,  as  sheriff,  had  levied  upon  to  satisfy 
an  execution  in  favor  of  his  co-appellee,  Adam  Bauer,  against 
John  B.  Stumph,  one  of  the  appellants. 

Issues  were  formed  and  submitted  to  the  court  for  trial ,. 
with  the  request  by  the  appellants  that  the  court  find  the 
facts  specially,  and  state  its  conclusions  of  law  thereon. 
This  was  done,  and  appellants  excepted  to  the  conclusions  of 
law.  Final  judgment  for  the  appellees.  This  judgment 
was  affirmed  in  general  term,  from  which  appellants  appeal, 
and  insist,  by  the  proper  assignment  of  error,  that  the  court 
erred  in  its  conclusions  of  law. 

The  finding  of  facts  is  as  follows : 

"The  plaintiff  John  B.  Stumph,  who,  for  several  years 
prior  to  November  let,  1873,  had  been  engaged  in  the  whole- 
sale liquor  business  in  the  city  of  Indianapolis,  Indiana,  on 
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tbat  day  associated  the  plaintiff  James  R.  Ross  with  him  in 
said  business,  pursuant  to  a  verbal  agreement,  the  terms  of 
which  were  substantially  as  follows :  The  business  was  to  be 
continued,  Stumph  furnishing  all  the  capital  and  owning  all 
the  stock,  and  also  giving  his  attention  to  the  business. 
Ross  was  to  contribute  his  labor  and  experience  in  the  prose- 
cution of  the  business,  but  was  to  furnish  no  capital.  He 
was  to  have  what  he  and  Stumph  called  a  *  working  inter- 
est;' that  is,  one-third  of  the  net  profits  from  and  after 
November  1st,  1873 ;  but  in  the  event  there  should  be  no 
profits,  but  loss  instead,  Ross  was  not  to  bear  any  share  of 
such  loss.  The  plaintiffs  began  business  under  the  firm 
name  of  *John  B.  Stumph  &  Co.,'  and  have  continued  in 
business  ever  since  under  that  name,  and  at  the  same  place 
and  upon  the  terms  as  originally  agreed  upon,  except  that, 
since  November  1st,  1877,  the  agreement  has  been  that  Ross 
should  have  one-half,  instead  of  one-third,  of  the  net  profits. 
Prior  to  the  14th  day  of  August,  1877,  the  defendant  Bauer 
had  recovered,  in  the  Superior  Court  of  Marion  county,  In- 
diana, a  judgment  against  said  Stumph,  upon  which,  on  the 
day  and  year  last  mentioned,  there  was  an  execution  in  the 
hands  of  the  defendant  John  T.  Pressley,  sheriff  as  aforesaid. 
On  the  day  and  year  last  mentioned,  said  defendant  Pressley 
as  sheriff,  made  demand  of  said  Stumph  to  turn  out  prop- 
erty to  be  sold  under  the  said  execution ;  whereupon  said 
Stumph  turned  out  some  encumbered  real  estate,  and  re- 
fused, at  that  time,  to  turn  out  any  other  property,  real  or 
personal,  out  of  the  sale  of  which  to  satisfy  the  said  execution. 
The  real  estate  so  turned  out  was  appraised,  and,  upon  such 
appraisement,  it  was  ascertained  that  it  was  not  worth  any- 
thing over  and  above  the  encumbrances  upon  it,  which  were 
liens  prior  to  that  of  the  judgment  of  the  plaintiff  Bauer. 
And  thereupon  said  defendant  Pressley,  as  sheriff  as  afore- 
said, levied  the  said  execution  upon  six  (6)  barrels  of 
whisky,  the  same  replevied  in  this  action,  and  part  of  the 
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«tock  on  hand  in  the  plaintiff's  business,  the  entire  stock 
oaband,  at  that  time,  being  of  the  value  of  twenty  thou- 
sand dollars  ($20,000).  The  said  §ix  barrels  of  whisky  ai'e 
of  the  value  of  four  hundred  and  fifty-six  dollars  ($456), 
and  are  now  in  the  possession  of  said  plaintiff,  under  the 
writ  of  replevin  issued  herein.  The  said  execution  is  still 
unsatisfied,  and,  at  the  commencement  of  this  action,  there 
was  due  thereon  the  sum  of  two  hundred  and  seventeen  dol- 
lars and  ninety-four  cents  ($217.94)  principal,  and  of  inter- 
est eighty-four  dollars  and  seventy-five  cents  ($84.75),  in- 
cluding costs  herein,  making  a  total  of  three  hundred  and 
two  dollars  and  sixty-nine  cents  ($302.69).'* 

Upon  the  foregoing  facts,  the  court  concluded  that  the 
appellants,  at  the^time  of  the  levy,  were  not  partners,  and 
that  the  facts  did  not  constitute  a  cause  of  action  againsi) 
the  appellees,  or  either  of  them. 

It  is  well  settled  that  specific  articles  of  partnership  prop- 
erty, consisting  of  less  than  the  whole,  can  not  be  levied 
upon  to  satisfy  the  individual  debt  of  one  of  the  partners. 
Branch  v.  Wiseman^  51  Ind.  1. 

If  the  property  in  question  was  partnership  property,  its 
seizure  was  unlawful,  and  the  appellants  were  entitled  to 
recover.  On  the  other  hand,  if  the  property  belonged  to 
Stumph,  the  levy  was  lawful,  and  the  judgment  was  right. 
Did  the  property  belong  to  Stumph?  This  depends  upon 
their  contract.  By  its  terms,  Stumph  was  to  furnish  all  the 
capital,  own  all  the  stock,  and  give  his  attention  to  the  busi- 
ness. Ross  was  to  contribute  his  labor  and  experience,  and 
was  to  have  a  third  of  the  net  profits.  This  property  was  a 
part  of  the  stock.  By  the  contract,  Stumph  did  not  put 
this  property  into  the  firm,  if  one  was  formed,  as  partner- 
ship property,  nor  part  with  its  title,  but,  on  the  contrary, 
retained  it  himself.  By  express  stipulation,  his  title  to  the 
property  was  the  same  after  as  before  he  made  the  contract, 
and  Eoss  had  no  greater  or  different  interest  in  the  property 
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than  he  would  have  had  had  he  engaged  to  render  the  same 
services  for  a  like  compensation.  Koss  was  not  to  own  the 
property,  nor  any  interest  in  it,  nor  was  it  to  belong  to  the 
firm.  True,  if  it  had  been  sold,  he  would  have  been  entitled 
to  one-third  of  the  net  profits,  and  so  he  would  have  been  had 
he  been  employed  to  render  such  services  for  such  compen- 
sation. Had  Stumph  put  this  property  into  the  firm,  and 
Ross  his  labor  and  experience,  the  profits  to  be  divided  in 
the  proportion  named,  the  property  would  have  been  part- 
nership property.  But  this  was  not  done.  On  the  contrary, 
Stumph  retained  it,  stipulating  that  he  himself  should  own 
it,  and  this  stipulation  fixes  the  relation  of  these  parties  to 
this  property.  As  between  them,  Stumph  owns  the  property, 
and  any  right  that  he  can  assert  to  it  against  Ross,  can  be 
asserted  against  him  by  the  individual  creditors  of  Stumph. 

Again,  the  conclusion  that  this  property  is  the  individual 
property  of  Stumph  is  strengthened  by  the  stipulation  in 
the  contract,  that  Ross-  interest  is  a  *'working  interest,*'  viz.^ 
one-third  of  the  net  profits.  Stumph  furnished  everything, 
owns  everything,  and  Ross  has  a  *' working  interest."  What 
is  that  but  a  compensation  for  his  services?  Why  call  it  a 
"working  interest,"  if  it  was  not  a  compensation  for  his 
work?  This  language  is  significant.  It  is  in  harmony  with 
the  clause  providing  that  Stumph  should  own  the  stock  ;  and 
both  clauses  are  utterly  inconsistent  with  the  position  that 
Stumph  put  the  property  into  the  firm,  and  that  it  became 
partnership  property.  If,  then,  the  *« working  interest'^  of 
Ross  was  a  mere  compensation  for  his  services,  the'fact  that 
it  consisted  of  one-third  of  the  net  profits  did  not  make  him 
a  partner.   Keiser  v.  Tfie  States  58  Ind.  379. 

Again,  by  the  terms  of  this  contract  the  relation  between 
these  parties  may  be  discontinued  at  any  time.  When  this 
relation  ceases,  what  becomes  of  this  property?  Must  it  be 
converted  and  an  accountins:  had?  Under  such  circum- 
stances,  would  any  one  suppose  that  it  must  be  disposed  of 
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as  partnership  property,  or  doubt  that  Stumph  is  its  absolute 

owner?    We  think  not. 

The  appellants  also  insist  that,  under  the  facts  found, 
J2oss  is  liable  as  a  partner,  and  therefore  he  is  entitled  to 
hold  the  partnership  property  until  all  partnership  liabilities 
are  extinguished,  so  as  to  protect  himself.  The  answer  to 
this  position  is,  that  it  assumes  the  very  fact  in  dispute, 
viz.,  that  this  is  partnership  property.  If  it  is  not,  neither 
Ross,  nor  any  one  claiming  through  him,  has  any  lien  upon 
it,  whatever  his  liabilities  may  be  to  third  parties. 

Again,  if  it  were  conceded  that  ajapellants  could  recover 
in  such  an  action  as  this,  in  case  Ross  was  liable  as  a  part- 
ner to  third  persons,  though  as  between  them  they  are  not 
in  fact  partners,  the  burthen  is  upon  them  to  show  such  lia- 
bility, and,  as  such  fact  is  not  found  for  them,  it  must  be 
regarded  as  found  against  them.  Graham  v.  The  JState^  ex 
rel,  66  Ind.  386. 

We  do  not  hold  that  Ross  is  not  liable  as  a  partner  to 
third  persons,  but  hold  that  the  property  levied  upon  was 
liable  to  be  seized  and  sold  to  satisfy  Stumph' s  individual 

debt,  and  therefore  think  the  judgment  should  be  affirmed. 
Per  Curiam. — ^Itis  therefore  ordered,  upon  the  foregoing 

opinion,  that  the  judgment  be,  and  it  is  hereby  affirmed,  at 

appellants'  costs. 


•    m 
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exceptions,  tx>  present  any  question  to  the  Supreme  Court,  upon  the  1 14^  \^ 

competency  of  evidence  admitted,  must  show  that  objections  were  '~ 
noade  to  its  introduction,  and  also  show  the  grounds  of  the  objections. 

Vol.  76.— 11 
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Same. — CertfflccUe  ofJudge.-^A  certificate  of  the  trial  judge,  that  the  fore- 
going is  *^a  true,  fuU  and  complete  exhibit  of  all  the  evidence  given  in 
the  said  cause,"  is  not  a  sufficient  authentication  of  what  purported  to 
be  a  bill  of  exceptions. 

Same. — Becord.— -Where  the  record  shows  that  the  evidence  is  not  aH  in 
the  bill  of  exceptions,  it  is  insufficient  to  present  any  question  upon  the 
sufficiency  of  the  evidence  to  sustain  the  verdict,  notwithstanding  the 
general  recital  in  the  bill  to  the  contrary. 

Same. — Written  Instrument. — In  order  that  written  instruments  shall  con- 
stitute a  part  of  the  bill  of  exceptions,  they  must  either  be  copied  into 
it  at  full  length  before  it  is  signed  by  the  judge,  or  appropriately  re- 
ferred to,  and  the  proper  place  for  insertion  designated  by  the  words 
*'here  insert" 

From  the  Lake  Circuit  Court. 

M.  Woody  T.  J.  Wood  and  T.  Cleveland^  for  appellant. 
T.  JS.  Fanchevy  for  appellees. 

Elliott,  J. — ^The  appellant  presents  two  general  reasons 
in  support  of  her  prayer  for  a  reversal.  The  first  of  these 
is,  that  the  court  admitted  incompetent  evidence  over  her 
objection ;  the  second,  that  the  verdict  is  contrary  to  the 
evidence. 

There  is  nothing  properly  in  the  recoixJ  showing  that  ob- 
jections were  made,  or  exceptions  reserved,  to  the  admission 
of  incompetent  evidence.  There  is,  in  fact,  no  properly 
authenticated  bill  of  exceptions  in  the  record.  The  judge 
who  tried  the  case  does  not  sign  a  bill  of  exceptions,  but 
simply  certifies  that  certain  evidence  is  correctly  exhibited. 
The  attestation  is  in  these  words :  **I  certify  the  foregoing 
to  be  a  true,  full  and  complete  exhibit  of  all  the  evidence 
given  in  the  said  cause.'*  This  is  far  from  a  general  authen- 
tication of  what  purports  to  be  a  bill  of  exceptions,  and  is 
not  a  certificate  that  objections  were  made  and  exceptions 
reserved  to  the  introduction  of  evidence.  It  would  do  vio- 
lence to  the  language  used,  to  so  stretch  it  as  to  make  it 
extend  to  objections  interposed  by  the  parties  during  the 
progress  of  the  trial.     It  is  necessary  that  the  bill  should 
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fiho^^r  that  objections  were  made  to  the  introduction  of  the 

^^i^^nce,  and  show  also  what  the  grounds  of  objection  were. 

^«     City  of  Delphi  v.  Lowery^   74  Ind.  520 ;  Russell  v. 

^^c*  -rihaniy  8  Blackf .  277.     The  certificate  of  the  judge  does 

*^^t     purport  to  attest  the  correctness  of  the  statement  that 

T^J^cstions  were  made  and  the  grounds  thereof  stated ;  upon 

^    Ciontrary,  the  plain  import  of  the  language  used  is,  that 

^      judge  intended  to  do  no  more  than  certify  that  the 

.     -t^^r  correctly  exhibited  the  evidence.     There  is  nothing 

^^  ^V^e  language  of  the  certificate  signed  by  the  judge  indi- 

.^  ^^^:ig  any  purpose  to  attest  a  bill  of  exceptions.     The  ufc- 

»^^    ^t  that  can  be  said  is,  that  it  does  declare  that  the  evidence 

^  ^^rrectly  and  fully  stated.     The  conclusion  must  be  that 

\^re  is  no  general  bill  of  exceptions  in  the  record  ;  certainly 

none  exhibiting  objections  and  exceptions  to  evidence. 

The  paper  purporting  to  be  a  bill  of  exceptions  professes 

to  contain  all  the  evidence,  but  the  record  very  clearly  shows 

that  the  general  statement  is  not  correct.     The  evidence  is 

flot  all  properly  in  the  bill.     Where  the  record  shows  that 

the  evidence  is  not  all  in  the  bill,  it  will  not  be  sufficient  to 

present  the  question  that  the  verdict  is  not  sustained  by  the 

evidence,  notwithstanding  the  general  recital  to  the  contrary. 

-^ilHlcan  v.  The  State,  70  Ind.  310 ;  P(yweTS  v.  Evans,  72 

^nd.  23. 

-A.  great  number  of  written  instruments  are  shown  to  have 
beon  read  in  evidence.   These  are  not  properly  incorporated 
into  the  bill,  but  are  copied  into  the  record  on  pages  foUow- 
^S"     tihat  containing  the  judge's  certificate  and  signature, 
v^^^e  instruments  can  not  be  deemed  part  of  the  bill,  for 
)^^e^  reason  that  they  are  not  incorporated  in  the  manner  re- 
paired by  law.   In  order  that  written  instruments  shall  con- 
stitute a  part  of  the  bill  of  exceptions,  they  must  either  be 
copied  into  it  at  full  length,  before  it  is  signed  by  the  judge, 
or  appropriately  referred  to,  and  the  proper  place  for  inser- 
tion designated  by  the  words  **here  insert."  Irwin  v.  Smith, 
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72  Ind.  482 ;  vide  authorities  cited,  p.  488.  The  instruments 
referred  to  were  not  copied  into  the  bill,  nor  were  they  re- 
ferred to  and  the  place  of  insertion  designated  as  the  code 
requires. 

The  record  does  not  present  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  verdict. 

Judgment  affirmed,  at  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 


»♦• 


No.  7997. 

JoxES  V.  Baird  et  al. 

Special  Verdict. — Fact  not  Found. — Burden  of  Proof, — Angwer^ — Ptac- 

14?  549         *^' — ^'  *®  ^^^  ^  valid  objection  to  a  special  verdict,  that  it  does  not 

70   1041         find  either  way  upon  an  allegation  of  a  special  answer,  as  only  the  facts 

144  eoe|         proved  need  be  stated;   and  all  issues  not  determined  by  the  facts 

found  must  be  regarded  as  not  sustained  by  the  party  having  the  bur- 

den  of  proof. 

Same.— iVew  TriaL—li  there  was  proof  of  a  fact  not  found,  the  remedy 

is  by  a  motion  for  a  new  trial. 
Same. — Venire  de  Novo* — ^If  a  verdict,  instead  of  a  fact  found,  states  only 
matter  of  evidence  in  relation  to  it,  the  remedy  is  by  a  motion  for  a 
venire  de  novo. 

From  the  Tippecanoe  Circuit  Court. 

W.  C.  Wilson  and  «7.  H,  AdamSj  for  appellant. 
H.  W.  Chase,  F*  8.  Chase  and  F.  W.  Chase,  for  ap- 
pellees. 

Woods,  J. — Action  by  the  appellant  for  the  recovery  of 
personal  property.  The  appellees  answered  by  a  general 
denial,  and  by  a  special  plea,. to  the  effect  that  the  defendant 
Baird,  the  sheriff  of  the  county,  had  seized  the  property  by 
virtue  of  an  execution  issued  to  him  against  the  property  of 
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one  Eaglehoff ;  that  Eaglehoff  had  no  other  property  sub- 
ject to  levy,  and  that  with  intent  to  cheat,  hinder  and  delay 
his  creditors,  and  especially  the  plaintiff  in  said  execution, 
Eaglehoff  had  made  a  pretended  sale  of  the  property  to  the 
appellant,  who  knew  and  intended  to  aid  Eaglehoff' s  fraud- 
ulent purpose.  The  jury  found  a  special  verdict.  The 
appellant  assigns  error  upon  the  overruling  of  his  motions 
for  a  venire  de  novo  and  for  a  new  trial.  The  argument  of 
his  counsel  is  confined  to  the  ruling  upon  the  former  motion, 
and  to  that  alone,  therefore,  do  we  give  consideration. 

The  one  objection  made  to  the  verdict  is,  that  it  does  not 
find  either  way  upon  the  allegation  of  the  special  answers, 
that  Eaglehoff  had  no  other  property  subject  to  execution. 
This  objection  is  predicated  on  the  case  of  Housworth  v. 
Bloomhuff^  54  Ind.  487,  wherein  it  is  said :  '*A  special  ver- 
dict must  contain  a  finding  by  the  jury,  pro  or  con^  as  to 
every  material  fact  in  issue,  necessary  to  constitute  the  plain- 
tiff's cause  of  action,  or  the  defendant's  defence." 

The  rule  on  this  subject,  as  defined  in  the  more  recent 
decisions  is,  that  the  facts  proven  at  the  trial,  and  none 
others,  need  be  stated  in  a  special  verdict  or  finding ;  and  if 
there  are  issues  in  the  cause,  concerning  which  no  evidence  has 
been  given,  nothing  in  reference  thereto  should  be  stated. 
All  issues  not  determined  by  the  facts  found  must  be 
regarded  as  not  sustained  by  the  party  having  the  burden  of 
proof.  If  there  was  proof  of  a  fact,  which  is  not  found, 
the  remedy  must  be  by  a  motion  for  a  new  trial ;  and  if, 
instead  of  the  fact  which  ought  to  have  been  found,  the 
verdict  states  only  matters  of  evidence  in  relation  thereto, 
the  remedy  is  by  a  motion  for  a  venire  de  novo,  Graham 
V.  The  State,  66  Ind.  386  ;  Vannoy  v.  Duprez,  72  Ind.  26  ; 
Martin  v.  Cauble,  72  Ind.  67  ;  Ex  parte  Walls,  73  Ind.  95  ; 
Parker  v.  Hubble,  75  Ind.  580. 

Applying  the  rule  as  declared  in  these  cases,  it  can  not  be 
said  that  the  special  verdict  is  defective  on  its  face.     Its 
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silence  in  reference  to  the  allegation,  that  EaglehofE  had  no 
other  property  subject  to  execution,  is,  in  effect,  a  finding 
that  he  had  other  property,  to  some  amount,  subject  to  levy, 
and  so  indeed  was  the  evidence.  The  appellant  certainly 
has  no  ground  for  complaint,  for  the  reason  that,  in  this 
respect,  the  verdict  is  in  his  favor.  No  other  questions  are 
presented. 

The  judgment  is  affirmed,  with  costs. 


♦•  > 


No.  7375. 

Billman  v.  The  Indianapolis,  Cincinnati  and  Lafaybttb 

Kailroad  Co. 

'NEQiAGKSCE^—Damages.—Bailroad.—Complaint.—A  complaint  against  a 
railroad  company,  alleging  that  its  servants  and  agents  managed  and 
operated  its  locomotive  and  cars  in  such  a  recklessly  and  culpably  neg- 
ligent manner  as  to  wilfully  and  wrongfully  cause  a  team  of  horses  to 
take  fright  and  run  away,  and  that,  because  of  such  fright,  and  while  un- 
manageable and  running  away,  they  ran  against  the  plaintiff's  horse 
and  caused  its  death,  contains  facts  sufficient  to  constitute  a  cause  of 
action. 

Same. — Intervening  Cause, — Agency, — ^In  such  case,  the  fact,  that  between 
the  wrongful  act  of  the  company  and  the  injury  complained  of  was  an 
intervening  cause,  is  not  sufficient  to  defeat  a  recovery.  An  intervening^ 
agency  does  not  always  shield  the  wrong-doer  from  responsibility,  where 
the  injury  flows  from  his  wrongful  act. 

Same. — Proximate  Cause. — The  maxim,  causa  proxima,  et  non  remota,  spec-- 
tatUTf  is  not  applicable  to  the  case  made  in  the  complaint. 

Same. — Proximate  or  immediate  and  direct  damages  are  the  ordinary^ 
natural  and  usual  results  of  an  injuiy,  and,  being  probable,  may  there- 
fore be  expected* 

Same. — ^In  such  case,  the  injury  sued  for  was  the  usual  and  proximate 
result  of  the  wrongful  act  of  the  company,  showing,  not  passive  negli- 
gence but  wanton  and  wilful  wrong. 
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SAXE,^Frig?U  of  Animal,— The  liability  of  horses  to  take  fright  at  unu- 
sual noises  or  objects  is  a  thin^  to  be  apprehended  and  guarded  against, 
and  the  wrong-doer^  who  does  an  act  likely  to  cause  horses  to  take  fright^ 
nrast  be  deemed  to  be  responsible  for  injuries  caused  by  horses  running 
away  under  the  influence  of  the  fright. 

SJJiE.—8team  Whistle.— Negligently  and  wantonly  sounding  a  steam 
whistle,  so  that  horses  lawfully  neai'  are  caused  to  run  on  and  inflict 
an  injury,  renders  a  railroad  company  liable  to  the  one  injured  by  the 
intervening  agency.  Facts  showing  a  necessity,  or  a  reasonable  excuse, 
for  the  use  of  the  whistle,  render  a  different  rule  applicable. 

Prom  the  Shelby  Circuit  Court. 

0.  J.  Glessner  and  E.  S.  Stilwell^  for  appellant, 
i.  J.  Hackney,  for  appellee. 

Elliott,  J. — This  appeal  presents  the  question  of  the 
suflBciency  of  the  ^oiijnplaint  of  appellant,  by  whom  this  ac- 
tion was  instituted.    *^ 

It  is  unnecessary  to  do  more  than  state,  in  bare  outline, 
the  allegations  of  the  complaint,  for  the  objections  urged 
against  it  here,  and  which  prevailed  against  it  in  the  trial 
court,  are  of  such  a  character  as  to  require  only  a  very  gen- 
eral statement  from  us.  It  is  alleged  that  the  servants  and 
agents  of  the  appellee  managed  and  operated  the  locomotive 
and  cars  of  the  railway  company  in  such  a  recklessly  and 
culpably  negligent  manner,  as  to  wilfully  and  wrongfully 
cause  a  team  of  horses,  belonging  to  one  Zero  Carter,  to 
take  fright  and  run  away,  and  that,  because  of  such  fright, 
and  while  unmanageable  and  running  away,  they  ran  against 
the  horse  of  appellant  and  caused  its  death. 

In  a  carefully  prepared  and  very  able  brief,  appellee's 
counsel  urges  that  no  cause  of  action  is  shown,  because  the  .' 
result  was  one  which  the  appellee's  servants  could  not  have  ] 
anticipated,  and  because  the  injury  was  not  the  proximate  I 
result  of  the  negligence  of  the  servants  of  the  appellee .^ 
The  argument  is  built,  and  built  with  skill,  upon  the  maxim, 
causa  proxima,  et  non  remota,  spectatur. 


168  SUPBEME  COUET  OF  INDIANA, 

Billman  v.  The  Indianapolis,  Cincinnati  and  Lafayette  Bailroad  Co. 

It  is  true,  as  urged  by  counsel,  that  the  injury  alleged  as 
the  cause  of  action  did  not  directly  and  immediately  result 
from  appellee's  negligence,  for  there  was  an  intervening 
agency.  The  premise  is  well  assumed,  and  the  question  is : 
Does  the  conclusion  drawn  by  the  appellee  logicall}'^  follow? 
If  the  maxim  quoted  is  to  be  given  the  wide  sweep  which 
appellee  claims,  then,  wherever  there  is  an  agency  interven- 
ing between  the  original  cause  and  the  injury,  there  can  be 
no  recovery.  This  is  not  the  law.  An  intervening  agency 
does  not  always  shield  the  wrong-doer  from  responsibility, 
where  the  injury  flows  from  his  wrongful  act.  This  doc- 
trine is  a  well  established  one.  It  is  said,  by  an  English 
writer  of  acknowledged  ability  and  learning,  that  **The  gen- 
eral rule  of  law,  however,  is,  that  whoever  does  an  illegal  or 
wrongful  act  is  answerable  for  all  the  consequences  that  en- 
sue in  the  ordinary  and  natural  course  of  events,  though 
those  consequences  be  immediately  and  directly  brought 
about  by  the  intervening  agency  of  others,  provided  the  in- 
tervening agents  were  set  in  motion  by  the  primary  wrong- 
doer."    Addison  Torts,  sec.^.  v 

The  very  old  and  very  famous  case  of  Scott  v.  Shepherd^ 
2  W.  Black.  892,  distinctly  declared  that  a  wrong-doer, 
who  wrongfully  set  in  motion  the  agency  which  caused  the 
injury,  was  liable,  although,  between  him  and  the  injury, 
there  were  intervening  causes,  and  this  case  has  received  the 
unquestioning  sanction  of  courts  and  authors.  An  eminent 
American  author,  in  discussing  this  subject,  says :  '*If  the 
original  act  was  wrongful,  and  would  naturally,  according 
to  the  ordinary  course  of  events,  prove  injurious  to  some 
other  person  or  persons,  and  does  actually  result  in  injury 
through  the  intervention  of  other  causes  which  are  not 
wrongful,  the  injury  shall  be  referred  to  the  wrongful  cause, 
passing  by  those  which  were  innocent."  Cooley  Torts,  70. 
The  fact  that,  between  the  wrongful  act  of  appellee  an^d  the 
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injury  complained  of,  there  was  an  intervening  cause,  is  not 
sufficient  to  defeat  a  recovery. 

The  injury  for  which  a  recovery  is  sought  is  not  so  re- 
mote from  the  original  wrong  as  to  defeat  the  right  to  re- 
cover for  the  damages  flowing  from  the  injury.  Tlie  wrong 
of  appellee  set  in  motion  the  cause  which  produced  the  in- 
jury. There  are  many  cases  which  support  the  theory  upon 
which  appellant's  complaint  is  rested.  The  case  of  Thomas 
Y.  Winchester^  6  N.  Y.  397,  is  an  important  and  instructive  ' 
case  upon  this  point.  In  that  case  a  dose  of  dandelion  was 
prescribed  for  a  person  who  was  at  the  time  ill.  The  pre- 
scription was  presented  at  the  drug-store  of  Dr'.  Foord,  and 
the  medicine  obtained,  which  was  administered  to  the  per- 
son for  whom  it  was  prescribed,  and  gi'eat  suffering  resulted 
from  its  use.  It  was  afterward  asciertained  that  the  drug 
was  belladomia,  and  not  dandelion.  The  drug  was  taken 
from  a  jar  of  medicine  prepared  by  the  defendant,  a  manu- 
facturing chemist,  and  which  had  been  by  him  labelled  as 
extract  of  dandelion.  The  defendant  sold  the  jar  and  its 
contents  to  one  Aspinwall,  a  wholesale  dealer  in  drugs,  by 
whom  it  was  sold  to  Dr.  Foord,  the  retail  dealer,  from  whom 
the  plaintiff  purchased  it.  The  court  adjudged  the  defend- 
ant liable. 

CocKBURN,  C.  J.,  in  Clark  v.  Chambers,  7  C.  L.  J.  11, 
very  carefully  investigated  the  question  here  under  exami- 
nation, and  in  an  opinion  of  great  force  held  that  the  author 
of  the  original  wrong  was  liable,  although  the  act  of  another 
had  wrongfully  intervened.  In  that  case  the  defendant  had 
wrongfully  placed  a  dangerous  spiked  hurdle  mu  a  private 
way  along  which  the  plaintiff  had  a  right  to  pass.  Some 
person,  without  the  knowledge  of  the  defendant,  moved  the 
hurdle  a  short  distance.  The  plaintiff,  in  travelling  the  way 
in  a  dark  night,  and  thinking  to  avoid  the  original  portion 
of  the  hurdle,  came  into  collision  with  it,  and  was  injured. 
Judgment  was  given  in  his  favor.  Many  cases  were  reviewed ; 
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among  thein  Scott  v.  Shepherd^  2  W.  Bl.  892 ;  Dixon  v. 
BeU,  5  M.  &  S.  198  ;  Ilott  v.  Wilkes,  3  B.  &  Aid.  304 ;  /B- 
tdge  v.Goodwirij  5  C.  &  P.  190 ;  Lynch  v.  Ntirdin,  1  Q.  B. 
29 ;  Burrmoa  v.  The  March,  etc.,  Co.,  L.  R.  7  Exch.  96. 

In  Richer  v.  Freeman,  50  N.  H.  420,  the  general  doctrine 
of  liability,  where  there  is  an  injury  resulting  from  a  remote 
wrong,  is  considered  with  care,  and  a  result  reached  in  har- 
mony with  the  cases  decided  by  the  New  York  court. 

The  Supreme  Court  of  Minnesota,  in  Qriggs  v.  Hecken- 
stein,  14  Minn.  81,  had  occasion  to  apply  the  law  to  a  case 
where  the  facts  were,  substantially,  these :  The  defendant 
negligently  left  a  team  of  horses,  unhitched  and  un watched, 
upon  the  street  of  a  town.  They  ran  away,  and  ran  against 
the  teapi  of  another  person,  hitched  to  a  post  on  the  street, 
caused  it  to  take  fright  and  run  against  a  horse  and  sleigh 
of  the  plaintiff.  It  was  held  that  the  defendant  could  not 
escape  liability  upon  the  ground  that  the  injury  was  too 
remote. 

The  case  of  Weick  v.  Lander,  75  111.  93,  is  a  well  rea- 
soned and  interesting  case.  The  facts  in  that  case,  shortly 
stated,  were  that  a  builder  wrongfully  placed  an  obstruction 
in  a  public  street  of  the  city  of  Chicago.  Two  teams  and 
wagons,  employed  in  hauling  sand,  were  passing  upon  the 
street,  going  south.  When  opposite  the  obstruction,  an  ex- 
press wagon,  moving  north,  ran  against  the  obstruction  and 
also  struck  and  stopped  the  front  sand  wagon,  and  the  tongue 
of  the  rear  sand  wagon  ran  against  and  killed  a  lad  who  was 
riding  in  the  front  sand  wagon ;  and  it  was  held  that  the 
builder  was  liable,  because  the  wrongful  obstruction  was  the 
cause  of  the  boy's  death. 

There  are  several  cases  in  the  Supreme  Court  of  Massa- 
chusetts, in  which  the  question  we  have  under  examination 
is  discussed,  and  discussed  with  learning  and  ability.  In 
one  of  these  cases,  that  of  Powell  v.  Deveney,  3  Cush.  300, 
an  empty  truck  was  wrongfully  left  standing  upon  a  public 
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street ;  on  the  opposite  side  of  the  street  there  was  a  loaded 
truck,  to  which  a  team  of  horses  was  attached.  The  driver 
of  another  truck,  in  attempting  to  pass  between  the  horses* 
heads  and  the  empty  truck  on  the  opposite  side  of  the  street^ 
drove  against  the  last  mentioned  truck,  which  caused  the 
shafts  of  his  truck  to  whirl  around  and  injure  a  person  walk- 
ins:  alon^:  the  sidewalk.  And  it  was  decided  that  the  owner 
of  the  empty  truck  was  liable  to  the  injured  person.  An- 
other of  the  cases  in  the  reports  of  the  State  to  which  we 
have  refeiTed  collects  and  reviews  many  of  the  earlier  cases^ 
and  holds  that  the  doctrine  of  the  case  last  cited  is  the  cor- 
rect one.  In  the  case  under  immediate  mention,  McDonald 
V.  SneUing^  14  Allen,  290,  a  carriage  was  negligently  driven 
against  a  team  of  horses,  causing  them  to  take  fright,  run 
away,  and  injure  the  plaintiff.  In  the  opinion,  the  maxim 
upon  which  appellee  relies  was  much  discussed,  and  its  true 
force  and  meaning  explained.  In  still  another  case.  Lane 
Y.Atlantic  Works^  111  Mass.  136,  the  same  court  gave  the 
sabject  a  very  full  examination,  and  held,  that  although  the 
act  of  another  wrong-doer  intervened  between  the  original 
wrong  and  the  injury,  the  injured  person  was  entitled  to  re- 
cover. The  ruling,  upon  the  point  here  mentioned,  is  thus 
stated  in  the  reporter's  note :  *'In  an  action  to  recover  for 
injuries  caused  by  the  defendant's  negligence,  to  which,  the 
fault  of  another  person  contributed,  the  defendant's  liability 
is  not  affected  by  the  fact  that  the  fault  of  such  person  wad 
not  negligence,  but  voluntary  wrong-doing,  if  it  was  conduct 
which  they  should  have  apprehended  and  provided  against." 
This,  goes  far  beyond  what  we  should  be  required  to  do. 
to  uphold  the  present  case,  for  here  the  act  of  the  person 
whose  agencv  intervened  was  not  onlv  innocent,  but  was  one 
which  he  could  not  have  prevented,  for  it  is  shown  that  hisi 
horses  were  uncontrollable  because  of  fright.  There  are 
other  decisions  of  the  Massachusetts  court,  which  are  well 
deserving  of  examination,  but  we  have  only  time  to  refer. 
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without  comment,  to  some  of  them :  Metallic  C  C,  Co, 
V.  Fitchburg  B.  R.  Oo.^  109  Mass.  277 ;  Lane  v.  AUaniic 
Works,  107  Mass.  104 ;   Tutein  v.  Hurley,  98  Mass.  211. 

Two  cases  are  cited  by  the  appellee,  The  Pennsylvania  B. 
JR.  Go.  V.  Kerr,  62  Pa.  St.  353,  and  Byan  v.  The  New  York, 
etc.,  R.  R.  Co.,  35  N.  Y.  210.  In  both  of  these  cases,  it 
was  held  that  a  railroad  company  is  not  liable  to  the  owner 
of  a  house  consumed  by  fire,  communicated  from  another 
house  situated  at  some  considerable  distance  from  it,  and 
which  was  set  on  fire  by  sparks  emitted  from  the  locomotive  of 
the  company.  These  cases  are  in  conflict  with  the  over- 
whelming weight  of  authority,  and  can  not  be  deemed  true 
interpretations  of  the  law.  Judge  Cooley,  in  his  work  on 
Torts,  cites  a  very  great  number  of  cases,  in  which  the  Penn- 
sylvania and  New  York  doctrine  is  disapproved.  Among 
the 'citations  of  this  distinguished  author  are  decisions  of  the 
English  courts,  of  the  Supreme  Court  of  the  United  States 
and  of  the  courts  of  nearly  all  the  States  of  the  Union. 
Cooley  Torts,  76,  n.  Of  the  cases  cited,  the  Supreme 
Court  of  Illinois  said:  '*These  two  cases  stand  alone,  and 
we  believe  they  are  directly  in  conflict  with  every  English  or 
American  case,  as  yet  reported,  involving  this  question.'' 
FentY.  The  Toledo,  etc.,  R.  W.  Co.,  59  111.  349. 

There  are  cases  in  New  York  declarinsr  and  enforcins: 
principles,  with  which  the  case  cited  by  appellee  can  not  be 
made  to  harmonize.  One  of  these  is  the  case  of  the  apoth- 
ecary, which  we  have  already  considered.  Another  is  that 
of  Guille  Y.Swan,  19  Johns.  381,  where  the  doctrine,  that 
» one  is  liable  for  the  remote  consequences  of  his  act,  was  ex- 
tended much  beyond  what  would  be  necessary  to  support  the 
appellant's  complaint.  In  that  case  it  was  held  that  one 
who  ascended  in  a  balloon,  and  came  down  upon  the  garden 
of  another,  was  liable  for  the  injury  caused  by  a  crowd  of 
persons  attracted  to  the  garden  by  the  descent  of  the  bal- 
loon.    Still  another,  and  perhaps  a  more  strikingly  illustra- 
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live  case,  is  that  of  Vandenburgh  v.  Truax^  4  Denio,  464. 
In  that  case  the  defendant  engaged  in  an  altercation  with  a 
negro  boy  ajid  menaced  him  with  a  weapon.  The  boy, 
pursued  by  the  defendant,  fled  in  fear  from  the  defendant, 
and,  in  the  course  of  his  fliocht,  ran  into  the  store  of  his  em- 
ployer,  and,  striking  against  a  faucet  of  a  cask  of  wine, 
caused  the  wine  to  be  spilled  and  lost,  and  it  was  held,  in  a 
\^gorous  and  forcible  opinion,  delivered  by  Bronson,  C.  J., 
that  the  defendant  was  liable  to  the  owner  of  the  wine. 

In  Webb  v.  The  Rome,  etc.,  R.  R.  Co.,  49  N.  Y.  420,  the 
plaintiff  sued  for  injuries  caused  by  fire  communicated  to  a 
tie  on  the  track  of  the  railway  company,  by  the  latter's  loco- 
motives, and,  by  the  burning  tie,  to  the  plaintiff's  property, 
and  it  was  held  that  the  action  would  lie. 

In  the  still  later  case  of  Pollett  v.  Long,  56  N.  Y.  200,  the 
defendant  negligently  constructed  a  dam  across  a  stream, 
which  gave  way  and  carried  out  another  negligently  con- 
structed dam,  and  thus  caused  injury  to  the  plaintiff's  prop- 
erty, and  the  defendant  was  held  liable.  The  trial  court 
instructed  the  jury  that  the  injury  was  too  remote,  evidently 
acting  upon  Ryan  v.  The  New  York,  etc.,  R.  R.  Co.,  su- 
pra, but  the  instruction  was  held  erroneous  and  the  judg- 
ment reversed.  The  same  court,  in  Wasmer  v.  The  Dela- 
ware, etc.,  R.  R.  Co.,  80  N.  Y.  212,  held  that  a  railway 
company  was  liable  for  any  injury  done  by  a  runaway  horse, 
the  cause  of  the  horse's  fright  being  the  negligent  manner 
in  which  the  company's  servants  ran  a  locomotive  and  train 
through  the  city  of  Utica.  Counsel  there  argued:  "The 
respondent  should  have  been  nonsuited,  because  she  failed 
to  show  that  the  negligence  of  appellant  was  the  sole  and 
proximate  cause  of  the  death..  The  runaway  horse  and 
wagon  was  the  proximate  cause  of  the  accident."  The  case  of 
Ryany.  The  New  York,  etc.,R.  R.  Co.,  supra,  was  cited 
by  counsel,  but  the  court  passed  it  unnoticed.  Without 
further  citation  of  cases,  we  think  it  may  be  safely  affirmed 
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that,  upon  the  principle  which  governs  the  case  before  us, 
the  court  which  decided  Ryan  v.  The  New  Yorky  etc,,R, 
It.  Co.y  supra  J  is  clearly  in  line  with  the  view  to  which  we 
are  here  disposed  to  give  our  adherence. 

It  is  not  necessary  that  the  precise  injury  which  actually 
occurred  could  have  been  reasonably  anticipated  at  the  time 
the  original  wrong  was  committed.  It  is  true  that  the 
resultant  injury  must  be  of  such  a  general  character  as  might 
have  been  reasonably  foreseen  and  provided  against.  The 
liability  of  horses  to  take  fright  at  unusual  noises  or  objects 
is  a  thing  to  be  apprehended  and  guarded  against-  Says 
Dr.  Wharton:  * 'Certainly  it  will  not  be  maintained  that  it 
is  an  unusual  and  unnatural  thing  for  horses,  when  travelling 
on  a  road,  to  be  frightened  by  extraordinary  noises  or  sights. 
He,  therefore,  who,  on  a  road  travelled  by  horses,  makes 
such  noises  or  exhibits  such  spectacles,  is  liable  for  any 
damage  caused  by  a  horse  taking  fright.  This  rule  has  been 
applied  to  protect  the  public  using  a  road  from  the  effect  of  a 
jet  of  water  likely  to  frighten  horses  coming  along  it,  the  jet 
of  water  being  caused  by  the  defendants,  the  New  Kiver 
Company,  in  the  exercise  of  their  statutoiy  powers  ;  and  to 
make  a  town  liable  for  objects  left  on  a  road  having  a  like 
tendency  to  frighten  horses."  Wharton  Negligence,  sec.  107, 
It  is  upon  this  ground  that  the  cases  proceed,  which  hold  that 
a  municipal  corporation  is  liable  for  negligently  permitting 
objects  likely  to  frighten  horses  to  remain  upon,  or  in  close 
proximity  to,  the  public  streets.  Dillon  Municipal  Coipora- 
tions,  sec,  1007.  The  wrong-doer,  who  does  an  act  likely  to 
cause  horses  to  take  fright,  must  be  deemed  to  be  responsi- 
ble for  injuries  caused  by  horses  running  away  under  the 
influence  of  the  fright.  This  responsibility  is  not  to  be 
confined  to  the  horses  which  suffer  directly  and  immediately 
from  the  fright,  but  must  be  held  to  extend  to  such  injuries 
as  may  be  reasonably  expected  to  be  caused  by  them  while 
running  away.     It  is  not  unusual  or  unnatural,  for  horses 
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panic-stricken  by  fear,  to  run  against  and  injure  persons  and 
property,  and  what  is  neither  unnatural  nor  unusual  the 
wrong-doer  must  be  held  to  have  anticipated.  In  illustra- 
tion of  the  doctrine,  that  it  is  not  necessary  that  the  particu- 
lar injury  could  have  bpen  foreseen,  may  be  cited  the  case 
of  Bill  V.  Winsoi^,  118  Mass.  251.  In  that  case  the  court, 
upon  the  trial,  instructed  the  jury  that  *'The  accident  must 
be  caused  by  the  negligent  act  of  the  defendants ;  but  it  is 
not  necessary  that  the  consequences  of  the  negligent  act  of 
the  defendants  should  be  foreseen  by  the  defendants.  It  is 
not  necessary  that  either  the  plaintiff  or  the  defendants  should 
be  able  to  foresee  the  consequences  of  the  negligence  of  the 
defendants,  in  order  to  make  the  defendants  liable.  It  may 
be  a  negligent  act  of  mine  in  leaving  something  in  the  high- 
way. It  may  cause  a  man  to  fall  and  break  his  leg  or  arm, 
and  I  may  not  be  able  to  foresee  one  or  the  other.  Still,  it 
is  negligence  for  me  to  put  this  obstruction  in  the  highway, 
and  that  may  be  the  natural  and  necessary  cause."  This 
instruction  was  held  to  be  correct,  the  court  saying :  **It  can 
not  be  said,  as  matter  of  law,  that  the  jury  might  not  properly 
find  it  obviously  probable  that  injury  in  some  form  would  be 
caased  to  those  who  were  at  work  on  the€ender  bv  the  act  of 
the  defendants  in  running  against  it.  This  constitutes  negli- 
gence, and  it  is  not  necessary  that  injury  in  the  precise  form 
in  which  it  in  fact  resulted  should  have  been  foreseen.  It  is 
enough  that  now  it  appears  to  have  been  a  natural  and  prob- 
able consequence.  Lane  v.  Atlantic  WorJcs^  111  Mass.  136, 
and  cases  cited."  What  is  usual,  the  law  requires  the  per- 
son doing  a  wrong  to  anticipate  and  provide  against.  A 
wrong-doer  can  not  escape  liability  upon  the  ground  that  the 
injury  resulting  from  the  wrong  was  too  remote,  if  it  was 
in  fact  a  usual  or  probable  one.  Proximate  results  are  such 
as  are  natural  or  usual.  It  was  said  in  Henry  v.  The  South- 
em  Pacific  R.  JR.  Co.,  50  Cal.  176,  that  **A  long  series  of 
judicial  decisions  has  defined  proximate,  or  immediate  and 
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direct  damages  to  be  the  ordinary  and  natural  results  of  the 
negligence  ;  such  as  are  usual  and  as,  therefore,  might  have 
been  expected."  Speaking  of  the  quotation  we  have  made 
from  the  case  cited,  Mr.  Thompson  says  that  the  definition 
of  the  court  is  given  with  little  variation  in  many  cases,  and, 
in  support  of  this  statement,  a  great  number  of  cases  are 
cited.  2  Thompson  Negligence,  1083.  In  the  case  in  hand 
the  injury  was  a  usual  one,  within  the  meaning  of  the  law,  for 
it  was  neither  extraordinary  nor  unnatural.  The  probability 
that  horses  lawfully  driven,  upon  a  much-travelled  public 
highway,  will  take  fright  at  extraordinary  noises,  is  one 
which  he  who  causes  such  noises  to  be  made  must,  in  con- 
templation of  law,  foresee  and  provide  against.  Nor  does 
this  duty  of  forecasting  stop  at  this  precise  point,  for  he 
must  also  foresee  the  ordinary  behavior  of  horses  fleeing 
under  the  influence  of  fear.  To  hold  otherwise  would  be 
to  enable  the  wrong-doer  to  protect  himself  from  what 
might  have  been  reasonably  expected  to  result,  by  proof 
that  he  did  not  foresee  what  actually  occurred.  The  law  is 
not  justly  subject  to  the  reproach  of  showing  favor  to  any 
such  doctrine.  What  was  to  have  been  expected  in  the 
ordinary  course  of  things  the  wrong-doer  did,  in  the  eyes  of 
the  law,  foresee  and  expect. 

We  are  satisfied  that,  both  upon  principle  and  authority,  it 
must  be  held  that  the  injury  for  which  the  appellant  sues 
is,  as  shown  by  the  confessed  averments  of  the  complaint, 
the  usual  and  proximate  result  of  the  wrongful  act  of  the 
appellee. 

The  allegations  of  the  complaint  are  unusually  full  and 
strong,  and  show  not  merely  passive  negligence,  but  wanton 
and  wilful  wrong.  The  use  of  the  steam  whistle  by  loco- 
motives may  be  of  such  a  character  as  to  constitute  an  ac- 
tionable injury.  The  rule  upon  this  subject  is  thus  stated 
by  an  American  author :  * 'Where  the  whistle  is  negligently 
and  wantonly  sounded,  so  that  horses  lawfully  in  the  vicinity 
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are  caused  to  run  off  and  injury  is  inflicted,  it  is  correctly 
held  that  the  company  is  liable.''  Wharton,  sec.  836.  Voak 
y.  Northern,  etc. ,  R.  W.  Co.  •  75  N. Y.  320.  It  is,  as  we  under- 
stand  appellee's  argument,  not  denied  that  there  are  casea 
where  the  negligent  and  wanton  sounding  of  steam  whistles 
may  constitute  a  cause  of  action  ;  nor  do  we  understand 
counsel  as  contending  that  the  facts  stated  in  the  complaint 
are  insufficient  to  bring  this  case  within  the  rule.  The  con- 
tention is,  not  that  the  facts  stated  would  not  have  consti- 
tuted a  cause  of  action  in  favor  of  the  person  whose  horse 
took  fright  and  ran  off,  had  injury  resulted  to  him,  but  that 
the  injury  to  the  appellant  is  too  remote  even  though  the 
complaint  shows  an  actionable  wrong.  The  real  question, 
therefore,  which  the  course  of  argument  adopted  presents, 
is  as  to  the  remoteness  of  the  injury.  The  question  as  to- 
whether  there  was  an  original  wrong  is  not,  in  fact,  debated. 
Of  course,  there  must  have  been  an  original  wrongful  act, 
and  this  presents  incidentally  only  the  question  as  to  whether 
the  sounding  of  steam  whistles  by  locomotive  engineers  can 
be  deemed  to  constitute  actionable  negligence.  It  is  un- 
doubtedly true  that  the  law  is  much  more  liberal  in  favor  of 
railway  companies  operating  locomotives  than  others,  for 
there  are  cases  in  which  others  than  those  engaged  in  oper- 
ating railway  engines  would  be  liable,  but  in  which  no  action 
could  be  maintained  against  the  latter.  But,  while  this  i& 
so,  there  are  cases  where  the  railway  company  may  be  liable 
for  the  improper  and  negligent  sounding  of  the  whistle.  Of 
course  the  mere  sounding  of  the  whistle  can  not  be  deemed 
negligence,  although  blown  in  close  proximity  to  the  high- 
way, and  even  though  there  are  horses  in  the  immediate  vicin- 
ity. There  may,  however,  be  attendant  facts  and  circum- 
stances which  show  it  to  be  culpable  negligence.  Wharton 
N^ligence,  sec.  898,  and  author's  note ;  Voak  v.  NortherUy 
etc.jR.W.  Co.ySupi'a;  The  People y.  If ew  YorJc^etc.<,R.R. 
Vol.  76.— 12 
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Co.,  25  Barb.  199  ;  Culp  v.  Atchison,  etc,  H.  R.  Co.,  17 
Kan.  475. 

There  are,  in  this  case,  no  facts  or  circumstances  showing 
an  excuse  for  sounding  the  whistle  in  the  manner  in  which 
it  was  done ;  on  the  contrary,  it  is  fully  and  distinctly  shown 
that  the  whistle  was  wantonly  sounded  at  an  improper  place, 
in  a  wilfully  and  dangerously  negligent  manner,  and  without 
excuse  or  justiiScation.  If  there  were  facts,  we  deem  it 
proper  to  add,  to  prevent  possible  misunderstanding,  show- 
ing a  necessity  for  the  use  of  the  whistle,  or  even  showing  a 
reasonable  excuse  for  using  it  at  the  place  and  in  the  man- 
ner in  which  it  was  used,  then  a  rule  different  from  that 
which  we  here  apply  would  be  applicable. 

Judgment  reversed. 


♦•♦ 


No.  8001. 

Rhyan,  Administrator,  et  al.  v.  Dunnigan. 

Promissort  Note. — Practice, — Parlies. — Payee, — Assignor, —-The  payee 
named  in  a  promissory  uote,  who  did  not  accept  it.  is  not  an  assignor, 
and  is  not  a  necessary  party  defendant  to  an  action  by  the  actual  payee 
of  the  note,  under  section  6,  2  R.  S.  1876,  p.  35. 

Same. — ^A  complaint  on  a  promissory  note,  alleging  that  it  was  drawn 
and  signed  for  the  purpose  of  being  delivered  to  the  payee,  but,  he  not 
having  accepted  it,  the  makers  delivered  it  to  the  plaintiff,  and  accepted 
his  money  therefor,  shows  facts  equivalent  to  an  averment  that  tfaey 
made  their  note  to  him,  by  the  name  of  the  payee. 

Bill  op  Exceptions.— Py-ocffce. — Exceptions  ^when  Taken, — ^After  the  term 
at  which  exceptions  were  taken,  under  section  343.  2  R.  S.  1876,  p.  176, 
it  was  too  late  for  the  court  to  extend  the  time  for  filing  a  bill  of  excep- 
tions. Time  could  not  be  given  at  a  subsequent  term  in  rendering 
judgment  on  the  verdict. 

From  the  Vigo  Circuit  Court. 
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J.  If.  Pierce^  for  appellants. 

C.  F.  McNutt  and  xS.  (7.  Stimson^  for  appellee. 

Woods,  J. — The  appellee  filed  in  the  court  below  his  com- 
plaint against  John  Rhyan,  Franklin  Rhyan  and  William  H. 
Doss,  alleging  that,  on  the  1st  day  of  July,  1876,  the  de- 
fendants  made  their  promissory  note  for  $225,  payable  to 
the  order  of  Scott  Humble  ninety  days  after  date,  a  copy  of 
which  is  made  a  part  of  the  complaint ;  that  the  defendant 
Doss  presented  said  note  to  said  Humble,  who  refused  to 
accept  it,  and  on  the  2d  day  of  July,  1876,  said  Doss,  with 
the  consent  of  his  co-defendants,  delivered  the  note  to  the 
plaintiff,  who  accepted  the  same,  and  paid  to  said  Doss  the 
sum  of  $220,  in  consideration  of  the  note  being  delivered  to 
him  as  his  note ;  that  said  note  is  due  and  unpaid.  Where- 
fore, etc. 

To  this  complaint  the  defendants  Rhyans  demun'ed,  for 
want  of  facts,  and  for  the  reason  that  Scott  Humble,  the 
payee  named,  was  not  made  a  defendant  to  answer  as  to  his 
interest  in  the  note,  and,  the  demurrer  having  been  over- 
ruled, saved  an  exception. 

Said  defendants  then  answered  by  a  general  denial,  and 
by  a  plea  of  no  consideration,  and  the  issues  so  joined 
were  submitted  for  trial  to  a  jury,  which  returned  a  verdict 
for  the  appellee.  The  said  defendants  saved,  also,  an  ex- 
ception to  the  overruling  of  their  motion  for  a  new  trial,  and 
bave  brought  this  appeal  from  the  judgment  rendered  upon 
the  verdict.  The  defendant  Doss  was  not  served  with  pro- 
cess, and  did  not  appear.  He  is,  therefore,  not  a  party  to 
the  appeal.  John  Rhyan  having  died,  the  name  of  his  ad- 
ministrator, John  Rhyan,  Sr.,  has  been  substituted  in  the 
record. 

Counsel  for  the  appellants  contends,  under  the  ruling  upon 
the  demurrer  which  is  assigned  as  error,  that  a  note  not 
payable  in  bank,  can  not  be  delivered  by  the  maker  to  a 
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party  other  than  the  payee  named  in  the  note,  so  as  to 
become  a  cause  of  action  in  the  hands  of  such  party,  and 
cites  EUiott  v.  Armstrong^  2  Blackf.  198  ;  Ketcham  v.  The 
New  Albany^  etc.y  R.  R.  Co,y  7  Ind.  391,  and  Prathery. 
Zulaufy  38  Ind.  155.     But  we  do  not  perceive  that  these 
cases  support  the  proposition  announced.     They  show  that 
delivery  is  essential  to  the  execution  of  a  promissory  note, 
but  not  that  an  effectual  delivery  may  not  be  made  to  a 
person  other  than  the  nominal  payee,  to  whose  order  the 
note  is  by  its  terms  payable.     It  is  a  familiar  doctrine,  that 
the  parties  to  such  instruments  may  be  designated  by  other 
names  than  their  own,  and  the  paper  be  in  all  respects  valid 
and  binding.     This  case  comes   substantially  within  that 
doctrine.     The  note  was  drawn  and  signed  for  the  purpose 
of  being  delivered'  to  Scott  Humble,  but  he  not  having 
accented  it,  the  makers  deflivered  it  to  the  appellee  and 
accepted  his  money  therefor.     The  complaint  shows  these 
facts,  which  is  equivalent  to  an  averment  that  the  defend- 
ants made  the  note  to  the  appellee  by  the  name  of  Scott 
Humble.     Even  before  the  adoption  of  the  code,  it  was  the 
law  that,  *'if  a  promise  be  made  to  a  person  by  a  wrong 
name,  the  promisee  may  sue  upon  that  promise  in  his  right 
name,  and  aver  himself  to  be  the  person  intended.     And  a 
plaintiff  suing  upon  a  promissory  note,  which  purports  to  be 
payable  to  a  person  of  a  different  name,  may  show  by  evi- 
dence that  he  was  the  person  intended."     Leajihardt  v. 
Sloan,  5  Blackf.  278  ;  McKinney  v.  Harter,  7  Blackf.  385. 

Upon  this  view  of  the  case,  it  is  clear  that  there  was  no 
defect  of  parties.  Humble  never  having  held  the  note  nor 
assigned  it  by  delivery  or  otherwise,  the  6th  section  of  the 
code,  which  requires  that  the  assignor,  who  has  not  indorsed, 
be  made  defendant,  does  not  apply. 

The  appellant  has  also  assigned  error  upon  the  overruling 
of  his  motion  for  a  new  trial,  but  the  questions  sought  to  be 
presented  under  this  head   depend  upon  bills  of  exoeption 
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which  are  not  properly  in  the  record.  The  trial  was  had, 
verdict  rendered,  and  the  motion  for  a  new  trial  filed  and 
overruled,  at  the  September  term,  1878,  of  the  Vigo  Circuit 
Court,  but  no  time  was  at  that  term  asked  or  allowed  for 
the  filing  of  bills  of  exception.  On  the  10th  of  May,  1879, 
the  court  rendered  judgment  on  the  verdict,  and  gave  thirty 
days  to  the  defendants  to  file  their  bills  of  exception.  After 
the  term  at  which  the  exceptions  sought  to  be  saved  were 
taken,  it  was  too  late  for  the  court  to  extend  time  for  filing 
bills  of  exception.  Civil  Code,  sec.  343 ;  JSohn  v.  The  MaHon^ 
etc.,  G.  B.  Co.,  73  Ind.  77;  Martin  v.  MartiUy  74  Ind. 
207;  see  Civil  Code,  1881,  sec.  402-408. 
The  judgment  is  affirmed,  with  costs. 


No.  8124. 
WoBKs  V.  Stevens. 

^LAMDEB.— ITorda  not  Actionable  Per  Se.^Fleading.— Words  not  actiona- 
ble per  Be  maybe  made  to  appear  actionable  by  averring  such  extrinsic 
facta  as  will  show  that  they  were  intended  to  be,  and  were  understood 
to  be,  slanderous. 

BvTOENCE.— OraZ  Testimony.— Depositions.— Instruction.— An  instruction 
that  "All  other  things  being  equal,  evidence  of  witnesses,  given  in  the 
presence  of  the  court  and  jury,  is  entitled  to  greater  weight  than  that 
of  witnesses  whose  depositions  have  been  taken  and  read  in  evidence," 
was  clearly  erroneous.    Carver  v.  Louthain,  38  Ind.  530,  disapproved. 

From  the  Switzerland  Circuit  Court. 

S.  Carter,  W.  JR.  Johnson,  F.  M.  Griffith,  J.  A.  Works 
and  J.  D.  Works,  for  appellant. 
W.  D.  Ward  and  T.  Livings,  for  appellee. 

Franklin,  C. — ^This  was  an  action  of  slander,  brought  bj 
appellant  against  appellee.    The  complaint  was  in  two  para- 
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graphs.  The  appellee  demurred  separately  to  each  parar 
graph,  and  to  each  set  of  words  in  each  paragraph.  The 
demurrer  was  sustained  to  the  6th,  7th,  10th,  11th,  13th, 
14th,  16th  and  17th  sets  of  words  in  the  first  paragraph,  and 
to  the  9th,  11th,  12th,  13th  and  14th  sets  of  words  in  the 
second  paragraph,  and  overruled  as  to  each  paragraph  as  a 
whole,  and  to  the  1st,  2d,  3d,  4th,  5th,  8th,  9th,  12th, 
15th,  18th,  19th  and  20th  sets  of  words  in  the  first  para- 
graph, and  1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  10th  and 
15th  sets  of  words  in  the  second  paragraph.  To  which  rul- 
ings the  parties  respectively  excepted.  Appellee  filed  an 
answer  in  five  paragraphs — first,  a  denial,  and,  last,  justifi- 
cation. Demurrer  sustained  to  second,  third  and  fourth 
paragraphs  of  answer,  and  overruled  as  to  the  fifth ;  excep- 
tions to  rulings  taken.  Reply  in  denial  to  fifth  paragraph. 
Trial  by  jury,  and  verdict  for  appellee.  Motion  for  a  new 
trial  overruled  and  excepted  to. 

The  errors  assigned  in  this  court  are : 

1st.  The  sustaining  of  the  demurrer  to  the  6th,  7th,  lOth^ 
11th,  13th,  14th,  16th  and  17th  sets  of  words  in  the  first 
paragraph  of  the  complaint. 

2d.  The  sustaining  of  the  demurrer  to  the  9th,  11th,  12thy 
13th  and  14th  sets  of  words  in  the  second  paragraph  of  the 
complaint. 

3d.  The  overruling  of  the  demurrer  to  the  fifth  paragraph 
of  the  answer. 

4th.   The  overrulins  of  the  motion  for  a  new  trial. 

5th.  Error  in  giving  instructions  1,  2,  3,  4,  5,  6  and  7^ 
by  the  court  on  its  own  motion. 

6th.   Error  in  giving  instruction  1,  asked  by  appellee. 

Appellee  filed  the  following  cross  errors,  which  he  asks  to 
be  considered,  should  the  judgment  be  reversed,  to  wit: 

1st.  The  overruling  of  the  demurrer  to  the  first  paragraph 
of  the  complaint. 
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2d.  The  overruling  of  the  demurrer  to  the  second  para- 
graph of  the  complaint. 

3d.  The  overruling  of  the  demurrer  to  the  1st,  2d,  3dy 
4th,  5th,  8th,  9th,  12th  and  15th  sets  of  words  in  the  first 
paragraph  of  the  complaint. 

4th.  The  overruling  of  the  demurrer  to  the  1st,  2d,  3d, 
4th,  5th,  6th,  7th,  8th,  10th  and  15th  sets  of  words  in  the 
second  paragraph  of  the  complaint. 

5th.  The  overruling  of  the  demurrer  to  the  18th,  19th 
and  20th  additional  sets  of  words  m  the  first  paragraph  of 
the  complaint. 

The  first  paragraph  of  the  complaint  substantially  states 
that,  prior  to  and  at  the  time  of  the  several  grievances 
thereinafter  mentioned,  there  was,  and  had  been,  a  band  of 
persons  associated  together  in  the  counties  of  Switzerland » 
Ohio,  Dearborn  and  Ripley,  in  the  State  of  Indiana,  for  the 
purpose  of  stealing,  receiving  stolen  goods,  and  committing 
other  violations  of  the  law ;  that,  prior  to  the  commence- 
ment of  the  grievances  thereinafter  mentioned,  said  band  of 
thieves,  or  part  of  them,  broke  into  the  store  of  one  James 
W.  Gibbs,  in  the  said  county  of  Switzerland,  and  stole 
therefrom  various  articles  of  property,  then  owned  by  the 
said  James  W.  Gibbs.  It  then  alleges  the  good  character 
and  innocence  of  appellant ;  that  appellee,  with  intent  to 
injure  the  appellant,  by  causing  his  neighbors  to  believe  that 
he  had  been,  and  was,  guilty  of  theft,  of  receiving  stolen 
goods,  and  associating  with  and  assisting  to  conceal  the 
goods  stolen  by  said  band  of  thieves,  theretofore,  to  wit,  on 

the day  of ,  1877,  at  the  county  of  Switzerland 

aforesaid,  in  a  certain  discourse,  which  the  said  appellee  then 
and  there  had  of  and  conceniiug  the  appellant,  and  of  and 
concerning  said  band  of  thieves,  and  of  and  concerning  the 
said  theft  of  the  goods  and  chattels  of  the  said  James  W. 
Gibbs,  in  the  presence  and  hearing  of  one  William  J.  Good- 
ner,  and  of  divers  other  persons,  residents  of  said  county  of 
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Switzerland,  falsely  and  maliciously  spoke  and  published  of 
And  concerning  the  said  appellant,  and  of  and  concerning 
the  theft  of  said  goods  and  chattels,  and  of  and  concerning 
said  band  of  thieves,  and  the  receiving  of  the  goods  stolen 
by  them  as  aforesaid,  the  false,  scandalous,  malicious  and 
defamatory  words  following,  that  is  to  say :  Then  follows 
twenty-one  sets  of  words,  which,  to  copy,  would  extend  this 
opinion  unreasonably.  This  paragraph  concludes  as  fol- 
lows: "Thereby  charging,  and  intending  to  charge,  that 
the  plaintiff  had  been  guilty  of  the  crime  of  larceny  and  re- 
ceiving stolen  goods,  and  of  associating  with  thieves  and 
assisting  to  conceal  goods  stolen  by  thieves,  and  so  said 
words  were  understood  by  those  persons  to  whom  they 
were  so  spoken." 

The  second  paragraph  of  the  complaint  was  substantially 
the  same  in  form-,  except  it  omitted  the  allegation  in  rela- 
tion to  the  existence  of  the  band  of  thieves.  It  contained 
the  remainder  of  the  inducement,  the  colloquium,  the  special 
innuendoes  and  the  general  innuendo  at  the  conclusion,  and 
contained  fifteen  other  sets  of  words,  by  copying  which  we 
do  not  desire  to  extend  this  opinion.  The  greater  portion 
of  the  sets  of  words  in  this  paragraph,  though  numbered 
differently,  are  the  same,  substantially,  as  in  the  first. 

The  first  assignment  of  error  is  the  sustaining  of  the  demur- 
rer to  the  6th,  7th,  10th,  11th,  13th,  14th,  16th  and  17th  sets 
of  words  in  the  first  paragraph  of  the  complaint.  Words 
not  actionable  per  se  may  be  made  actionable  by  averring 
such  extrinsic  facts  as  will  show  that  they  were  intended  to 
be  slanderous,  and  were  so  understood.  These  averments 
must  be  distinctly  stated  in  the  inducement,  applied  to  the 
plaintiff  by  a  proper  colloquium,  with  the  intended  and 
understood  meaning  correctly  set  out  in  the  innuendoes.  It 
may  also  be  shown  by  proper  averments,  that  words,  seem- 
ingly innocent,  and  even  commendatory  on  their  face,  were 
intended,  and  were  in  fact  understood,  to  convey  a  mean* 


MAY  TERM,  1881.  185 


Works  «.  Stevens. 


"'^ilrectly  opposite  to  their  ordinary  signification.  Town- 
sheod  Slander  and  Libel,  sees.  135, 308  and  323  ;  Emmerson 
y.  Marvel,  55  Ind.  265  ;  Lipprantv.  Lipprant,  52  Ind.  273 ; 
Waugh  v.  Waugh,  47  Ind.  580 ;  Hart  v.  Coy,  40  Ind.  553 ; 
Feeding  v.  McCall,  36  Ind.  321 ;  WardY.  Golyhan,  30  Ind. 
395 ;  UarriBon  v.  Findley,  23  Ind.  265 ;  Justice  v.  Kirlin, 
17  Ind.  588.  Under  the  foregoing  authorities  and  rules  of 
pleading,  the  court  correctly  sustained  the  demurrer  to  the 
6th,  7th,  10th,  11th,  13th,  14th,  16th  and  17th  sets  of  words 
in  the  first  paragraph  of  the  complaint,  and  did  not  err  in 
sustaining  it  to  the  9th,  11th,  12th,  13th  and  14th  sets  of 
words  in  the  second  paragraph  of  the  complaint,  as  com- 
plained of  in  appellant*  s  second  assignment  of  error. 

Appellant's  counsel,  in  their  brief,  have  not  referred  to 
their  third  assignment  of  errors,  to  wit,  the  overruling  of 
the  demurrer  to  the  fifth  paragraph  of  appellee's  answer.  It 
is  therefore  waived. 

The  fifth  and  sixth  assignments  of  errors  by  appellant  are 
embraced  in  the  fourth  (the  overruling  of  the  motion  for  a 
new  trial),  and  will  all  be  considered  together. 

One  of  the  reasons  assigned  by  appellant  in  his  motion  for 
a  new  trial  was,  error  of  the  court  instructing  the  jury  ;  and 
the  sixth  instruction,  given  by  the  court  on  its  own  motion, 
is  insisted  upon  as  being  erroneous.     It  reads  as  follows : 

"All  other  things  being  equal,  evidence  of  witnesses,  given 
in  the  presence  of  the  court  and  jury,  is  entitled  to  greater 
weight  than  that  of  witnesses  whose  depositions  have  been 
taken  and  read  in  evidence.  But  whether  the  witnesses  tes- 
tified in  your  presence  or  by  deposition,  it  is  your  province 
to  determine  the  weight  that  the  testimony  of  the  witness 
should  have.  You  are  the  exclusive  judges  of  the  credibility 
of  the  witnesses,  and  of  the  weight  that  should  be  given  to 
their  testimony." 

While  it  is  doubtless  true  in  many  cases,  and  perhaps  in 
moBt  caseSj  the  testimony  of  a  witness  orally  given  is  much 
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more  likely  to  make  a  decided  impression,  one  way  or  the 
other,  upon  the  minds  of  the  jury,  than  if  communicated  in 
the  form  of  a  deposition ;  while  the  appearance  and  manner 
of  testifying  of  some  witnesses  might  produce  conviction  of 
the  truth  of  what  they  were  stating,  in  others,  their  manner 
'and  appearance  might  operate  very  disparagingly  upon  their 
testimony.  When  the  evidence  is  in  the  shape  of  deposi- 
tions, there  is  no  rule  that  can  be  laid  down  by  which  we  can 
accurately  judge  whether  the  testimony  should  be  more  or 
less  favorably  considered,  than  if  given  orally  in  the  presence 
of  the  court  and  jury. 

Under  the  rule  laid  down  in  the  case  of  Carver  v.  Lour- 
thaiThy  38  Ind.  530,  this  instruction  might  have  been  upheld, 
and  perhaps  the  authority,  as  contained  in  that  case,  may 
have  misled  the  court  below  in  giving  the  instruction ;  but 
that  case  has  not  been  followed  approvingly  by  the  recent 
decisions.  Indeed,  it  has  been  overruled,  and  rightly  so, 
we  think.  See  Nelson  v.  Vorce^  55  Ind.  455  ;  Pratt  v.  The 
State,  56  Ind.  179;  Veatch  v.  The  State,  56  Ind.  584; 
MiUner  v.  Eglin,  64  Ind.  197  ;  Voss  v.  Prier,  71  Ind.  128. 

An  instruction  in  relation  to  the  interest  of  a  witness  was 
held  bad  in  the  case  of  Oreer  v.  The  State,  53  Ind.  420. 

This  sixth  instruction  was  clearly  erroneous  ;  and  on  the 
account  of  the  giving  of  which,  this  judgment  must  be 
reversed. 

There  may  be  other  errors  in  the  instructions  given,  but 
we  decline  extending  this  opinion  by  an  examination  of  each 
of  the  instructions  separately. 

In  the  event  of  a  reversal  of  the  judgment,  counsel  for 
appellee  have  requested  us  to  pass  on  the  cross  errors  assigned, 
the  first  and  second  of  which  are  the  overruling  of  the  de- 
murrers to  the  first  and  second  paragraphs  of  the  cona plaint. 
We  see  no  error  in  the  overrulinsr  of  the  demurrers  to  each 
of  these  paragraphs.  Some  of  the  sets  of  words  in  each  are 
actionable  per  se ;  others  are  made  so  by  the  alleging  of  ex- 
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trinsic  facts  in  a  proper  inducement,  followed  by  an  appro- 
priate colloquium,  and  defined  by  sufficient  innuendoes. 

As  to  the  third,  fourth  and  fifth  assignment  of  cross  errors : 
Some  of  the  sets  of  words  to  which  the  demurrers  were 
sustained  are  veiy  similiar  to  others  to  which  the  demur- 
rers were  overruled,  and  perhaps  they  might  have  been  safely 
sustained  to  more  than  they  were ;  for  instance,  the  6th 
and  7th  sets  of  words,  in  the  second  paragraph  of  the  com- 
plaint, are  not  sufficient.    They  read  as  follows : 

6.  *'As  sharp  men  as  Tom  Works  (meaning  plaintiff) 
have  been  catched  (meaning  that  the  plaintiff  had  been  guilty 
of  the  crime  of  receiving  stolen  goods,  and  that  he  had  been 
caught  with  the  goods  in  his  possession)." 

7.  *«He  (meaning  plaintiff)  is  as  bad  as  any  of  them 
(meaning  a  band  of  thieves  that  had  been  stealing  property),, 
and  as  smart  men  as  him  have  been  causfht  (meanins:  that 
the  plaintiff  had  been  guilty  of  receiving  stolen  goods,  and 
of  the  crime  of  larceny,  and  that  he  had  been  detected)." 

We  do  not  think  the  words  justify  the  innuendoes  attached 
to  them  ;  but  in  the  multiplicity  of  the  rulings  upon  thirty- 
five  different  sets  of  words  it  is  not  to  be  wondered  at  if  a 
little  confusion  should  have  crept  into  the  reference  to  the 
nambering  of  the  different  sets  of  words.  But  we  do  not 
think  there  was  sufficient  error  in  the  cross  errors  to  seri- 
ously affect  the  ordinary  result  of  a  reversal  of  the  case 
upon  the  subject  of  costs. 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
in  all  things  reversed,  at  the  costs  of  appellee. 
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No.  7588. 
NORDYKE,  MaBMON   &  Co.  V,  DiCKSON  ET  AL. 

Jl7l>GMENT. — Verdict. — Practice. — As  a  nile,  the  judgment  must  follow 
the  verdict;  and  where  this  has  been  asked  for  and  denied,  and  a  proper 
exception  has  been  reserved,  the  judgment  will  be  reversed  on  appeal^ 
unless  the  record  discloses  a  valid  and  sufficient  reason  for  the  ruling 
of  the  trial  court. 

Same. — MecJianic^s  Lien, — ^Where,  upon  the  trial  of  an  action  to  recover 
for  materials  f  uiiiished  and  for  labor  done  in  the  construction  of  a  build- 
ing, and  to  enforce  a  mechanic's  lien  acquired  thereon,  the  jury  return 
n  verdict  for  the  plaintiff,  that  the  allegations  of  the  complaint  are  true, 
and  assess  the  recovery,  it  is  error  for  the  trial  court  to  overrule  the 
plaintiff ^s  motion  for  an  order  for  the  enforcement  of  the  mechanic's 
lien  on  the  property  described  in  the  complaint. 

From  the  Hamilton  Circuit  Court. 

D.  Moss  and  J.  A.  HaiTisoriy  for  appellant. 
W.  R.  JPierse,  for  appellees. 

HowK,  C.  J. — ^This  was  a  suit  by  the  appellant,  a  corpo- 
ration of  that  name,  against  the  appellees,  James  M.  Dickson, 
James  M.  Dickson,  Jr.,  and  John  H.  Dickson,  partners  under 
the  firm  name  of  J.  M.  Dickson  &  Sons,  and  certain  judg- 
ment creditors  of  said  firm.  The  object  of  the  suit  was  to 
collect  a  certain  sum  of  money,  alleged  to  be  due  the  appel- 
lant for  materials  furnished  and  work  and  labor  done  by  it 
in  the  erection  and  construction  of  a  certain  grist-mill  for 
the  said  firm  of  J.  M.  Dickson  &  Sons  and  at  their  request, 
and  to  enforce  a  mechanic's  lien  acquired  by  the  appellant 
on  said  mill  and  its  machinery,  and  the  real  estate  whereon 
the  same  were  situate,  in  Madison  county,  Indiana,  under 
and  pursuant  to  the  provisions  of  the  code  in  regard  to  such 
liens.  The  suit  was  commenced  in  the  Madison  Circuit  Court ; 
but  after  the  issues  were  joined  therein,  on  the  appellant's  ai>- 
plication,  the  venue  thereof  was  changed  to  the  court  below. 

The  cause  was  there  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  the  appellant,  in  these  words,  to  wit:    "We,  the 
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yxrjj  find  for  the  plaintiff,  that  the  allegations  of  its  com- 
plaint are  true,  and  assess  its  damages  at  seven  hundred  dol- 
lars." [Signed,]       Henky  Harold,  Foreman.'* 

Thereupon  the  appellant  moved  the  court  **for  a  judgment 
on  the  verdict  of  the  jury  for  the  sum  of  $700,  and  an  order 
for  the  enforcement  of  the  mechanic's  lien,  set  out  in  its 
complaint ;' '  which  motion  the  court  sustained  as  to  the  amount 
of  the  verdict,  and  overruled  the  same  as  to  an  order  for  the  en- 
forcement of  the  mechanic's  lien,  and  to  this  latter  rulinff 
the  appellant  at  the  time  excepted.  The  court  then  rendered 
judgment,  in  favor  of  the  appellant  and  against  the  said  J» 
M.  Dickson  &  Sons,  for  the  said  sum  of  $700  and  the  costs 
of  suit ;  and  from  this  judgment  this  appeal  is  now  here  pros- 
ecuted by  the  appellant,  the  plaintiff  below. 

The  only  error  assigned  by  the  appellant,  in  this  court,  is 
the  decision  of  the  trial  court,  in  overruling  its  motion  for 
an  order  for  the  enforcement  of  its  «nechanic's  lien  in 
accordance  with  the  prayer  of  its  complaint. 

We  are  of  the  opinion  that  the  trial  court  clearly  erred  in 
overruling  the  appellant's  motion  for  an  enforcement  of  its 
mechanic's  lien,  by  an  order  for  the  sale  of  the  giist-mill  and 
machinery,  and  the  appellees'  interest  in  the  real  estate,  on 
which  the  same  were  situate,  as  described  in  the  complaint. 
The  allegations  of  the  complaint  were  full,  clear  and  explicit 
to  regard  to  the  appellant's  acquisition  of  a  mechanic's  lien 
upon  the  property  in  question  for  the  amount  due  it  from 
the  firm  of  J.  M.  Dickson  &  Sons,  on  account  of  the  erec- 
tion and  construction  of  the  mill,  in  the  manner  and  within 
the  time  prescribed  by  the  statute.     The  verdict  of  the  jury 
was  broad  and  comprehensive  in  its  terms,  covering  all  the 
allegations  of  the  complaint,  as  well  those  in  regard  to  the 
alleged  mechanic's  lien  as  those  relating  to  the  indebtedness 
of  J.  M.  Dickson  &  Sons  to  the  appellant,  and  finding  that 
all  said  allegations  were  true.     If  there  is  any  valid  or  sufiS- 
cieDt  reason  for  denying  ^he  appellant  the  relief  it  sued  f or. 
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and  which  it  was  clearly  entitled  to  upon  the  verdict  of  the 
jury,  namely,  the  enforcement  of  its  mechanic's  lien  by  the 
sale  of  the  property,  under  the  judgment  and  order  of  the 
court,  we  have  been  wholly  unable  to  find  such  reason,  and 
the  record  fails  to  disclose  it. 

The  appellees'  counsel,  as  we  understand  his  argument, 
concedes  that  the  record  fails  to  show  why  the  court  did  not 
enforce  the  appellant's  lien,  by  an  order  for  the  sale  of  the 
property ;  but  he  says  we  must  presume,  in  favor  of  the 
action  of  the  court  below,  that  it  refused  to  enforce  the  lien, 
by  an  order  for  the  sale  of  the  property,  for  a  good  and 
sufficient  reason.  That  is  an  application  of  the  doctrine  of 
presumptions,  in  favor  of  the  ruling  of  the  trial  court,  which 
is  palpably  erroneous,  and  which  we  can  not  approve.  Upon 
the  allegations  of  its  complaint,  and  the  verdict  of  the  jury, 
the  appellant  was  clearly  entitled,  as  it  seems  to  us,  to  the 
judgment  and  order  of  the  circuit  court,  declaring  and  en- 
forcing its  mechanic's  lien  by  the  sale  of  the  property  de- 
scribed in  the  complaint.  The  rule  is,  that  the  judgment 
must  follow  the  verdict,  and,  where  this  has  been  asked  for 
and  denied,  and  the  proper  exception  has  been  reserved,  the 
judgment  below  will  be  reversed  on  appeal,  unless  the  record 
discloses  a  valid  and  sufficient  reason  for  the  ruling  of  the 
circuit  court.  In  this  case,  the  court  erred,  we  think,  in  over- 
ruling the  appellant's  motion  for  an  order  for  the  enforce- 
ment of  its  mechanic's  lien,  set  out  in  its  complaint. 

The  judgment  below,  in  overruling  the  appellant's  motion 
for  an  order  for  the  enforcement  of  its  mechanic's  lien  on 
the  property  described  in  the  complaint,  by  the  sale  thereof, 
is  reversed,  at  the  appellees'  costs,  and  the  cause  is  re- 
manded,  with  instructions  to  render  judgment  for  the  en- 
forcement of  said  lien,  in  accordance  with  this  opinion. 
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Benevolent  Association.— -4cft'on /or  Ben^U.-^Contract.— Pleading.— 
Complaint, — In  an  action  by  a  member  of  a  benevolent  associntiou  for 
benefits  alleged  to  be  due  him  on  account  of  sickness,  the  allegation 
that  ^4t  is  a  rule  of  said  association  that  every  member  in  good  stand- 
ing *  *  *  shall  be  entitled  to^^  a  certain  sum  per  week,  is  insufficient 
to  show  a  binding  legal  obligation  on  the  part  of  the  association  to  pay 
its  members  such  sum ;  such  a  rule  has  not  the  binding  force  of  a  con- 
tract between  the  corporation  and  its  members. 

Same. — ^In  such  action  a  pai*agraph  of  a  complaint,  alleging  that,  by  a 
by-law  of  such  association,  ^^every  member  in  good  standing  when  sick 
*  *  *  is  entitled,'^  etc.,  is  insufficient  for  failing  to  allege  that  such 
by-law  was  in  force  at  the  time  of  plaintiff's  sickness. 

From  the  Allen  Superior  Court. 

A,  Zollars  and  F.  T.  Zollars^  for  appellant. 

• 

WoBDEN,  J. — Complaint  by  the  appellee  against  the 
appellant  in  two  paragraphs.  Demurrer  to  each  paragraph, 
for  want  of  suflScient  facts,  overruled.  Issue,  trial  by  the 
court,  and  finding  and  judgment  for  the  plaintiff.  The  cor- 
rectness of  the  ruling  on  the  demurrers  is  questioned  here 
by  assignments  of  error. 

The  first  paragraph  of  the  complaint  alleged  that  the 
defendant  was  a  corporation  organized  under  the  laws  of 

this  State ;  that  the  plaintiff,  on  the day  of , 

18 — ,  "became  a  member  of  the  defendant  association,  and 
as  such  member  entitled  to  all  the  ricrhts  and  benefits  accru- 
ing  to  the  members  thereof ;  that  the  object  of  said  associa- 
tion is  to  promote  the  mental  development,  render  pecuniary 
assistance,  and  encourage  the  cultivation  of  brotherly  love 
among  all  the  members  who  may  belong  thereto,  and  render 
assistance  to  the  widows  and  orphans  of  deceased  members ; 
that,  to  secure  these  ends,  it  is  a  rule  of  said  association  that 
€vei7  member  in  good  standing,  when  sick,  provided  such 
sickness  is  not  caused  by  imprudence  or  the  bad  conduct  of 
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such  member,  ami  if  said  member  is  unable  to  follow  his 
occupation,  shall  be  entitled  to  five  dollars  per  week  from 
the  funds  of  the  association  during  the  continuance  of  his 
said  sickness.     And  the  plaintiff  avers  that  from  the  time 
he  became  a  member  of  said  association,  and  until  and  after 
the  20th  day  of  May,  1877,  he  was  at  all  times  a  member 
in  good  standing,  and  regularly  paid  his  dues  and  assess- 
ments in  the  same ;  that  on  the  8th  day  of  May,  1877,  he 
was  taken  sick,  which  sickness  was  not  caused  by  plaintiff's 
imprudence  or  bad  conduct  in  any  respect,  and  continued 
sick  and  unable  to  follow  his  occupatiou  from  said  date  until 
the  1st  day  of  June,  1878,  whereby  he  became  entitled  to 
receive  from  such  association  the  sum  of  five  dollars  per 
week,  in  all  amounting  to  two  hundred  and  eighty  dollars ; 
and  the  plaintiff  avers  that  he  has  performed  all  and  singu- 
lar the  conditions  on  his  part  to  be  performed  to  entitle  him 
to  receive  said  sum  during  his  said  sickness ;  but  that  said 
defendant  has  wholly  failed  and  refused  to  pay  any  part  of 
the  amount  so  due  the  plaintiff,  except  the  sum  of  ten  dol- 
lars,  though  often  requested  so  to  do,  and  though  the  defend- 
ant has  the  funds  from  which  to  pay  the  same,  all  of  which 
is  due  and  unpaid.     Wherefore,"  etc. 

The  second  paragraph  was  much  like  the  first,  except  that 
it  stated  the  ground  of  the  defendant's  supposed  liability  as 
follows ;  ''That  said  association  is  organized  for  the  purpose 
of  mutual  aid  and  improvement,  and  by  a  by-law  thereof 
every  member  in  good  standing,  when  sick,  provided  said 
sickness  is  not  caused  by  the  imprudence  and  bad  conduct 
of  such  member,  and  if  said  member  is  unable  to  follow  his 
occupation,  is  entitled  to  the  sum  of  five  dollars  per  week 
from  the  funds  of  said  association  during  the  continuance  of 
said  sickness,  a  copy  of  which  by-law,  marked  'Exhibit  A,' 
is  filed  herewith  and  made  a  part  hereof."  The  by-law  ex* 
hibited  is  as  follows : 
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"Sec.  1.  Every  member,  if  sick  and  in  good  standing  and 
unable  to  follow  his  occupation,  will  be  entitled  to  five  dol- 
lars per  week  from  the  funds  of  the  association ;  provided,, 
such  sickness  is  not  caused  by  imprudence  or  his  own  bad 
conduct.'* 

The  first  paragraph  of  the  complaint  seems  to  us  to  have 
been  clearly  bad.     In  that,  it  is  alleged  that  ''it  is  a  rule  of 
f  said  association  that  every  member  in  good  standing  *   ♦  * 

shall  be  entitled  to  five  dollars  per  week,"  etc.   This  rule, 
as  thus  stated,  imports  no  binding  legal  obligation  on  the  part 
;  of  the  company  to  its  members.     A  mere  rule  is  a  thing 

that  can  be  abrogated  at  the  pleasure  of  the  company,  as  it 
has  not  the  binding  force  of  a  contract  between  the  cor- 
poration and  its  members.  Besides  this,  the  pleading  is  in 
the  present  tense.  It  has  reference  to  the  time  when  the 
complaint  was  filed,  December  9th,  1878.  The  complaint 
does  not  show  even  that  there  was  any  such  '*rule*'  existing- 
at  the  time  of  the  plaintiff's  sickness. 

The  second  paragraph  was  bad  for  the  reason  last  above 
stated.     The  language  of  this  paragraph  is  also  in  the  pres- 
ent tense,  and  has  reference  to  the  time  of  filing  the  com- 
plaint, and  not  to  that  of  the  plaintiff's  sickness.    It  alleges 
that  by  the  by-law  ''every  member  in  good  standing  when 
sick  *  ♦  *  is  entitled  to  the  sum  of  five  dollars  per  week," 
etc.    It  does  not  appear  when  the  by-law  was  adopted,  or 
that  it  was  in  force  at  the  time  of  the  plaintiff's  sickness. 
Neither  paragraph  states  a  good  cause  of  action,  and  the 
demurrers  to  each  should  have  been  sustained.   We  have  na 
brief  for  the  appellee,  and  are  not  advised  upon  what  ground 
the  complaint  was  supposed,  in  the  court  below,  to  have 
been  good. 
,  The  judgment  below  is  reversed,  with  costs,  and  the  cause 

\  remanded,  for  further  proceedings  in  accordance  with  this, 

opinion. 
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^O.  8026. 

Vance  12T  al.  v.  Schateb  bt  al. 

BECfEiYEB. — Appointment  of, — Prcictice, — Appeal, — ^An  appeal  from  an 
order  of  the  court  for  the  appointmeat  of  a  receiver  daring  the  pen- 
dency of  an  action  must  be  taken  within  ten  days  from  the  time  siudi 
order  was  made. 

From  the  Boone  Circuit  Court. 

C.  C.  mfave,  for  appellants. 

J.  0.  Pedigo^  T.W.  Lockhartaxid  0,  H.  PoZmer,  for  ap- 
pellees. 

Woods,  J. — ^In  an  action,  brought  by  the  appellees  against 
the  appellants,  for  the  recovery  of  the  possession  of  real 
estate,  the  court,  on  the  motion  of  the  appellees,  appointed 
a  receiver  to  take  charge  of  and  to  secure  the  rents  and 
profits  of  the  premises  during  the  pendency  of  the  litiga- 
tion. This  appeal  is  from  the  order  for  the  appointment  of 
the  receiver.  The  appellees  have  moved  to  dismiss  the  ap* 
peal,  because  not  taken  within  ten  days  after  the  appoint- 
ment was  made.     The  motion  must  be  sustained. 

By  the  second  section  of  the  act  approved  March  12th, 
1875,  2  R.  S.  1876,  p.  115,  it  is  provided  **That,  in  all 
€ases  hereafter  commenced  or  now  pending  in  any  of  the 
courts  of  this  State,  in  which  a  receiver  may  be  appointed 
or  refused,  the  party  aggrieved  by  such  appoiatment  or  re- 
fusal to  appoint  may,  within  ten  days  thereafter,  appeal 
from  the  decisions  of  the  court  to  the  Supreme  Coijrt,  with- 
out awaiting  the  final  determination  of  such  case,  and  in 
•cases  where  a  receiver  shall  be  or  has  been  appointed,  upon 
the  appellant  filing  an  appeal  bond  with  sufficient  surety, 
in  such  sums  as  may  have  been  required  of  such  receiver, 
conditioned,"  etc.,  **the  authority  of  such  receiver  shall  be 
suspended  until  the  final  determination  of  such  appeal." 

The  appointment  in  this  case  was  made  on  the  29th  day 
of  May,  1879.     No  notice  of  an  appeal  was  given  or  prayer 
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made  therefor  in  the  court  below.     The  clerk's  certificate  to 
Hie  transcript  bears  date  June  17th,  1879.     The  transcript 
ifas  filed  with  the  clerk  of  this  court  June  26thy  1879,  and 
on  the  same  day  a  notice  to  the  appellees  was  issued. 
The  appeal  is  dismissed,  with  costs. 


'♦•♦' 
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Husband  and  YfiVJ&.— Conveyance.— Creditors  of  Husband,— FraucL-—Ev» 
idence.—On  trial  of  an  action,  by  a  judgment  creditor  of  a  husband,  to 
fiet  aside  a  conveyance  by  him  to  his  wife  as  fraudulent  against  credi- 
tors, evidence  that,  by  receiving  her  separate  property  for  many  years 
and  appropriating  it  to  his  uses,  he  became  her  debtor  in  a  sum 
equal  to  the  value  of  the  land ;  that,  although  he  conveyed  it  to  her  for 
the  pui*poBe  of  placing  it  beyond  the  reach  of  plaintiff  and  his  other 
creditors,  she  had  no  knowledge  of  such  purpose,  and  did  not  partici- 
pate in  it,  and  did  not  know  of  his  indebtedness  to  the  plaintiff,  sus- 
tdns  a  finding  in  her  favor. 

^AME.— Legacy . — Common  Law. — Where,  in  1841,  a  husband  received  a 
legacy  left  to  his  wife,  not  in  right  of  his  marriage,  but  as  the  money 
of  his  wife,  and  upon  an  agreement  to  hold  it  for  her,  it  became  a  valid 
claim  in  her  favor,  which  it  was  his  right  and  duty  to  discharge. 

Same.— TF(/e'»  Separate  Property.— Will.— Where  a  testator  died  in  1849, 
leaving  a  bequest  to  his  daughter,  <^and  to  no  other  person,^'  and  pro- 
viding that  ^^her  receipt  for  the  same  shall  be  conclusive  evidence  of  its 
payment,"  such  legacy  became  the  separate  property  of  the  daughter, 
beyond  her  husband^s  control;  and  his  appropriation  of  it  to  his  own 
use  raises  an  implied  promise  to  repay  it. 

'BiJtR,— Consideration, — Conflicting  Evidence. — Supreme  Court. — ^The  trial 
court  having  found  that  the  consideration  in  a  conveyance  from  a  hus- 
band to  his  wife  was  adequate,  the  Supreme  Court  can  not,  upon  con- 
flicting evidence,  say  it  is  not. 
^^XR»— Innocent  Purchaser.— In  such  case,  the  wife,  being  ignorant  of  the 
existence  of  her  husband's  indebtedness  to  plaintiffs,  must  be  regarded 
as  an  innocent  purchaser  for  a  valuable  consideration. 

SAitE.—Wife  as  Preferred  Creditor.— It  a  wife  be  a  creditor  of  her  hus- 
band, he  may  prefer  her  to  other  creditors,  by  giving  her  money  or 
property,  at  a  fair  price,  in  discharge  and  payment  of  her  claim. 
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Same. — Statute  of  Limitations, — Estoppel. — ^A  husband  may  pay  an  honest 
debt  to  his  wife,  however  stale  and  ancient  it  may  appear  to  other  cred- 
itors. He  is  not  compelled,  by  law,  to  resort  to  the  statute  of  limita*^ 
tions  as  a  defence,  nor  can  others  insist  upon  it  for  him,  nor  is  she^ 
estopped  to  receive  payment  of  the  debt. 

Same. — Direct  Conveyance, — ^A  direct  conveyance  from  a  husband  to  hi& 
wife,  in  discharge  of  an  honest  and  ascertained  debt  from  him  to  her 
for  her  money,  appropriated  by  him  to  his  own  uses,  will  be  sustained 
and  upheld. 

From  the  Franklin  Circuit  Court. 

W.  H,  JoneSj McMahan^  J.  F.  McKee  and Mc- 

Kee,  for  appellant. 

r.  H.  Smith  and  W.  H.  Bracken^  for  appellees. 

Morris,  C. — ^This  action  was  brought  to  set  aside  a  con- 
veyance of  450  acres  of  land,  situate  in  Franklin  county,. 
Indiana,  made  by  George  W,  Emble,  to  his  wife,  Mary  A. 
Eimble,  on  the  ground  that  it  was  fraudulent  as  against  the 
creditors  of  the  grantor. 

The  complaint  consists  of  three  paragraphs. 

It  is  alleged  in  each,  that  George  W.  Kimble,  Wilbur  F: 
Hazzard,  and  Isaac  Murray  were  indebted  to  the  appellaut  in 
the  sum  of  $1,000,  by  note  dated  January  8th,  1877  ;  that 
the  appellant  instituted  suit  in  the  Franklin  Circuit  Court  on 
this  note,  and,  on  the  28th  day  of  April,  1877,  recovered  a 
judgment  against  said  Kimble,  Hazzard  and  Murray,  for 
$1,079.60,  the  amount  of  principal,  interest  and  attorney 
fees  due  on  the  note  and  the  costs  of  the  suit. 

That,  after  the  commencement  of  this  suit,  but  before  the 
rendition  of  said  judgment,'  George  W.  Kimble,  being  the 
owner  of  450  acres  of  land,  particularly  described  in  the 
complaint,  and  situate  in  said  Franklin  county,  conveyed  it 
to  the  appellee  Mary  A.  Bjmble,  his  wife.  It  is  stated  in 
the  first  paragraph,  that  said  conveyance  was  without  con« 
sideration.  In  the  second,  that  it  was  made  by  the  grantor 
for  the  purpose  of  defrauding  the  appellant  and  the  grantor's 
other  creditors,  and  that  the  grantee  took  the  deed  with 
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knowledge  of  such  fraud.  It  is  alleged  in  the  first  and 
second  paragraphs  of  the  complaint,  that  George  W.  Kim- 
ble, aside  from  the  land  so  conveyed  to  the  said  Mary  A. 
Eimble,  was,  at  the  date  of  said  conveyance,  insolvent,  and 
that  he  had  no  property  subject  to  execution.  The  third 
paragraph  states  all  the  facts  contained  in  the  first  and  sec- 
ond, and  avers,  in  addition  thereto,  that,  at  the  time  said 
deed  was  made  by  said  Kimble  to  his  wife,  Hazzard  and 
Murray  were  both  insolvent. 

The  appellees  answered  the  complaint  by  a  denial. 

The  cause  was  submitted  to  the  court  for  trial.  Finding 
and  judgment  for  the  appellees.  The  appellant  moved  the 
court  for  a  new  trial.  The  motion  was  overruled  and  it 
excepted.     The  evidence  is  properly  in  the  record. 

The  error  assigned  is,  the  overruling  of  the  motion  for  a 
new  trial. 

Upon  the  trial,  the  appellant  proved  the  indebtedness  of 
Hazzard,  Murray  and  George  W.  Kimble  to  it  by  note,  as 
alleged  in  the  complaint ;  the  recovery  of  a  judgment  in  its 
favor  and  against  said  Hazzard,  Murray  and  Kimble,  at  the 
time,  and  for  the  amount  stated  in  the  complaint.  It  also 
proved  the  insolvency  of  Murray  and  Hazzard  ;  that  George 
W.  Kimble  had  been  the  owner  of  the  450  acres  of  land 
described  in  the  complaint  from  the  year  1855 ;  that  the 
consideration  mentioned  in  the  deed  conveying  to  him  the 
land,  was  $4,800 ;  that  George  W.  Kimble,  on  the  19th  day 
of  April,  1877,  conveyed  the  land  to  his  wife  Mary  A.  Kim- 
ble ;  that  the  consideration  stated  in  his  deed  to  her  was 
111.000,  and  that  the  land  conveyed  was  dU  his  real  estate. 
It  also  proved  that  an  execution  had  been  duly  issued  on 
said  judgment  and  returned  wholly  unsatisfied.  George  W. 
Kimble  testified  on  behalf  of  the  appellant,  substantially  as 
follows :  That  the  consideration  mentioned  in  his  deed  to 
his  wife  was  intended  to  be  the  amount  which  he  had  received 
from  her — between  $5,000  and  $7,000,  and  the  interest 
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thereon ;  that  at  the  time  he  made  the  deed,  no  money  wa» 
paid ;  that  he  had  received  the  money  before ;  that  the  first 
money  he  received  from  her  was  $500,  paid  him  by  her 
father ;  that  it  came  from  England,  for  her,  from  her  aunt'» 
estate ;  that  he  spent  it  in  erecting  a  dam  in  1841  or  1842  v 
that  there  was  always  an  agreement  between  him  and  his- 
wife  that  he  was  to  make  it  good  to  her.     Some  of  the 
money  he  got  from  the  executors  of  her  father's  estate.. 
Christopher  Whitehead  was  the  father  of  his  wife.     Could 
not  tell  when  he  received  the  next  amount,  but  received 
altogether  from  $5,000  to  $7,000.     That  he  received  some 
times  $180  per  year ;  receipted  for  what  he  received.     H^ 
put  $500  of  the  money  he  got  from  his  wife  in  a  donation 
to  a  bridge ;  put  part  in  a  mill ,  paid  some  to  Holland  when 
he  traded  for  the  land  in  controversy ;  paid  him  $600  or 
$800  to  boot ;  that  his  wife's  money  helped  to  carry  on  all 
his  business ;  did  not  know  how  much  of  her  money  was- 
put  into  the  bridge ;  did  not  keep  it  separate ;  could  not  tell 
how  much  of  her  money  was  put  into  the  mill ;  *<Mr.  Smith 
made  the  deed  to  my  wife ;  he  was  the  only  one  present ;. 
first  informed  her  that  I  had  made  the  deed  when  I  gave 
it  to  her ;  I  made  the  deed  because  I  had  promised  her  to* 
make  her  safe ;  we  had  talked  it  over  often  about  her  money ;. 
I  made  it  to  her  because  I  had,  fool-like,  gone  security,  and 
ihey  were  about  to  rob  her ;  I  refer  to  the  Hazzard  and 
Murray  note ;  I  had,  fool-like,  put  my  name  on  the  back 
of  a  note  for  them ;  the  note  on  which  I  put  my  name  I 
was  sued  on  with  Hazzard  and  Murray. ' '     He  testified  that 
it  was  the  note  on  which  the  appellant  sued,  as  stated  in  it& 
complaint.     He  also' testified  that  he  had  no  property  at  th& 
time  he  made  the  deed,  except  the  land  conveyed  to  his 
wife ;  that  he  has  not  since  had  any.    He  testifies  that,  from 
1854  to  1864,  he  received  of  his  wife's  money,  from  the 
executors  of  her  father's  will,  in  annual  payments,  about^ 
$1,722.86,  and  gave  to  the  executor  reeeipts.     Christopfa 
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WUtehead,  his  wife's  father,  died  in  1848  or  1849.  Ti» 
money  belonged  to  her.  She  began  to  receive  money  soon 
after  her  father's  death.  He  said  be  considered  the  money 
his  when  he  got  it,  bat  that  he  owed  it  to  his  wife.  He  also* 
stated  that  he  had  lived  on  the  land  since  1854,  with  his  family. 

The  appellant  introduced  the  will  of  Christopher  White-^ 
head,  the  father  of  Mrs.  Kimble,  from  which  it  appeared 
that  he  devised  to  her  the  interest  on  one^f  ourth  of  the  res* 
idae  of  his  estate  during  her  hfe,  and  the  interest  on  a  eer» 
tain  note  for  $425.     The  language  of  the  will  is : 

"Said  legacy  shall  be  paid  annually  to  my  daughter,  Mary 
Ann  Kimble,  and  to  no  other  person,  during  her  natural  life, 
and  her  receipt  for  the  same  shall  be  conclusive  evidence  of 
the  payment  of  said  interest.'* 

The  appellant  also  proved  by  some  five  witnesses  that  the 
nlue  of  the  land  conveyed  by  Greorge  W.  Kimble  to  his 
wife  was  from  $15  to  $20  per  acre.  It  was  proved  that 
George  W.  Kimble  and  Mary  Ann  Kimble  were  married  iq 
thefal]  of  1841.  It  also  appeared  that  Mary  Ann  Kimble 
had  received  from  her  father's  estate,  between  the  years 
1850  and  1854,  something  over  six  hundred  dollars. 

The  appellee  proved  by  some  six  witnesses  that  the  lanci 
ccmvejed  by  George  W.  to  Mary  Ann  Kimble  was  worth  from 
seven  to  ten  dollars  per  acre.  They  also  proved  that  from 
1850  to  1854 ,  inclusive,  the  appellee  Mary  A.  Kimble  received 
from  her  father's  estate  $709,  and  that  from  1868  to  1877, 
inclusive,  she  received  $1,796.40.  Mary  A.  Kimble  testified 
that  she  let  her  husband  have  most  of  the  money  drawn  by 
her  from  her  father's  estate,  none  of  which  had  been  repaid 
to  her.  She  further  says  that  the  money  which  she  draw 
from  her  father's  estate,  and  did  not  let  her  husband  have, 
was  spent  in  the  family.  She  could  not  remember  how  mudi 
she  laid  out  herself,  nor  how  much  she  let  her  husband  have. 
She  did  not  know  at  the  time  she  received  the  deed  that 
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George  W.  Kimble  owed  the  appellant,  nor  that  he  made  it 
to  hinder,  delay  or  defraud  his  creditors. 

George  C.  Kimble  testified  that  he  was  the  son  of  George 
W.  Kimble ;  that  he  drew  moiiey  from  the  estate  of  Chris- 
topher Whitehead  for  the  years  1865,  1866  and  1867,  in  all 
^523.77  ;  that  he  applied  the  money  in  paying  taxes  on  the 
land  in  controversy. 

The  foregoing  is  the  evidence,  in  substance,  given  in  the 
case.  Upon  the  facts  thus  stated,  the  following  questions 
may  be  considered : 

1.  Was  George  W.  Kimble,  at  the  time  he  made  the  con- 
veyance of  the  land  in  controversy  to  his  wife,  Mary  Ann 
Kimble,  indebted  to  her,  and,  if  so,  in  what  sum? 

2.  If  indebted  to  her,  was  the  amount  of  the  indebtedness 
a  fair  consideration  for  the  land  conveyed? 

3.  Was  the  conveyance  made,  not  with  a  view  to  pay  the 
indebtedness  of  George  W.  Kimble,  but  for  the  purpose  of 
placing  the  land  beyond  the  reach  of  the  appellant  and  his 
other  creditors  ? 

4.  If  the  purpose  of  the  grantor  was  to  defraud  the  ap- 
pellant, did  the  grantee  have  any  knowledge  of  such  pur- 
pose, or  participate  in  it? 

1st.  George  W.  Kimble  testifies  that  he  received  the  leg- 
acy of  $500,  left  to  his  wife  by  her  aunt,  not  in  virtue  of  his 
marital  rights,  but  upon  an  agreement  to  hold  it  for  her,  and 
repay  it  to  her.  Although  he  might  have  claimed  this  legacy 
by  virtue  of  his  marriage,  yet  the  law  did  not  give  it  to  him 
beyond  his  power  to  reject  it,  and  if  he  received  it  not  in 
right  of  his  marriage,  but  as  the  money  of  his  wife,  and  upon 
an  agreement  to  hold  it  for  her,  it  became,  in  his  hands,  a 
valid  claim  in  her  favor,  which  it  was  his  right  and  duty  to 
discharge. 

The  will  of  Christopher  Whitehead  took  effect  at  the  time 
of  his  death,  in  1849.  Were  the  bequests  to  Mary  Ann  Eam- 
ble,  contained  in  his  will,  so  given  to  her  as  to  be  beyond 
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the  control  of  her  husband,  George  W.  Kimble?  The  lan- 
guage of  the  bequest  is  : 

"The  interest  of  said  legacy  shall  be  paid  annually  to  my 
daughter,  Mary  A.  Bjmble,  and  to  no  othei*  person^  during 
her  natural  life,  and  her  receipt  for  the  same  shall  be  con- 
clusive evidence  of  its  payment." 

This  language  gave  the  legacy  to  Mrs.  Kimble  beyond  the 
power  of  her  husband  to  claim  or  control  it.  Kedfield  says 
that  where  it  is  provided  in  the  bequest,  that  the  receipt  of 
the  married  woman  shall  be  sufficient  to  discharge  the  exec- 
utor, the  legacy  will  be  the  separate  property  of  the  wife, 
2  Eedfield  Wills,  p.  196. 

In  the  case  of  JPrichard  v.  Ames^  Turn.  &  Buss.  222,  the 
language  was,  ''for  her  own  use  and  at  her  own  disposal." 
Graham,  B.,  said  :  *'The  necessary  effect  of  these  words  Is 
to  give  this  legacy  to  the  separate  use  of  the  plaintiff,"  Any 
form  of  expression  which  fairly  indicates  the  desire  of  the 
testator  that  the  legatee,  being  a  married  woman,  should  hold 
exclusive  control  of  it,  will  be  upheld  in  courts  of  equity. 
2  Story  Eq.  Juris.,  sees.  1381,  1382;  Hathaway  v.  Yea- 
man,  8  Bush,  391 ;  Lumb  v.  Milnes,  5  Ves.  517. 

Prom  1850  until  1877,  George  W.  Kimble  received  annu- 
ally, of  the  money  given  to  his  wife  for  her  separate  use,  con- 
siderable sums,  which  he  used  in  his  business.  The  money 
heing  his  wife's,  his  appropriation  of  it  to  his  own  use  raised 
an  implied  promise  to  repay  it. 

We  think  he  is  chargeable  with  the  $500  received  from  the 
estate  of  his  wife,  upon  his  agreement  to  hold  it  for 
his  wife ;  also,  with  the  sums  received  by  him  from  the  exec- 
utors of  Christopher  Whitehead,  amounting  to  $1,722.86. 
We  also  think  that  he  should  be  charged  with  the  $523.77, 
collected  from  the  money  due  Mrs.  Kimble  by  his  son, 
George  C.  Kimble,  and  used  in  paying  his  taxes.  Though 
this  may  have  been  done  by  the  son  without  any  direction 
from  the  father,  yet,  as  it  was  applied  and  expended  for  his 
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benefit,  the  law  does  not  forbid  its  payment.  The  money 
was  probably  obtained  by  his  direction  and  used  with  his 
consent ;  but,  however  this  may  be,  it  was  applied  to  his 
benefit  without  objection  on  his  part,  and  this  created  & 
moral  obligation  to  account  for  it,  which  was  sufficient  to 
justify  its  repayment.     Goff  v.  Rogersy  71  Ind.  459. 

We  also  think,  that  upon  the  testimony  of  Mrs.  Kimble^ 
Greorge  W.  Kimble  must  be  charged  with  one-half,  at  least, 
of  the  money  received  by  her  from  the  executors  of  her 
father's  estate,  which  would  be  $1,213.  These  several  sums 
aggregate,  without  interest,  $3,934. 

2d.  Was  this  sum  a  fair  and  adequate  consideration  for 
the  land  conveyed  by  George  W.  Kimble  to  his  wife? 

The  testimony  as  to  the  value  of  the  land  is  conflicting. 
One  witness  puts  its  value  at  |7,  three  at  $9,  two  at  $10, 
one  at  $15,  one  at  $17,  and  two  at  $18  per  acre.  Had  the 
court  found  the  value  of  the  land  per  acre  at  any  of  these 
figures,  this  court  could  not  disturb  the  finding,  because 
there  would  be  some  testimony  tending  to  sustain  it.  We 
can  not  say  that  the  court  did  not  so  find.  Okomdey  v. 
Toungj  71  Ind.  62 ;  Nave  v.  Tucker^  70  Ind.  15  ;  Barclay  ▼. 
Mien,  70  Ind.  346 ;  8taub  v.  Ryan,  72  Ind.  16;  7%6  FoH 
Wayne,  etc.,  R.  R.  Co.  v.  Husselman,  65  Ind.  73.  The 
quantity  of  land  was  450  acres.  At  $7  per  acre,  it  would 
be  worth  $3,150 ;  at  $9  per  acre,  it  would  be  worth  $4,050. 
The  court  having  found  the  consideration  to  be  adequate, 
we  can  not  say,  upon  the  conflicting  evidence,  that  it  is  not. 

8d.  We  think  the  testimony  of  Greorge  W.  Kimble  shows 
that  the  controlling  motive  which  induced  him  to  make  the 
deed  to  his  wife,  was,  to  place  the  land  beyond  the  reach  of 
the  appellant. 

4th.  But  it  is  quite  clear,  upon  the  evidence,  that  Mrs* 
Kimble  knew  nothing  of  this  purpose  on  the  part  of  her  has- 
band.  She  did  not  even  know  that  he  was  indebted  to  the 
appellant  at  all,  or  that  a  suit  had  been  commenced  against 
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him.  She  did  not  participate  in  such  purpose  of  her  hns* 
band,  and  must  be  regarded  as  an  innocent  purchaser  for  & 
valuable  consideration. 

It  is  insisted  in  argument,  by  the  appellants,  that,  hj 
long  delay,  Mrs.  Kimble  is  estopped  to  insist  upon  her 
claim  as  against  the  appellant ;  that,  by  this  delay,  she  ha& 
allowed  her  husband  to  hold  himself  out  to  the  world  as  the 
owner  of  the  land,  and,  as  such,  to  contract  debts  and  ob» 
tain  credit ;  that  much  of  her  claim  is  stale,  and  surrounded 
by  circumstances  tending  to  show  that  it  was  a  gift  to  the 
husband,  and  that  it  was  not  regarded  as  an  existing  indebt* 
ness.  It  is  true  that  the  land  did,  in  fact,  belong  to  the 
husband,  and  that  the  credit  given  to  him  by  the  appellant 
was  based  upon  such  ownership.  But  may  it  not  be  equally 
true,  that,  upon  this  actual  ownership  and  his  apparent 
freedom  from  embarrassment,  Greorge  W.  Kimble  obtained^ 
from  year  to  year,  his  wife's  money,  and  the  long  induU 
gence  complained  of?  She  only  claimed  to  be  the  creditor 
of  her  husband.  He  had  a  right  to  prefer  her  to  other  cred- 
itors, by  giving  her  money  or  property,  at  a  fair  price,, 
in  discharge  and  payment  of  her  claim  upon  him.  Had 
George  W.  Kjimble  preferred  and  paid  the  appellant,  leav- 
ing his  wife  and  other  creditors  unprovided  for,  no  one 
wodd  have  questioned  his  right  to  do  so ;  and,  because  he 
might  have  legally  preferred  the  appellant,  he  might  prefer 
his  wife.  The  mere  fact  that  a  claim  is  old  is  no  reason 
why  it  should  not  be  paid.  The  law  allows  a  man  to  be 
honest  and  to  pay  an  honest  debt,  however  stale  and  an- 
cient it  may  be.  He  may  interpose  the  statute  of  limita- 
tions, but  he  may  waive  it  also.  The  law  does  not  compel 
him  to  resort  to  this  defence,  nor  can  others  insist  upon  it 
for  him. 

We  are  referred  to  the  case  of  Moyer  v.  Adams^  -A»- 
iigneef  recently  decided  in  the  Circuit  Court  of  the  United 
States,  by  Judge  Dbummo20>.    We  think  the  case  is  not  in 
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point.  The  question  seems  to  have  been  as  to  whether  or 
not  the  husband  held  the  land  as  the  trustee  of  the  wife. 
She  bad  advanced  a  part  of  the  purchase-money,  but  the 
court  held,  that,  as  a  portion  of  the  husband's  means  had 
been  invested  in  the  same  land,  h%  could  not  be  regarded  as 
her  trustee,  and  as  holding  the  laud  in  trust  for  her.  The 
court  was  unwilling  to  divide  the  land  and  hold  a  part  to  be 
trust  property.  There  is  nothing  said  as  to  whether  the 
-wife  had  a  debt  against  the  husband,  which  she  could  en- 
force, or  which  he  might  honestly  discharge.  If  the  deci- 
sion is  to  be  understood  as  holding  that  a  husband  can  not 
convey  property  to  his  wife  in  discharge  of  an  honest  and 
ascertained  debt,  due  from  him  to  her,  it  is  in  conflict  with 
the  decisions  of  this  court.  PinneU  v.  StHnger^  59  Ind. 
555;  Kyger  v.  The  F.  HuU  Skirt  Co.,  34  Ind.  249; 
JSchcBffer  v.  Fithiariy  17  Ind.  463 ;  Eagan  v.  Downing,  55 
Ind.  65  ;  Sims  v.  Rickets,  35  Ind.  181. 

After  referring  to  many  cases,  the  court,  in  the  case  last 
cited,  on  page  192,  says:  "A  direct  conveyance  from  a 
husband  to  his  wife  will  be  sustained  and  upheld  in  equity, 
in  either  of  the  following  cases,  namely:  1.  Where  the 
consideration  of  the  transfer  is  a  separate  interest  of  the 
wife,  yielded  up  by  her  for  her  husband's  benefit  or  that  of 
their  family,  or  which  has  been  appropriated  by  him  to  his 
uses.''  That  a  deed  by  a  husband  to  his  wife  is  good,  see 
Thompson  v.  Mills,  39  Ind.  528 ;  Brookbank  v.  Kennard, 
41  Ind.  339.    The  judgment  below  should  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  up6n  the  foregoing 
opinion,  that  the  judgment  below  be  affirmed,  at  the  costs  of 
appellant. 
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SuFREHE  COTTRT.— 'Practice,— FUing  Brief, — In  computing  the  sixty  daya*^ 
time  allowed  for  filing  a  brief,  when  the  sixtieth  day  falls  on  Sunday^ 
it  will  be  excladed  under  sec.  787  of  the  code. 

Landlobd  AND  Tenant. — Rent, — Joint  Conversion. — Evidence. — ^Where  a 
tenant,  under  a  contract  that  the  crops  raised  on  leased  land  should  be- 
long to  his  landlord  until  the  rent  agreed  on  was  paid,  and  where  other 
persons,  after  notice  that  the  rent  was  unpaid,  and  that  the  landlord 
claimed,  under  the  contract,  certain  wheat  raised  on  the  leased  land, 
assisted  the  tenant  in  hauling  the  wheat  to  market  and  selling  it,  with 
the  common  purpose  of  getting  it  out  of  the  reach  of  the  landloi*d,  upon 
the  trial  of  an  action  against  them  for  the  value  thereof,  evidence,  from 
which  it  might  be  reasonably  inferred  that  they  received  some  part  of 
the  proceeds  of  the  sale  thereof,  is  sufficient  to  sustain  a  finding  against 
them  for  a  joint  conversion  of  the  property. 

Same.— The  landlord  had  the  right  to  prove  the  terms  of  his  contract 
with  the  tenant,  whether  such  parties  were  present  or  absent. 

Same.— Declarations. — The  declarations  of  one  of  the  parties,  made  while 
in  the  execution  of  the  common  purpose,  were  admissible  against  all 
the  parties,  although  made  in  the  absence  of  some  of  them. 

From  the  Shelby  Circuit  Court. 

J.  J5.  McFadden^  B.  F.  Love  and  S.  8.  StilweUt  for  ap- 
pellants. 
JE.  P,  Ferris  and  W.  W.  Spencer^  for  appellee. 

Newgomb,  C. — ^This  appeal  was  filed  in  the  names  of  Sam- 
nel  Hogue,  Thomas  Hogue  and  George  Bone,  as  appellants, 
against  whom  the  appellee  recovered  a  joint  judgment  in  the 
court  below.  At  the  date  of  the  filing  of  the  record,  Sam- 
nel  Hogue  filed,  in  writing,  his  refusal  to  join  in  the  appeal, 
and  moved  that  his  name  be  stricken  from  the  record  as  an 
appellant,  which  is  done.  The  cause  was  submitted  Novem- 
ber 26th,  1879,  but  the  brief  of  the  appellants  was  not  filed 
until  January  26th,  1880,  sixty-one  days  after  the  submis- 
sion. The  appellee  has  moved  to  dismiss  the  appeal,  because 
the  brief  was  not  filed  within  sixty  days  after  the  submis- 
sion, as  required  by  rule  14  of  this  court. 

0n  consulting  the  calendar,  we  find  that  January  25thy 
1880,  was  Sunday.     Section  787  of  the  code  of  practice 
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provides  that  ^^The  time  within  which  an  act  is  to  be  done, 
as  herein  provided,  shall  be  computed  by  excluding  the  first 
day  and  including  the  last.  If  the  last  day  be  Sunday,  it 
shall  be  excluded.'^  Rule  14  should  be  governed  by  the 
statutory  method  of  the  computation  of  time.  In  that  case, 
January  26th  was  the  sixtieth  day,  and  the  brief  was  filed 
in  time.  The  motion  to  dismiss  is  overruled.  This  brings 
us  to  a  consideration  of  the  appeal  on  its  merits. 

The  action  was  against  the  appellants,  Samuel  Hogue  and 
nine  other  persons,  to  recover  the  value  of  certain  wheat,  which 
the  complaint  alleged  to  have  been  the  property  of  the  plain- 
tiff, and  which  had  been  wrongfully  and  unlawfully  carried 
away  and  appropriated  by  the  defendants.  Separate  an^ 
swers  in  denial  of  the  complaint  were  filed  by  the  several 
defendants,  and  the  cause  was  submitted  to  the  court  for 
trial.  There  was  a  finding  for  the  plaintiff  as  against  the 
appellants  and  Samuel  Hogue,  and  in  favor  of  the  other 
defendants.  The  defendants,  against  whom  the  court 
found,  moved  separately  for  a  new  trial.  Their  motion  was 
overruled,  and  judgment  was  rendered  on  the  finding. 

The  errors  severally  assigned  by  the  appellants  are : 

That  the  circuit  court  erred  in  overruling  their  respective 
motions  for  a  new  trial. 

The  ninth  cause  for  which  a  new  trial  was  asked  was  for 
•**error  in  the  assessment  of  the  amount  of  recovery,  that 
the  same  is  too  large." 

**10th.  That  the  decision  of  the  court  herein  is  not  sus- 
tained by  sufficient  evidence ; 

'*llth.  That  the  decision  of  the  court  herein  is  contrary 
to  law." 

It  appears  from  the  evidence,  as  set  out  in  the  bill  of  ex- 
ceptions, that  the  plaintiff  had  rented  to  Samuel  Hogue 
ninety  acres  of  land  for  one  year,  at  a  rental  of  $500,  for 
which  amount  the  latter  executed  his  note,  and  that,  at  the 
time  the  land  was  so  rented,  it  was  agreed  between  lessor 
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and  lessee  that  the  crops  raised  on  the  premises  should  be  the 
property  of  the  lessor,  until  the  rent  agreed  upon  was  paid. 
While  the  wheat  so  raised  was  being  threshed,  the  plaintiff 
appeared  upon  the  ground  and  asserted  his  claim  to  it  under 
said  contract,  and  gave  notice  that  the  TOnt  was  unpaid. 
Thomas  Hogue  and  George  Bone  both  had  notice  iheUf  and 
afterward,  before  the  alleged  conversion. 

The  appellants  do  not  call  in  question  or  present  any  ar- 
gument against  the  validity  of  said  contract  between  the 
plaintiff  and  Samuel  Hogue,  but  they  earnestly  contend  that 
there  was  no  evidence  of  a  joint  conversion  of  the  wheat,  or 
any  part  thereof,  by  the  defendants,  and  that,  if  the  proof 
justified  a  finding  that  the  appellants  separately  assisted 
Samuel  Hogue  in  removing  a  part  of  it,  the  daniages  against 
eadi  of  them  should  have  been  limited  to  the  value  of  such 
portion. 

We  have,  as  requested  in  the  brief  of  appellants,  carefully 
read  the  evidence,  and  we  think  it  was  sufficient  to  justify 
the  court  in  finding  that  there  was  a  common  purpose  on  the 
part  of  Samuel  Hogue  and  the  appellants  to  hurry  the  wheat 
into  market,  and  so  remove  it  from  the  plaintiff* s  reach; 
and  that  each  of  them  actively  participated  in  the  execution 
of  such  wrongful  purpose,  although  their  immediate  move- 
ments were  confined  to  separate  parcels  of  the  property. 
The  result  was  that  the  wheat  was  expeditiously  removed 
and  sold.  The  proceeds  were  mostly  received  by  Samuel 
Hogue,  but  there  was  evidence,  from  which  the  court  might 
reasonably  infer  that  a  part  of  the  money  for  which  the 
wheat  sold  was  received  by  the  appellants.  We  can  not 
say,  therefore,  that  the  finding  was  not  sustained  by  suffi- 
cient evidence,  nor  that  the  damages  awarded  were  excessive. 

The  first,  third  and  sixth  causes  for  a  new  trial  were  based 
on  the  admission  by  the  court  of  evidence  of  the  contract 
between  the  plaintiff  and  Samuel  Hogue,  that  the  crops  were 
to  belong  to  the  plaintiff  until  the  rent  should  be  paid,  on 
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the  ground  that  the  conversation  of  the  parties  was  in  the 
absence  of  the  appellants. 

It  was  undoubtedly  competent  for  the  plaintiff  to  prove 
the  terms  of  his  contract  with  Samuel  Hogue,  under  which 
he  claimed  to  own  the  wheat,  whether  such  contract  was 
made  in  the  presence  of  the  appellants  or  without  their 
presence. 

The  second  cause  for  a  new  trial  was  that  the  court  per- 
mitted the  plaintiff,  over  objection  of  appellants,  to  read  in 
evidence  a  certain  note  for  five  hundred  dollars,  executed  by 
Samuel  Hogue  to  the  plaintiff. 

As  this  note  is  not  copied  into  the  bill  of  exceptions,  no 
question  is  presented  to  us  on  this  ruling. 

The  fourth  cause  assigned  was  that  the'court  permitted 
the  plaintiff  to  testify  that  Samuel  Hogue  sold  the  rakings 
of  the  wheat-field  to  the  plaintiff's  son  for  the  sum  of  seven 
dollars  and  fifty  cents  or  eight  dollars. 

This  evidence  was  utterly  immaterial  and  harmless,  and 
could  have  had  no  influence  on  the  result  of  the  trial. 

The  fifth  and  eighth  causes  for  a  new  trial  were  predicated 
on  the  declarations  of  Samuel  Hogue,  made  on  and  between 
the  time  the  plaintiff  demanded  the  wheat,  on  Saturday,  and 
the  next  Monday  morning,  when  it  was  hauled  away,  as  to 
where  a  pait  of  the  wheat  had  been  put,  and  his  admissions 
that  the  wheat  belonged  to  the  plaintiff  until  the  rent  money 
was  paid. 

The  seventh  cause  was  that  the  court  permitted  the  wit- 
ness Jeremiah  McCalip  to  testify,  over  the  objection  of  the 
appellants,  that  Samuel  Hogue  said  to  witness,  after  he  had 
threshed  the  wheat,  that  *'The  old  man"  (referring  to  the 
plaintiff)  **came  pretty  near  being  too  fast  for  him,  and,  if 
he  had  not  had  help,  the  old  man  would  have  beat  him  in 
getting  the  crops." 

The  grounds  of  objection  to  said  several  statements  and 
admissions  of  Samuel  Hogue  were,  that  they  were  made  in 
the  absence  of  the  appellants,  and  therefore  were  inadmissi- 
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ble  against  them.  After  the  objections  to  the  admission  of 
these  several  declarations  and  admissions  had  been  over- 
ruled, the  appellants  moved  to  strike  them  out,  for  the  same 
reasons  given  against  their  admission  as  evidence.  All  the 
evidence  so  objected  to,  which  consisted  of  declarations  and 
admissions  of  Samuel  Hogue,  were  unquestionably  admissi* 
ble  against  him  ;  therefore,  the  objections  of  the  appellants 
to  their  admission  at  all  in  the  case,  and  their  motions  to 
strike  the  evidence  of  them  from  the  record,  were  too  broad, 
and  for  that  reason,  if  for  no  other,  the  objections  and  mo- 
tions were  properly  overruled.  Brukerv.  Kelset/^  72  Ind.  51. 

We  have  said  that,  in  our  opinion,  the  evidence  justified 
the  court  in  finding  that  a  common  purpose  existed  between 
the  appellants  and  Samuel  Hogue  to  deprive  the  plaintiff  of 
his  property.  In  such  case  the  declarations  of  one  of  the 
parties,  made  while  the  common  purpose  is  in  process  of  ex- 
ecution, are  admissible  against  all  the  participants,  although 
made  in  the  absence  of  some  of  them.  Smith  v.  Freeman, 
71  Ind.  85 ;  Tedrowe  v.  UsheVy  56  Ind.  443 ;  Tlie  Boone 
County  Bank  v.  Wallas^  18  Ind.  82 ;  Caldwell  v.  Williams, 
1  Ind.  405  ;  Chapel  v.  Washburn,  11  Ind.  393. 

As  was  said  in  Huckstepy.  O'Uair^  8  Ind.  253 :  **Whether 
such  combination  had  been  shown  was  peculiarly  a  matter  to 
be  judged  by  the  circuit  court ;  and  it  would  require  a  very 
strong  case  to  induce  this  court  to  disturb  the  judgment  of 
the  circuit  court  in  a  matter  depending  upon  weight  or  effect 
of  evidence."  It  is  proper  to  remark  here  that  the  appel- 
lants duly  excepted  to  the  rulings  of  which  they  complain. 

We  find  no  error  in  the  record,  and  the  judgment  below 
should  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  appellants,  Thomas  Hogue> 
and  George  Bone. 

Petition  for  a  rehearing  overruled. 

Vol.  76.— 14 
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No.  8512. 
Cox  ET  AL.  V.  AkNSMANN  ET  AL. 

Trust  and  Trustee.— Conveyance.— Husband  and  Wife,— Trust  Property 
can  not  be  Sold  on  Judgment  Against  Trustee. — Injunction. — ^Where  a  hus- 
band and  wife  convey  land  to  a  person  without  other  consideration  than 
his  promise  to  immediately  reconvey  it  to  the  wife,  such  pei-son  will  hold 
the  land  in  trust  for  the  wife,  and  his  prior  judgment  creditors  can  not, 
after  he  has  reconveyed  the  land  to  the  wife  in  pursuance  of  his  prom- 
ise, sell  it  as  his  property  under  executions  issued  on  their  judgments; 
and  injunction  will  lie  to  prevent  such  a  sale. 

QAME.-Equity.— Constructive  Trust.— Parol  Svidence.—In  such  case,  equity 
creates  a  constructive  trust  not  within  the  statute  of  frauds,  which  may 
lite  established  by  parol  evidence. 

From  the  Dubois  Circuit  Court. 

W.  A.  Traylor,  E.  A.  Ely,  W.  8.  Hunter  and  C.  H.  Bur- 
ton,  for  appellants. 

J.  F.  DiUon,  C,  H.  Dillon,  M.  Fisher  and  W.  W. 
Spencer,  for  appellees. 

BiGia^LLy  C  C. — ^Adam  Arnsmann  and  Sophia,  his  wife, 
conveyed  land  by  warranty  deed  to  their  son  John  Arnsmann. 
The  consideration  stated  in  the  deed  was  $500.  John  Arns- 
mann and  his  wife  within  an  hour  afterwards  reconveyed  the 
land  to  Sophia  Arnsmann,  by  warranty  deed.  The  consid- 
eration stated  in  this  deed  was  $500. 

Certain  judgment  creditors  of  John  Arnsmann  had  execu- 
tions issued  on  their  judgments  and  levied  on  said  land,  and 
the  sheriff  was  about  to  sell  the  land  upon  said  executions 
as  the  property  of  John  Arnsmann.  These  judgments  had 
been  obtained  before  the  making  of  said  deeds  ;  the  execu- 
tions were  issued  after  the  making  of  the  deeds, 

Adam  Arnsmann,  in  order  to  provide  for  his  wife,  made 
said  conveyance  to  John,  upon  the  express  trust  that  he 
should  reconvey  the  land  to  said  Sophia ;  the  consideration 
expressed  in  the  deeds  was  merely  nominal.  The  only  con- 
sideration of  the  deed  of  Adam  and  Sophia  was  John's 
promise  to  hold  the  land  in  trust  and  reconvey  it  to  Sophia. 
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She  is  in  possession  of  the  land.     John  never  had  possession 
of  it,  and  never  had  any  interest  in  it,  except  as  such  trustee. 

Adam  Arnsmann  and  wife  brought  this  suit  against  the 
sheriff,  and  the  judgment  creditors,  stating  in  their  complaint 
the  facts  aforesaid,  and  that  the  sale  of  the  land  would  pro- 
duce irreparable  injury  to  said  Sophia,  not  to  be  compen- 
^ted  in  damages,  and  praying  that  the  sale  might  be  per- 
petually enjoined  and  Sophia's  title  quieted,  and  for  M 
other  proper  relief.  John  Arnsmann  was  made  a  defendant 
and  was  defaulted.  The  other  defendants  demurred  to  the 
oomplaint  for  want  of  facts  sufficient  to  constitute  a  cause 
of  action.  Exceptions  were  taken  to  the  overruling  of  the 
demurrers.  Answers  were  filed  in  denial.  The  cause  was 
tried  by  the  court  without  a  jury,  and  a  special  finding  was 
made,  and  the  conclusions  of  law  were  stated  separately. 
The  finding  and  the  conclusions  of  law  were  in  favor  of  the 
plaintiffs.  The  defendants,  except  John  Arnsmann,  excepted 
to  the  conclusions  of  law  and  moved  for  a  new  trial.  The 
motion  for  a  new  trial  was  overruled,  and  exception  was 
taken  thereto.  Judgment  was  rendered  upon  the  finding 
in  accordance  with  the  prayer  of  the  complaint,  and  the 
defendants  appealed. 

The  only  assignments  of  error  which  are  discussed  in  the 
brief  of  the  appellants  are  the  second,  fifth  and  sixth.  The 
sixth  alleges  error  in  the  judgment,  as  embracing  land  not 
described  in  the  complaint,  but  that  was  not  made  the  sub- 
ject of  any  special  objection,  or  motion  to  modify.  It  was 
one  of  the  reasons  alleged  for  the  motion  for  a  new  trial, 
and  even  if  it  were  true  in  point  of  fact,  which  it  is  not,  it 
would  present  no  question  for  the  decision  of  this  court. 
Merritt  v.  Pearson^  ante^  p.  44.  Under  the  remaining  assign- 
ments, the  appellants  claim  that  the  complaint  does  not  state 
sufficient  facts  to  constitute  a  cause  of  action  ;  that  the  find- 
ing was  wrong,  and  that  parol  evidence  was  not  admissible 
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to  prove  an  express  trust.     There  are  only  two  questions  in 
the  case,  to  wit : 

1st.  If  A.  and  his  wife  convey  land  to  B.  without  other 
consideration  than  the  promise  of  B.  that  he  will  immedi- 
ately reconvey  the  land  to  A.'s  wife,  can  the  prior  judgment 
creditors  of  B.,  after  he  has  reconveyed  the  land  to  A.'s 
wife,  sell  the  land  as  B.'s  property  under  executions  issued 
on  their  judgments? 

2d.   Can  such  promise  of  B.  be  proved  by  parol? 

As  to  the  first  of  these  questions :  Leasehold  estates,  al- 
though bound  by  a  judgment.  Practice  Act,  sec.  526,  are  per- 
sonal property.  Meni  v.  liathbone^  21  Ind.  454.  A  similar 
question  has  already  been  decided  as  to  them.  In  Holltngs- 
worth  V.  Trueblood^  59  Ind.  542,  it  was  held  that  where  A. 
takes  a  lease  aoreeins:  to  hold  it  as  trustee  for  B.,  it  can  not 
be  sold  on  an  execution  against  A.  Such  a  lease  is  not  with- 
in the  statute.  1  R.  S.  1876,  p.  915,  sec.  1,  which  declares 
that  "No  trust  concerning  lands,  except  such  as  may  arise  by 
implication  of  law,  shall  be  created,  unless  in  writing,  signed 
by  the  party  creating  the  same,  or  by  his  attorney,  thereto 
lawfully  authorized  in  writing." 

Trusts  arising  by  implication  of  law  are  sometimes  called 
resulting  trusts,  and  they  arise  in  three  classes  of  cases  only. 
See  Lloyd  v.  Spillet^  2  Atk.  148, 150.  And  the  law  never  im- 
plies a  trust  where  there  is  an  express  one.  2  Washb.  Real 
Prop.  470.  The  trust  in  the  present  case,  being  an  express 
trust  in  relation  to  land,  can  not  be  proved  by  parol  without 
violating  the  statute,  unless  there  is  some  equitable  rule  of 
construction  which  takes  such  a  case  out  of  the  statute.  There 
are  in  equity  certain  trusts  called  constructive  trusts,  which 
do  not  arise  by  implication  of  law.  They  are  not  resulting 
trusts,  but  are  said  to  be  in  the  nature  of  resulting  trusts. 
Perry  Trusts,  sees.  240,  241.  Thus,  equity  will  raise  a  con- 
structive trust  to  prevent  a  fraud.  2  Washb.  Real  Prop.  476 . 
And  wherever  property  is  acquired  by  fraud,  or  where,  though 
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originally  acquired  without  fraud,  it  is  against  equity  that  it 
should  be  retained  by  the  party,  there  equity  raises  a  con- 
structive trust,  which  is  held  not  to  be  within  the  statute,  2 
Washb.  Real  Prop.  482,  and  which  may  be  proved  by  parol. 
Thus ,  in  the  case  of  Hayden  v.  Denslow^  27  Conn.  335,  there 
was  an  agreement  between  father  and  son ,  by  which  the  son  was 
to  convey  land  to  the  father,  and  the  latter  was  to  hold  it  in 
trust  for  the  son's  wife,  it  was  held  that,  where  a  deed  is 
given  and  received  for  such  a  purpose,  a  constructive  trust 
arises,  which  will  be  enforced  in  equity,  and  that  the  facts 
out  of  which  such  trust  arises  may  be  proved  by  parol.  So, 
in  the  case  of  Hoge  v.  Hoge^  1  Watts,  163,  it  was  .held  that, 
if  a  testutor  be  induced  to  make  a  devise,  by  the  promise  of 
the  devisee  that  it  should  be  applied  for  the  benefit  of  an- 
other, equity,  upon  these  facts,  would  create  a  constructive 
trust,  which  might  be  established  by  parol. 

These  cases  do  not  differ  in  principle  from  the  case  at  bar. 
It  was  alwavs  held  that  the  statute  of  frauds  would  not  be 
permitted  to  accomplish  a  fraud.  Our  statute  of  trusts 
above  referred  to,  1  R.  S.  1876,  p.  915,  is,  in  its  first  sec- 
tion, substantially  a  re-enactment  of  the  seventh  section  of 
the  statute  of  frauds.  29  Charles  2,  ch.  23.  It  therefore 
will  not  be  permitted  to  accomplish  a  fraud.  If,  by  virtue 
of  this  section,  John  Arnsmann  were  permitted  to  hold  the 
property  as  his  own,  his  father  and  mother  would  lose  their 
property  by  fraud.  To  prevent  that  result,  equity  raises  a 
constructive  trust  in  John  Arnsmann,  for  the  benefit  of  his 
mother,  pursuant  to  the  agreement  by  which  he  obtained  the 
deed  for  the  property,  and  permits  that  trust  to  be  proved 
by  parol.  In  Tinkler  v.  Swaynie^  71  Ind.  562,  it  was  said 
by  Woods,  J. :  "It  has  often  been  held  that  the  statute  of 
frauds  shall  not  be  made  an  instrument  of  fraud,  and  in 
similar  cases  the  same  rule  must  be  applied  to  the  statute 
of  trusts  and  powers."  »  And,  again,  *'there  are  many  adju- 
dicated cases  where  impartial  voluntary  performance  of  ver- 
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bal  contracts  originally  within  the  statutes  has  been  consid- 
ered to  take  them  out  of  the  operation  thereof." 

These  cases  show,  that,  while  John  Arnsmann  held  the 
title  to  the  property  in  controversy,  he  held  it  in  trust  for 
Sophia  Arnsmann.  Property  so  held  in  trust  can  not  be  sold 
on  execution  for  the  debts  of  the  trustee,  although  it  may 
be  so  sold  for  the  debts  of  the  cestui  que  trust.  Prac.  Act^ 
sec.  526  ;  Bates  v.  Spooner^  45  Ind.  489,  492  ;  Shryock  v. 
Waggoiier,  28  Pa.  St.  430. 

The  conveyance  by  John  Arnsmann  to  Sophia  Arnsmann 
gave  her  a  valid  title  as  against  his  creditors.  The  com- 
plaint was  sufficient,  the  finding  of  the  court  below  was- 
right,  and  the  parol  evidence  was  properly  admitted.  The 
judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  of  the  court  below  be,  and. the 
same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 


♦•» 
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Brown  v.  The  State,  ex  rel.  Stout. 

Oppictal  Bond. — Acknowledgment  of  Execution. — Justices  of  the  Peaoe* — 
The  official  bond  of  a  justice  of  the  peace  is  not  invalid  on  account  ot 
the  failure  of  the  principal  and  sureties  therein  to  acknowledge  its  exe-^ 
cution,  as  required  by  the  act  of  1865,1  R.  S.  1876,  p.  195,  where  sad^ 
bond  is  accepted  and  approved  without  the  acknowledgment. 

From  the  Union  Circuit  Court. 

Zf.  H.  Stanford y  for  appellant. 
J.  Yaryan,  for  appellee. 
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Best,  C. — ^Baltzer  F.  Miller  was  elected  a  justice  of  the 
peace,  executed  his  bond,  with  the  appellant  as  his  surety; 
and  this  suit  was  brought  by  the  State,  upon  the  relation  of 
Atlas  L.  Stout  and  others,  against  the  appellant,  upon  such 
bond,  to  recover  $107,  alleged  to  have  been  collected  for  the 
relators  by  such  justice  and  by  him  converted  to  his  own  use, 

A  demurrer,  for  want  of  facts,  was  overruled  to  the  com- 
plaint, and  a  similar  one  was  sustained  to  the  third  para- 
graph of  the  answer.  To  these  rulings  exceptions  were 
taken.  Upon  the  issues  formed  the  cause  was  tried,  and 
final  judgment  rendered  for  $85.20. 

From  this  judgment  the  appellant  appeals,  and  insists  that 
the  court  erred  in  overruling  the  demurrer  to  the  complaint^ 
and  in  sustaining  one  to  the  third  paragraph  of  the  answer. 

The  objection  urged  to  the  complaint  is,  that  the  bond 
sued  upon  was  not,  nor  was  a  copy  of  it,  filed  with  the  com-< 
plaint..  Since  this  objection  was  made,  a  certiorari  has  been 
issued  for  a  corrected  record,  and  the  clerk's  return  thereto 
shows  that  a  copy  of  the  bond  was  filed  with  the  complaint, 
and  hence  this  objection  is  unfounded  in  fact. 

In  the  third  paragraph  of  the  answer  it  was  averred  that 
the  appellant  did  not,  nor  did  the  principal  in  the  bond, 
ever  acknowledge  its  execution,  as  required  by  law,  and,  for 
that  reason,  it  is  insisted  that  the  bond  is  void. 

There  is  nothing  in  this  defence.  It  is  true  that  the  act 
of  December  2l8t,  1865,  provides  that  no  official  bond  of 
any  public  officer  shall  be  accepted  or  approved  until  the 
execution  thereof  shall  have  been  duly  acknowledged  before 
some  officer  authorized  to  take  the  acknowledgment  of  deeds, 
by  the  principal  and  sureties  executing  the  same,  but  the 
failure  to  do  this  does  not  impair  the  validity  of  such  bonds 
as  are  accepted  and  approved  without  such  acknowledgment. 
This  precise  question  arose,  and  was  decided  adversely  to 
the  appellants,  in  the  case  of  77ie  States  ex  reL^v.  Blair,  32 
Ind.  313.   We  approve  of  the  decision  made  in  that  case. 
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This  disposes  of  the  only  questions  raised.  There  is  no 
error  in  the  record,  and  the  judgment  should  be  affiiined. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment *be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  costs  of  appellant, with  ten  per  cent,  damages. 


♦  •♦ 


No.  8016. 

Marks  v.  Jacobs. 

SLXSDEn.'^Pleading. ^Complaint,— Words  Actionable  Per  iS'e.— In  an  action 
for  slander,  where  the  words  charged  to  have  been  spoken  are  action- 
able per  se,  it  is  not  necessary  that  the  complaint  should  name  the 
persons,  in  whose  presence  and  hearing  tliey  were  spoken. 

PbactiC£. — Instruction. — Failure  to  Oive, — Waiver. — ^A  party  can  not  be 
heard  to  complain,  on  appeal,  of  the  failure  of  the  trial  court,  on  re- 
quest, to  instruct  on  a  particular  point,  unless  an  instruction  covering 
such  omission  was  asked,  and  its  refusal  properly  excepted  to ;  other- 
wise any  objection  to  such  omission  is  waived. 

Same. — Evidence. — ^If  is  not  error  to  permit  the  plaintiff  to  testify  to  mat- 
ters in  rebuttal,  where  the  defendant  has  been  aUowed  to  give  testi- 
mony tending  to  show  the  plaintiff^s  guilt  of  the  charges  made,  in 
mitigation  of  damages. 

Same. — New  Trial. — Newly-Discovered  Evidence.^-Affidavit,'^ An  affidavit 
in  support  of  defendant's  motion  for  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  to  be  available  on  appeal,  must  be  made  a  part 
of  the  record  bj^  bill  of  exceptions. 

Damages.— Where  the  words  charged  in  the  complaint,  in  an  action  for 
slander,  are  actionable  per  se.  the  amount  of  damages  is  exclusively 
within  the  sound  discretion  of  the  jury. 

From  the  Marion  Circuit  Court. 

B.  F.  Davis  and  C.  B.  Feiblemarij  for  appellant. 
V.  Carter  and  J.  B.  Blacky  for  appellee. 

Franklin,  C. — This  is  an  action  for  slander.  Complaint 
in  two  paragraphs.  The  first  charges  the  speaking  of  the 
following  words :  **Jake  (plaintiff  meaning),  you  stole  my 
clips  (meaning  that  the  plaintiff  had  stolen  certain  scraps  or 
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clippings  of  cloth,  such  as  are  sold  as  rags  by  merchant 
tailors).  You  (plaintiff  meaning)  stole  my  clips;  Jake, 
yoo  (plaintiff  meaning)  are  a  thief ;  you  (plaintiff  meaning) 
stole  my  clips." 

The  second  paragraph  charges  the  following  words :  *'Get 
oat  of  here,  you  (plaintiff  meaning)  thief;  you  stole  my 
clips  (meaning  this  plaintiff);  you  (plaintiff  meaning) 
God  damned  thief;  I  (the  defendant  meaning)  can  prove 
that  you  (plaintiff  meaning)  are  a  thief." 

To  w^hich  complaint  the  defendant  filed  a  motion  to  make 
it  more  specific,  by  giving  the  names  of  the  persons,  in 
whose  presence  and  hearing  the  words  were  charged  to  have 
been  spoken.  Which  motion  was  overruled,  and  the  defend- 
ant excepted,  and  filed  an  answer  in  denial. 

Trial  by  jury.  Verdict  for  appellee.  Motion  for  a  new 
trial  overruled  and  excepted  to.     Judgment  for  appellee. 

The  following  assignments  of  error  have  been  filed  in  this 
court,  to  wit : 

1st.   Overruling  motion  to  make  complaint  more  specific ; 

2d.   Overruling  motion  for  a  new  trial. 

These  words  were  actionable  per  «e,  and  in  such  cases  it 
is  not  necesssiry  to  give  the  names  of  the  persons  in  whose 
presence  and  hearing  they  were  spoken.  Guard  v.  liisk, 
11  Ind.  166  ;  JSmmerson  v.  Marvel,  55  Ind.  265,  269. 

There  was  no  error  in  overruling  the  motion  to  make  the 
complaint  more  specific. 

No  statutory  objection  was  made  in  the  court  below  to 
the  complaint,  nor  is  there  any  included  in  the  assignments 
of  error,  in  this  court.  A  motion  to  make  more  specific 
does  not  amount  to  an  objection  to  the  sufliciency.  No 
question  is  i-aised  in  this  record  as  to  the  complaint's  con- 
taining sufficient  facts  to  constitute  a  cause  of  action. 

The  motion  for  a  new  trial  embraced  the  following  rea- 
sons, to  wit: 
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Ist.  Error  in  first  instruction.  2d.  Error  in  second  in- 
struction, dd.  Error  in  third  instruction.  4th.  Verdict 
not  sustained  by  the  evidence.  5th.  Excessive  damages. 
6th.  Failing  to  instruct  jury  on  the  subject  of  malice.  7th. 
Admission  of  illegal  testimony.  8th.  The  discovery  of  new 
testimony. 

Under  these  reasons  for  a  new  trial,  it  is  urged  by  appel- 
lant's counsel  that  the  judgment  below  should  be  reversed, 
because  the  court  failed  to  instruct  the  jury  upon  certain 
points.     The  court  did  give  the  jury  general  instructions  in 
the  case.    No  instructions  were  asked  by  appellant.    No  ex- 
ception was  taken  to  the  failure  or  omission  of  the  court  to 
instruct  upon  the  point  now  complained  of ;  and  no  question 
is  properly  presented  to  this  court  upon  that  subject.     The 
rule  in  such  cases  is,  tliat  the  paity  complaining  of  au  omis- 
sion in  the  instructions  must  ask  the  court  for  an  instruc- 
tion covering  the  omission.    The  failure  of  such  party  to  ask 
such  instruction,  and  except  to  the  refusal  to  give^it,  oper- 
ates as  a  waiver  of  any  objection  to  such  omission,   and 
leaves  him  without  any  question  reserved  for  the  decision  of 
this  court.   Rollins  v.  The  State^  62  Ind.  46,  54-;  Krack  v. 
Wolf,  39  Ind.  88 ;  FoxweU  v.  The  State,  63  Ind.  539,  541 ; 
Adams  v.  The  State,  65  Ind.  565. 

It  is  further  urged  that  the  court,  having  failed  to  instruct 
the  jury  that  the  plaintiff  could  not  recover  punitive  dam<» 
ages,  and  was  limited  to  actual  damages,  misled  the  jury, 
by  reason  of  which  the  assessment  of  the  damages  at  $500 
was  excessive.  This  objection  is  also  subject  to  the  fore- 
going rule.  But  it  might  be  reasonably  supposed  that  the 
court  would  have  properly  refused  such  an  instruction  had 
it  been  asked. 

Under  these  reasons  for  a  new  trial,  it  is  further  urged 
that  the  court  erred  in  admitting  testimony,  on  the  part  of 
the  plaintiff,  in  rebuttal  to  testimony  given  by  the  defend* 
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ant,  tending  to  show  the  plaintiff's  guilt  of  the  charges 
made,  in  mitigation  of  damages ^  The  defendant  having  the 
right  to  introduce  this  testimony  for  that  purpose,  the  plain- 
tiff would  certainly  have  the  right  to  rebut  it,  in  order  to 
prevent  a  mitigatioa  of  the  damages. 

It  is  also  urged  that  a  new  trial  ought  to  have  been  granted 
for  the  reason  of  newly-discovered  evidence.  Although  this^ 
eighth  reason  for  a  new  trial  is  verified  by  appellant,  yet  the 
accompanying  affidavits  in  relation  to  the  newly-discovered 
testimony  are  not  made  a  part  of  the  record  by  any  bill  of 
exceptions,  and  are  not  properly  in  the  record  ;  still  they 
show  a  want  of  diligence  in  the  defendant  in  trying  to  pro- 
cure the  testimony  before  the  trial ;  and  had  he  the  proper 
evidence  at  the  trial,  of  the  pending  indictment  at  St.  Louis,, 
it  could  not  have  been  legally  admitted  as  evidence.  Wray 
v.  Tindall,  45  Ind.  517 ;  Patton  v.  Camplin,  63  Ind.  512  ; 
Fryberger  v.  Perkins ,  66  Ind.  19. 

As  to  the  question  of  excessive  damages,  the  amount  wa» 
exclusively  within  the  discretion  of  the  jury,  the  words  being 
actionable  per  se;  and  we  do  not  see  such  an  unreasonable 
exercise  of  that  discretion  as  would  justify  this  court  in  in- 
terferinor  with  the  verdict  for  that  reason. 

The  other  reasons  for  a  new  trial  have  not  been  discussed 
or  insisted  upon  by  appellant  in  his  brief.  They  may,  there- 
fore, be  considered  as  waived. 

We  see  no  error  in  this  record. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  the  same  is 
hereby,  in  all  things  affirmed,  at  appellant's  costs. 
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Contract.— Phictfcc. — Verdict. — Evidence. — A.,  being  the  general  agent 
of  a  foreign  corporation,  appointed  B.  a  local  agent,  under  a  written 
contract  providing  that  B.  should  sell  goods  on  credit  only  to  persons 
owning  a  certain  amount  of  property  or  furnishing  satisfactory  secu- 
rity, and  holding  B.  personally  liable  for  »iles  made  othei^'ise.  Com- 
plaint against  B.,  alleging  a  breach  of  this  contract  on  his  part  and 
seeking  to  enforce  payment  of  a  debt  created  contrary  to  said  proyLsions; 
B.  answered  that  the  sale  was  made  and  unsecured  notes  taken,  by  the 
order  and  direction  of  A.,  under  which  evidence  was  given  tending  to 
prove  it;  verdict  and  judgment  for  defendant. 

Seld^  that,  as  there  was  evidence  to  support  the  verdict,  the  judgment 
will  not  be  disturbed  by  the  Supreme  Court. 

From  the  Rush  Circuit  Court. 

-L.  Sexton  and  C.  Cambern^  for  appellant. 

J.  W,  Study ^  J.  J.  Spann  and  J.  Q.  Thomas^  for  appellee. 

Newcomb,  C. — The  appellant  is  a  New  York  corporation 
-engaged  in  the  manufacture  and  sale  of  reaping  and  mowing 
machines,  with  a  branch  oflSce  for  the  Western  States,  at 
Cleveland,  Ohio.  In  May,  1875,  the  appellant,  by  Thomas 
W.  Hall,  the  agent  of  said  corporation,  entered  into  a  written 
contract  with  the  appellee,  by  which  the  latter  was  appointed 
a  local  agent  to  sell  the  machines  of  appellant  in  the  vicinity 
of  Rushville,  Indiana,  and  by  said  contract  the  appellee 
bound  himself  not  to  sell  said  machines  on  credit,  except  to 
such  persons  as  were  known  to  be  perfectly  good  and  respon- 
sible, owners  of  real  estate  worth,  over  and  above  all  incum- 
brances, from  fifteen  hundred  to  two  thousand  dollars,  or  to 
require  good  and  ample  security  by  one  or  more  good  en- 
dorsers on  the  notes,  or  in  some  other  way.  Failing  to 
comply  with  this  stipulation,  and  the  debt  proving  not  col- 
lectible, the  appellee  agreed  to  assume  and  pay  the  same. 

The  complaint  alleged,  as  a  breach  of  the  contract,  that, 
on  July  1st,  1875,  the  appellee  sold  one  of  said  machines  to 
one  Frakes,  for  $160,  and  took  the  promissory  notes  of  said 
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Frakes  therefor,  without  any  security ;  that  said  Frakes 
was  not  the  owner  of  any  real  estate,  and  was  insolvent 
when  the  notes  were  taken,  and  so  continued,  etc. 

The  second  paragraph  of  the  answer  was  as  follows :  * 'De- 
fendant, for  second  and  further  answer,  says  that  said  sale 
of  said  reaper  to  said  Frakes,  and  the  notes  taken  therefor^ 
were  done  by  this  defendant,  at  the  special  request  and  instruc- 
tions of  one  Thomas  Hall,  who  was,  at  that  time,  a  general 
travelling  agent  of  said  plaintiff,  with  full  power  to  sell  plain- 
tiff's reapers  and  mowers  in  Rush  and  adjoining  counties, 
and  with  the  authority  to  abridge  or  modify  the  contracts  or 
agreements  of  plaintiff's  agents  in  said  Rush  and  adjoining 
counties ;  that  this  defendant  objected  and  refused  to  make 
said  sale  to  said  Frakes,  and  take  the  notes  as  they  were 
taken,  until  he  was  ordered  to  do  so  by  said  Hall." 

On  this  answer,  and  a  reply  in  denial,  and  an  answer  in 
denial  of  the  complaint,  the  cause  was  submitted  to  a  jury. 
Verdict  for  the  defendant,  motion  for  a  new  trial  overruled, 
and  judgment  in  favor  of  the  appellee. 

The  only  assignment  of  error  is  the  overruling  of  the  mo- 
tion for  a  new  trial,  and  the  only  point  discussed  in  this 
assignment  is,  that  there  was  no  evidence  to  justify  the  ver- 
dict. The  appellant  insists  that  there  was  no  evidence  that 
Hall  authorized  the  appellee  to  sell  the  reaper  to  Frakes, 
without  taking  security  for  the  payment  of  the  notes,  and 
that,  if  there  was  evidence  from  which  the  jury  could  find 
such  fact,  still  there  was  an  entire  failure  of  evidence  that 
Hall  was  authorized  to  change  or  modify  the  written  contracts. 

The  defendant  testified  that,  before  the  harvest  of  1875, 
Hall  was  in  Rushville  and  asked  him  if  he  knew  of  anybody 
likely  to  buy  machines.  He  told  Hall  that  Frakes  had 
talked  about  buying  a  reaper;  that,  at  Hall's  request,  de- 
fendant went  with  him  to  see  Frakes,  and  Hall  talked  with 
the  latter  about  buying  the  reaper.  Frakes  offered  to 
trade  a  mare  and  colt  for  $125,  as  a  part  payment,  but  HaU 
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said  he  was  too  far  from  home  to  take  the  mare  and  colt, 
and  insisted  that  Frakes  should  purchase  the  reaper,  give 
his  individual  notes  therefor,  and  turn  the  money  in  on  the 
notes  when  he  sold  the  mare  and  colt.  They  talked  for  a 
considerable  time,  but  no  trade  was  then  made.  The  wit- 
ness further  testified:  <'I  asked  Hall  if  he  would  take 
Frakes'  individual  notes,  without  security,  in  view  of  the 
prospects.  Hall  said  yes,  he  would  &ell  him  the  machine  if 
he  could  get  him  to  buy,  for  he  thought  he  was  all  right— 
this  in  Frakes*  presence.  We  then  came  to  town."  He 
further  testified  that  the  reaper  was  afterward  sold  to 
Frakes,  by  the  authority  of  a  letter  received  by  him  from 
Hall.  The  letter  was  subsequently  put  in  evidence  by  the 
plaintiff,  as  follows : 

"Cleveland,  O.,  July  13th,  1875. 
"John  P.  Guffin,  Rushville,  Ind. 

"Dear  Sir: — ^Your  favor  of  the  9th  ult.  at  hand,  and  in 
reply  would  say,  close  the  Burdick  out  so  as  to  make  it  net 
us  $110  October  1st,  1876,  and  the  Wheeler  $135  October 
1st,  1876.  This  will  enable  you  to  sell  them  surely.  You 
can  sell  the  Wheeler  to  the  little  man  north  of  town  for 
$160  without  any  trouble.  Stretch  the  time  and  close  the 
machines  out  at  all  hazards.  D.  M.  Osborn  &  Co., 

"T.  W.  Hall.'' 

The  defendant  testified  that  the  little  man  north  of  town, 
referred  to  in  the  letter,  was  Frakes.  Frakes  testified  to 
the  visit  of  Hall  and  the  defendant  to  him,  and  gave  sub- 
stantially the  same  account  of  the  interview  as  that  given 
by  the  defendant.  In  relation  to  what  passed  between  him 
and  Hall  about  giving  his  notes,  the  witness  stated :  "I 
said  I  was  afraid  I  could  not  make  payment  of  the  notes ; 
my  best  recollection  is,  he  said  he  would  risk  it." 

We  think  the  jury  was  justified,  on  this  evidence,  in  find- 
ing that  the  sdle  to  Frakes  was  made  by  Hall,  and  not  by 
the  defendant  under  his  contract  of  agency.     In  this  view 
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of  the  case,  no  question  arises  as  to  the  authority  of  Hall  to 
change  or  modify  the  contract  sued  on.  That  he  was  the 
general  agent  of  the  plaintiff,  for  this  State,  was  proven 
by  both  parties,  and  that  he  had  power  to  sell,  in  person, 
the  machines  of  the  plaintiff,  seems  unquestionable. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam.— It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  the  appellant. 


^•m 
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'^  Second  Nat'l  Bank  of  Lafayette  v.  Hill  bt  al. 

"OMissort  l^OTE.— Application  of  Bank  Deposits  of  Maker  to  Payment,— 
Discharge  of  Sureties. ^Jbeposits  not  Collateral  Security  or  Held  in  Trust 
ffP  B€ink  for  Sureties.— Check,— In  an  action  by  a  bank  upon  a  promis- 
goiy  uote,  the  sureties  answered,  alleging  that  the  note  was  given  for 
money  borrowed  from  the  bank  by  their  principal,  and  tl  at  they  were 
snreties  only  therein,  which  the  bank  knew  at  the  time  the  note  was 
executed;  that,  prior  to  its  maturity,  the  principal  consented  and  di- 
rected the  bank  to  allow  and  pay  the  note,  after  its  maturity,  out  of  his 
general  deposits  therein ;  that,  after  its  maturity,  the  bank  had,  of  the 
funds  ol  the  principal  on  deposit,  more  than  sufficient  to  pay  the  note 

*^d  interest;  that  the  bank  failed  to  apply  the  funds  of  the  principal 

fio  deposited  in  payment  of  the  note,  but,  subsequent  to  its  maturity, 

ftviffered  the  principal  to  check  his  funds  out  of  the  bank.  Wherefore 
^^ey  claim  that  they  are  released. 

M,  On  demurrer,  that  the  answer  was  insufficient. 

fieW,  also,  that  the  failure  of  the  bank  to  apply  to  the  payment  of  the 
note  tHe  money  which  the  principal  had  on  general  deposit  in  the  bank 
*t  anci  after  the  maturity  of  the  note  did  not  discharge  the  sureties. 

^*^^5'  ^Iso,  that  the  bank  had  a  right  to  apply  the  money  which  the  prin- 
^ipal  i^ad  on  general  deposit,  after  the  maturity  of  the  note,  to  its  pay- 
™^^t,  ^th  or  without  the  consent  or  direction  of  the  principal ;  but 
^^t  lijg  checks  subsequently  drawn  by  liim  were  a  withdrawal  of  hia 
previous  directions  upon  the  subject. 


76    2231 
147      90 


224  SUPREME  COURT  OF  INDIANA, 

The  Second  Nat'l  Bank  of  Lafayette  v.  Hill  et  ah 

Held^  also,  that  it  was  competent  for  the  bank  and  the  depositor  to  make 
any  disposition  of  the  deposits,  before  their  actual  application,  which 
they  might  see  proper. 

Meld^  also,  that  the  debt  due  from  the  bank  to  the  principal  on  his  de- 
posit account  was  neither  collateral  security  in  its  hands  to  the  debt 
due  on  the  note  to  the  bank,  nor  were  such  deposits  held  by  the  bank 
as  trust  funds  for  the  sureties  on  the  note. 

From  the  Carroll  Circuit  Court. 

J,  M.  Larue  and  F.  B.  Everett^  for  appellant. 
W.  D.  Moiej  tov  appellees. 

M0RBIS9  C. — ^This  suit  is  upon  a  promissory  note,  dated 
April  12th,  1877,  executed  by  Samuel  Hill,  John  Hair  and 
William  Mote  for  $300,  payable  four  months  after  date,  to 
the  order  of  the  appellant,  at  its  bank  in  Lafayette,  with  five 
per  cent,  attorney  fees  and  with  interest  at  the  rate  of  ten 
per  cent,  per  annum  after  maturity,  without  relief  from  valu- 
ation or  appraisement  laws.  The  suit  was  commenced  in 
the  Tippecanoe  Circuit  Court,  and  taken  by  change  of  venue 
to  the  Carroll  Circuit  Court. 

The  defendant  Hill  answered  the  complaint  in  three  para- 
graphs. Though  the  record  says  that  the  answer  contained 
four  paragraphs,  there  are  but  three  in  the  record.  It  is 
not  material  how  this  may  be,  as  the  answer  was  the  sepa- 
rate answer  of  Hill.  Judsrment  was  rendered  asrainst  him 
and  in  favor  of  the  appellant,  and  he  does  not  complain. 
We  need  not  further  notice  the  proceedings  as  to  HilL 

Hair  and  Mote  filed  a  joint  answer  in  four  paragraphs. 
The  appellant  demurred  to  the  fourth  paragraph  of  their 
answer.  The  demurrer  was  overruled.  It  then  replied  ta 
the  first,  second,  third  and  fourth  by  a  general  denial.  There 
was  a  special  reply  to  the  fourth  paragraph  of  the  answer 
of  Mote  and  Hair.  The  cause  was  submitted  to  a  jury^ 
Verdict  for  the  appellant  against  Hill,  and  against  it  and  in 
favor  of  Mote  and  Hair.  Motion  by  the  appellant  for  a 
new  trial,  which  was  oveiTuled.     Judgment  upon  the  ver- 
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diet.  The  evidence  is  made  part  of  the  record  by  bill  of 
exceptious. 

The  rulings  of  the  court  upon  the  demurrer  to  the  fourth 
paragraph  of  the  answer  of  Mote  and  Hair,  and  on  the 
appellants'  motion  for  a  new  trial,  are  assigned  as  error. 

The  fourth  paragraph  of  the  answer  of  Mote  and  Hair 
admits  the  execution  of  the  note  in  suit,  and  then  states  that 
the  defendant  Hill  signed  the  note  as  principal,  and  that 
they,  Mote  and  Hair,  signed  it  as  the  sureties  of  Hill ;  that 
the  bank  knew  at  the  time  that  Hill  was  principal,  and  they 
his  sureties  ;  that  the  note  was  given  for  money  borrowed 
by  said  Hill  of  the  appellant ;  that  the  appellant  is  a  bank- 
ing corporation,  organized  under  the  national  banking  law ; 
that  after  the  maturity  of  the  note,  said  Hill  made  general 
deposits  in  the  appellant's  bank,  from  time  to  time,  to  the 
amount  of  $8,000,  and  in  sums  exceeding  the  amount  ^due 
on  said  note ;  that  said  Hill,  prior  to  the  maturity  of  the 
note,  *'had  consented  and  directed  the  appellant  to  allow 
and  pay  said  note,  interest,  etc.,  thereon  at  any  time  after 
its  maturity,  out  of  his  deposits  in  said  bank,  if  he  should 
have  any  such  funds  in  said  bank  to  pay  the  same  or  any 
part  thereof ;"  that,  after  said  note  became  due,  the  appel- 
lant had,  of  the  funds^  of  said  Hill  on  deposit  in  its  bank, 
more  than  enough  to  pay  said  note,  interest,  etc. ;  that  it 
failed  and  neglected  to  apply  any  of  the  funds  of  said  HiU 
80  on  deposit  in  its  bank  as  aforesaid  (except  $53),  in  pay- 
ment of  said  note,  but,  long  subsequent  to  the  maturity  of 
said  note,  suffered  said  Hill  to  check  said  funds  out  of  said 
bank.    Wherefore  they  say  they  are  discharged.    • 

The  question  raised  by  the  demurrer  to  this  paragraph 

of  the  answer  is :  Did  the  appellant,  by  failing  to  apply  to 

its  payment  the  money  which  Hill  had  on  general  deposit 

in  ite  bank,  at  and  after  the  maturity  of  the  note,  discharge 

Mote  and  Hair,  the  known  sureties  of  Hill  on  the  note.  That 

the  bank  had  a  right  so  to  apply  the  money  which  EUU  had 
Vol.  76.— 15 
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on  general  deposit  after  the  maturitj  of  the  note,  with  or 

without  the  consent  or  direction  of  Hill,  will  not  be  seriouslj 

questioned.     In  speaking  of  general  deposits,  Morse  sajs: 

*^So  soon  as  the  money  has  been  handed  oyer  to  the  bank, 

and  the   credit  given  to  the    payer,   it  is   at    once    the 

proper  money  of  the  bank.     It  enters  into  the  general  fond 

and  capital,  and  is  undistinguishable  therefrom.     Thereafter 

the  depositor  has  only  a  debt  owing  him  from  the  bank ;  a 

chose  in  action,  not  any  specific  money,  or  a  right  to  any  specifie 

I  money."     Against  the  debt  thus  due  the  depositor,  the  bank 

I  may  set  off  any  debt  due  from  the  depositor  to  it.     Morse 

!  on  Banking,  pp.  30  and  42  ;  The  Commercial  Bank^  etc.^  t. 

HugheSi  17  Wend.  94  ;  Beckvnth  y.  The  Union  Bank^  etc.^ 

4  Sandf .  604. 

Though  the  funds  deposited  with  the  appellant  might  have 
been  applied  by  it  to  the  payment  of  the  note  in  suit,  the 
bank  did  not  hold  the  funds,  in  any  sense,  in  trust  for  the 
sureties  of  Hill  on  the  note.  Had  Mote  and  Hair,  as  such 
sureties,  paid  to  the  appellant  the  note  in  suit,  they  could 
not,  had  the  bank  at  the  time  been  indebted  to  Hill  ou  lu8 
deposit  account  in  a  sum  exceeding  the  amount  paid  on  the 
note,  haye  required  the  bank  to  apply  such  indebtedness  for 
their  benefit,  or  to  reimburse  them  for  the  money  paid  by 
them  on  the  note  for  Hill's  benefit.  They  could  not  haye 
required  this  of  the  bank  for  the  obyious  reason  that  they 
could  not  haye,  under  the  circumstances,  any  right  to,  or 
interest  in,  the  debt  due  from  the  bank  to  Hill. 

In  the  case  of  Voss  y.  Tfie  German  American  Bank^  83 
m.  599,  the  note  sued  on  was  as  follows : 

* 'Chicago,  Oct.  4th,  1873. 
'^Fifteen  days  after  date  we  promise  to  pay  to  the  order 
of  the  Germania  Bank  of  Chicago  three  hundred  dollars,  at 
their  office,  with  interest  at  the  rate  of  ten  per  cent,  per 
annum  after  due,  until  paid.     Value  roceiyed. 

[Signed,]  <*Albbbt  MiCHELSOir. 

"Indorsed:    A.  Voss.*' 


'^"r-i 
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*^The  note,"  says  the  court,  '^appears  to  have  been  made 
for  Michelson's  benefit,  and  Voss  to* have  been  only  a 
surety,  as  between  himself  and  Michelson,  and,  as  Michel- 
son  is  shown  to  have  had  funds  on  deposit  in  the  bank,  from 
time  to  time,  after  the  maturity  of  the  note,  and  before  the 
bringiDg  of  the  suit,  to  an  amount  exceeding  that  of  the 
note,  it  is  insisted  that  the  bank  was  bound  to  apply  such 
funds  to  the  payment  of  the  note,  and  that  not  having 
done  so,  Voss  was  discharged.  And  the  case  of  McDowdl 
y.  Bank  of  Wilmington  and  Brandyvnne^  1  Harrington, 
369,  and  Law  v.  East  Iiidia  Co.^  4  Vesey,  824,  are  cited 
as  authorities  that,  under  such  circumstances,  a  surety  will 
be  discharged.  Without  remark  upon  or  consideration  of 
tliese  authorities,  we  do  not  regard  them  as  haviug  applica- 
tion to  the  case  in  hand.  We  do  not  recognize,  in  such  a 
case  as  is  here  presented,  the  existence  of  any  such  obliga- 
tion as  the  one  which  is  asserted  by  appellant's  counsel." 

The  case  of  McDoweU  v.  TJie  Bank  of  Wilmington^  c/c, 
<9ifpra,  seems  to  be  the  other  way.  The  bank  had  means  in 
its  hands  which  it  might  have  applied  to  the  payment  of  the 
note.  The  court  say:  **Upon  what  principle  of  justice 
<^n  such  a  creditor  in  a  court  of  equity  claim  to  hold  the 
anrety  bound,  after  the  debt  had  been  in  point  of  fact  paid, 
if  the  creditor  had  elected  to  say  so  or  to  so  consider  it. 
The  creditor  could  have  set  off  the  debt  and  charged  it  in 
the  account,  and  having  the  power  was  it  not  his  duty  to 
do  so  in  justice  to  the  surety?" 

The  question  is  not  what  the  creditor  might  or  could  have 
done,  but  was  he  obliged  to  do  this  or  discharge  the  surety? 
The  creditor  might  sue  the  principal  debtor  as  soon  as  the 
debt  matured,  and  thereby  save  the  surety  from  future  haz- 
ard, but  he  is  not  obliged  to  sue.  He  may  delay  the  collec- 
tion of  his  debt  even  until  the  principal  debtor  fails,  without 
discharging  the  surety.  To  hold  that  the  bank  was  obliged  to 
apply  the  deposits  made  by  Hill  to  the  payment  of  the  note, 
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would  be  to  compel  him  to  collect  his  debt,  though  none  of 
the  parties  bound  to  pay  it  had  requested  him  to  do  so. 

The  case  of  Martin  v.  ITie  Mechanics  Bankj  etc.,  6  Har* 
&  J.  235,  is  in  point.  The  action  was  upon  a  bill  of  ex- 
change for  $645,  drawn  by  W.  P.  Strike  on  W.  &  A.  H. 
Woods,  payable  to  Martin,  and  was  endorsed  by  him  and 
others  to  the  bank.  The  bill  was  dated  August  24th,  1819, 
and  due  at  nine  months.  On  the  20th  of  June,  1820,  and 
after  the  bill  had  matured,  W.  &  A.  H.  Woods  had  on  gen- 
eral deposit  in  the  bank  $700,  sufficient  to  pay  the  bill.  The 
sum  thus  on  deposit  was  not  applied  by  the  bank  in  pay- 
ment of  the  bill,  but  soon  thereafter  paid  out  on  the  check* 
of  the  depositors.  Martin,  the  endorser  of  the  bill,  con- 
tended that  the  $700  on  deposit  June  the  20th,  1820,  should 
be  held  to  be  a  payment  of  the  bill ;  or,  if  not,  the  transac- 
tion amounted,  in  law,  to  a  waiver  of  the  right  of  the  bank 
to  proceed  against  him  as  endorser;  that  he  was  exon- 
erated from  all  liability.  The  court  held  that  the  deposit 
was  not  a  payment  of  the  bill,  and  that  the  failure  of  the 
bank  to  apply  the  deposit  to  the  payment  of  the  bill  did  not 
release  the  endorser.  The  court  also  held  that  the  deposits 
made  from  time  to  time,  after  the  maturity  of  the  bill,  and 
the  paying  out  of  the  same  upon  the  checks  of  the  depos- 
itors, did  not  indicate  a  purpose,  on  their  part,  to  apply  the 
money  in  payment  of  the  bill,  but  rather  the  contrary ;  that, 
under  such  circumstances,  the  law  will  not  require  the  banker 
to  disappoint  its  customers  by  such  an  application  of  hia 
deposits. 

True,  it  is  averred  in  the  answer,  that  Hill  said  to  the  ap- 
pellant, some  time  before  the  maturity  of  the  note,  that, 
when  it  matured,  any  sum  that  he  might  then  have  on  de- 
posit might  be  applied  to  its  payment.  But  this  is  just  what 
he  said,  by  implication  of  law,  whenever  he  made  a  general 
deposit  in  the  bank.  The  act  of  making  such  a  deposit  wa» 
authority  to  the  bank  to  apply  the  deposit  to  the  payment 
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^^  the  note  in  suit.  The  statement  of  Hill  gave  the  bank  no 
j^^itional  authority.  The  checks  subsequently  drawn  by 
ti  ^Pon  the  bank  were  a  withdrawal  of  his  previous  direo- 
l  ^^  Upon  the  subject.  It  was  competent  for  Hill  and  the 
**^K  to  make  any  disposition  of  the  deposits,  before  their 
actual  application,  which  they  might  see  proper.  The  sure- 
ties of  Hill  had  no  interest  in  such  deposits.  They  were  not 
trust  funds  held  by  the  bank  for  their  benefit. 

It  is  true,  that  the  creditor,  having  obtained  security  for 
his  debt,  becomes  a  trustee  of  the  same  for  all  parties  con- 
cerned. If  he  obtains  judgment  against  the  principal  and 
takes  out  execution,  but  does  not  levy  it,  though  the  princi- 
pal debtor  has  property  upon  which  a  levy  might  be  made, 
he  does  not,  unless  the  execution  operates  as  a  lien,  by  delay, 
however  long  continued,  discharge  the  surety  ;  but  if  he  causes 
a  levy  to  be  made,  he  can  not  release  it  without  discharging 
the  surety  to  the  extent  of  the  value  of  the  property  levied 
dpon.  So,  in  this  case,  the  mere  fact  that  the  appellant 
might  have  applied  the  deposits  to  the  payment  of  the  debt 
is  not  enough.  The  debt  due  from  the  bank  to  Hill  on  his 
deposit  account,  was  not  a  collateral  security  in  its  hands  to 
the  debt  due  from  Hill  and  the  appellees  to  the  bank.  Phil- 
brooks  V.  McEwen,  2&  Ind.  347  ;  Hampton  v.  ievy,  1  Mo- 
Cord  Ch.  107 ;  Lang  v.  Brevard,  3  Strob.  Eq.  59. 

In  the  case  of  Glazier  v.  Douglass,  38  Conn.  393,  the 
plaintiff  sued  the  defendant  as  the  endorser  of  a  note  made 
by  Henry  Rogers  &  Co.  for  $515,  payable  to  the  order  of 
the  defendant,  which  was  endorsed  by  him,  for  the  accom- 
modation of  the  makers,  to  the  plaintiff.  At  and  after  the 
maturity  of  the  note,  the  makers,  who  become  insolvent, 
'were  indebted  to  a  firm,  of  which  the  plaintiff  was  a  mem- 
oir, in  a  sum  exceeding  the  amount  of  the  note  sued  on, 
*nd  by  a  statute  of  the  State  the  plaintiff  had  a  right  to  set 
off  the  indebtedness  of  the  makers  of  the  note  to  said  firm 
^inst  the  amount  due  on  the  note.     The  plaintiff  did  not 
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do  this,  bat,  with  a  full  knowledge  of  all  the  facts,  paid  the 
makers  the  amount  due  them,  and  then  brought  this  suit 
against  the  defendant  as  the  endorser  of  the  note. 

The  defendant  insisted  that  the  failure  of  the  plaintiff  to 
set  off  the  amount  due  from  Rogers  &  Co.  to  said  firm,  against 
the  note  sued  on,  released  him  from  liability  as  endorser » 
The  court  held  that  he  was  not  released.  We  quote  from 
the  ophiion,  as  follows : 

*'By  a  series  of  decisions  adopting  the  equitable  principles 
of  the  civil  law,  there  have  been  annexed  to  the  undeitakiug 
of  a  surety  in  a  case  like  this,  three  conditions,  and  if  either 
is  broken  by  the  creditor  that  undertaking  becomes  inoper- 
ative, and  the  surety  is  discharged. 

**The  first  is  that  the  creditor  shall  present  the  note  to  the 
maker  for  payment  at  maturity,  and  if  dishonored  use  due 
diligence  in  giving  notice  to  the  surety.  The  second  is  that 
no  obligatory  extension  of  the  time  of  payment  shall  be  given 
which  will  preclude  the  surety,  if  he  pay  the  note  to  the 
creditor,  from  enforcing  immediate  repayment  by  compul- 
sory process  from  the  principal  debtor.  And  the  third  is, 
that  the  creditor  shall  apply  in  payment  of  the  debt,  or  hold 
in  trust  for  the  benefit  of  the  surety,  all  securities  which  he 
may  receive  or  procure  for  that  purpose  by  contract  or  op- 
eration of  law,  so  that  if  compelled  to  discharge  the  debt 
the  surety  may  bfe  subrogated  to  them.     *•♦••♦ 

*^In  respect  to  what  shall  be  deemed  a  security  within  the 
meaning  of  the  condition,  there  has  been  some  contrariety 
of  decision.  The  better  opinion  is,  that  it  must  be  a  mort- 
gage, pledge  or  lien— some  right  to  or  interest  in  property 
which  the  creditor  can  hold  in  trust  for  the  surety,  ai:id  to 
which  the  surety  if  he  pay  the  debt  can  be  subrogated  and 
the  right  to  apply  or  hold  must  exist  and  be  absolute." 

Had  Mote  and  Hair  paid  the  note  sued  on  to  the  bank^ 
would  their  right  to  the  debt  due  from  the  bank  to  Hill  have 
been  absolute?     Could  they,  as  against  Hill  or  the  bank> 
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have  claimed  to  be  subrogated  to  that  debt?  Did  the  book 
become  the  trustee  of  its  owd  debt  to  Hill,  aud  hold  it  in 
trast  for  Mote  and  Hair?  We  think  the  debt  due  from  the 
bank  to  Hill  for  the  deposits  made  by  Hill  was  not  a  trust 
fond,  that  it  was  not  held  by  the  bank  in  trust  for  the  ap- 
pellees.   Pease  v.  Hirst,  5  Man.  &  B.  88. 

The  question  involved  in  this  case  is  one  of  some  practical 
inq)ortance,  and  we  have  endeavored  to  give  it  that  consid* 
eration  which  its  importance  demands.  We  believe  that  the 
conclusion  which  we  have  reached  will  be  found  to  be  sup- 
ported by  the  weight  of  authority,  and  in  agreement  with 
the  business  usages  of  the  country. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
the  fourth  paragraph  of  the  answer  of  Mote  and  Hair>  and 
that  the  judgment  below  should  be  reversed. 

Feh  Curiam. — ^It  is  ordered  that,  upon  the  foregoing 
opinion,  the  judgment  below  be  reversed,  at  the  costa  oi 
appellee. 


i^#»' 
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JuDOKENT.— J>/<ni2C.— 5«Ctiii^  AMe.SxcuBoble  JTeglM^.— On  a  motliMi, 
under  section  99  of  the  code,  to  set  aside  a  default,  it  may  be  shown. 
In  excuse  for  not  appearing  to  the  action,  that  the  officer  did  not  read 
«r  give  a  copy  of  the  summons  to  the  defendant,  but  told  him  it  was 
a  sabpoena  for  him  as  a  witness  in  a  case  pending  in  another  court  and 
county  than  the  one  from  which  the  summons  issued,  and  that  the 
defiendant  did  not  Icnow  or  learn  the  truth ;  or  that,  though  returned 
My  served  upon  him,  he  had  no  knowledge  of  the  service  of  the  sum- 
mons, nor  of  the  action,  untU  after  judgment  was  rendered  against  him. 

SuiiMON8.—-Per8onal service  of  a  summons  maybe  had  either  by  reading 
to  and  in  the  hearing  of  the  party  to  be  served,  or  by  leaving  a  copy 
at  his  last  and  usual  place  of  residence. 

flUjfSw— A«rtff*f  Betunu—How  far  ConclnaiM.— In  itepeot  to  the  Juris- 
diction of  the  defendant's  person,  the  return  of  service  is  conclusive,, 
but  it  does  not  estop  the  defendant  from  showing,  for  the  pur- 
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po8e  of  setting  aside  the  default  and  being  admitted  to  plead,  that  be 
was  ignorant  of  the  service  and  of  the  fact  that  the  action  was  pending. 

SAME.—Oamiahment.^NotSce  to  Oamishee.— From  the  day  of  the  senrioe 
of  the  summons,  the  garnishee  is  accountable  to  the  plaintiff  in  the  ac- 
tion, and  can  not,  for  the  purpose  of  escaping  such  liability,  dispute 
either  the  return  of  service  or  his  i:nowledge  of  it. 

Same.— i)e/6nc6.— The  complaint  or  motion  to  set  aside  a  judgment,  and 
to  be  allowed  to  plead,  must  show  a  good  defence  to  the  action;  and, 
if  the  defence  claimed  by  a  garnishee  originated  alter  the  date  of  the 
aervice  of  the  summons,  as  returned,  it  will  not  avail  him,  though  he 
^as  ignorant  of  the  garnislmient,  when  he  acquired  his  alleged  defence. 

From  the  Decatur  Circuit  Court. 

X.  Sextorit  C.  Cambem^  G.  H.  Puntenney  and  A.  Irvinf 
for  appellants. 

J.  3.  Scobejff  for  appellee. 

Woods,  J. — ^The  appellee  sued  Jacob  H.  Hite  in  attach- 
ment, and  caused  a  summons  in  garnishment  to  be  issued 
against  the  appellants  William  N.  Hite,  George  W.  Hite  and 
Darius  Patterson,  who  were  residents  of  Rush  county.  The 
summons  was  duly  returned,  *'Served  by  reading,'*  etc., 
** April  20th,  1878,"  and  judgment  by  default  was  taken 
against  each  of  the  appellants  for  a  sum  found  due  and 
owing  by  him  to  the  principal  defendant.  Afterward,  and 
within  two  years,  the  parties  appeared  and  the  appellants 
filed  their  motion ,  supported  by  the  separate  aflSdavit  of  each, 
to  set  aside  the  judgment  and  default,  and  for  leave  to  de- 
fend. The  appellee  demurred  to  the  motion.  The  court 
sustained  the  demurrer  and  gave  judgment  for  the  appellee. 
The  appeal  is  from  this  judgment,  and  the  question  discussed 
by  the  counsel  of  the  parties  is,  whether  the  appellants  have 
shown  such  a  case  of  < ^mistake,  inadvertence,  surprise  or 
excusable  neglect,"  as  entitled  them  to  relief  under  the  99th 
section  of  the  code. 

The  excuse  of  William  N.  Hite  for  not  appearing  to  the 
original  action,  as  set  forth  in  his  affidavit,  is,  that  *^on  the 
20th  day  of  April,  1878,  the  sheriff  or  deputy  sheriff  of 
£ush  county,  or  some  one  else  representing  himself  as  such, 
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l||j^  he  has  since  learned  to  have  been  one Gray, 

V  ^>  drove  up  to  affiant's  residence  and  said  that  he  had  a 
B^bptena  for  him,  affiant,  to  appear  at  Bushville,  on  the  fol- 
lowing Monday  morning  at  9  o'clock,  in  a  bastardy  trial, 
against  Miletus  Hite,  a  kinsman  of  affiant,  but  did  not  read 
said  summons  to  him,  nor  hand  the  same  to  him  to  be  read ; 
that  said  Miletus,  a  short  time  theretofore,  had  a  bastardy 
proceeding  commenced  against  him,  in  Rushville,  before  a 
justice  of  the  peace,  in  which  action  he  had  been  bound  over 
to  the  circuit  court  of  said  county  of  Bush,  and  said  affiant 
having  attended  said  trial  before  the  justice  of  the  peace, 
and  being  unacquainted  with  law  and  the  times  of  holding 
court,  supposed  and  believed  that  he  was  then  and  there 
fiubpcenaed  to  attend  a  trial  of  said  cause  at  Bushville, 
and  not  elsewhere,  on  the  Monday  following,  it  being  the 
22d  day  of  April,  1878,  and  prepared  and  intended  to  go  to 
Bushville  on  said  day,  in  obedience  to  said  supposed  sub- 
poena, until  he  was  informed  by  said  Miletus  that  said  cause 
would  not  be  tried  until  the  last  of  May  following,  which 
information  he  believed  and  relied  on,  and  it  was  in  fact 
true ;  that  he  had  no  other  notice  than  that  stated  above  of 
the  pendency  of  a  suit  in  garnishment,  or  of  any  other  kind, 
in  which  affiant  was  either  a  party  or  witness ;  and  that  he 
did  not  know  from  any  source  whatever  that  these  proceed- 
ings had  been  commenced  against  him,  until  he  accidentally 
heard  it  in  January,  1879.  That  for  the  reasons  above 
stated,  and  none  other,  he  made  default  in  said  action." 

The  excuse  made  by  George  W.  Hite  for  his  non-appearance 
and  default  is  identical  with  that  of  said  William  N.  Hite. 

The  affidavit  of  Darius  Patterson,  on  this  point,  is  as  follows ; 
**He  says  he  is  now,  and  was,  a  resident  of  Bush  county  on 
the  20th  day  of  April,  1878,  and  was  not,  on  that  day  or  any 
other  day,  seized  with  summons  as  garnishee  in  said  cause, 
by  said  sheriff  of  Bush  county,  or  by  any  one  for  him, 
either  by  reading  or  by  copy  left  at  his  residence ;  that  he 
was  not  at  home  when  said  sheriff,  or  his  deputy,  was  at  hid 
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house  on  that  day,  if  he  or  either  was  there ;  that  he  was 
absent  in  Decatur  county  on  that  day,  and  did  not  see  said 
sheriff  or  his  deputy  on  that  day,  or  on  any  other  day,  when 
he  was  notified  of  any  proceedings  against  liim  in  that  court, 
nor  was  any  copy  of  any  such  notice  left  at  his  house,  of 
which  he  now,  qr  at  any  time,  has  had  knowledge,  *  *  and 
that  he  did  not  know  of  said  judgment  and  proceedings 
against  him,  until  after  the  1st  day  of  January,  1879. '* 

The  objection  to  these  affidavits,  urged  upon  us  by  the 
eounsel  for  the  appellee  is,  that,  instead  of  showing  a  case  of 
^^mistake,  inadvertence,  surprise  or  excusable  neglect,'^ 
they  constitute  an  attempt  to  impeach  the  truth  of  the  sher> 
iff's  return,  which,  under  the  authority  of  RoweU  v.  EJeiUy 
44  Ind.  290,  and  Splahn  y.  OtUespie,  48  Ind.  397,  it  is 
claimed  can  not  be  done.  The  point  is  not  well  made.  Per* 
sonal  service  of  a  summons  may  be  had  in  two  ways,  namely, 
by  i*eading  to,  and  in  the  hearing  of,  the  party  to  be  served, 
and  by  leaving  a  copy  at  his  last  and  usual  place  of  resi> 
dence ;  and  either  mode  of  service,  when  the  fact  has  been 
duly  returned  by  the  sheriff,  gives  the  court  jurisdiction  of 
the  person  served.  For  the  purpose  of  affecting  or  ques* 
tioning  the  fact  and  validity  of  the  service,  and  the  jurisdic- 
tion of  the  court  over  the  person  of  the  party  in  the  case 
wherein  the  summons  was  issued,  the  truth  of  the  retarn 
may  not  bo  denied.  It  is  conclusive  between  the  parties  as 
respects  the  fact  of  service,  and  the  jurisdiction  based 
thereon.  But  the  application  of  the  appellants  is  not  to  set 
aside  the  service,  and  does  not  involve  the  jurisdiction  of  the 
court  over  their  persons  in  the  case.  The  whole  scope  and 
significance  of  their  motion  is  to  show  that  while,  in  coo* 
templation  of  law,  they  had  been  served  with  summons, 
they  had  no  actual  knowledge  of  the  institution  of  the  suit 
or  procedure  against  them,  and  therefore,  under  the  cir- 
eumstanoes,  are  excusable  for  neglecting  to  appear  and  make 
the  defences  which  they  claim .    For  this  purpose,  upon  eveiy 


MAY  TERM,  1881.  28» 


Hite  et  <a,  o.  Fisher. 


principle  of  good  conscience  and  right,  and  without  yio- 
leDce  to  any  rule  of  law  or  practice,  it  was  competent  for  the 
appellants  to  make  the  showing  which  they  did  present ;  and^ 
upon  that  showing,  we  think  it  clear  that,  within  the  mean- 
ing  of  the  statute,  the  judgment  was  taken  against  them 
through  thfeir  surprise  and  excusable  neglect.  Smith  v.  Ifoe,. 
SOInd.  117 ;  Bush  v.  Bu8h,  46  Ind.  70. 

But,  notwithstanding  this  conclusion,  the  judgment  against 
the  appellants  George  W.  Hite  and  Darius  Patterson  must 
be  affirmed.  They  each  admit  that  they  were  indebted  to 
the  principal  defendant  at  the  time  the  summons  was  re- 
turned as  served  upon  them,  in  the  sums  which  the  court 
found  against  them,  and  the  only  defence  which  they  ask  to 
be  allowed  to  make  is,  that,  after  said  judgment  was  ren- 
dered, and  before  they  had  knowledge  thereof,  they  paid 
the  amounts,  which  they  owed,  to  Jacob  Hite  or  to  his  as- 
signee. This  defence  they  could  not  make.  The  sheriff's 
i^tnrn  of  service  of  the  summons  in  garnishment  upon  them^ 
as  already  stated,  is  conclusive  of  the  fact  of  service ;  and> 
by  the  terms  of  the  statute,  <*From  the  day  of  the  service 
df  the  summons,  the  garnishee  shall  be  accountable  to  the 
plaintiff  in  the  action  for  the  amount  of  money,  property  or 
credits  in  his  hands,  or  due  and  owing  from  him  to  the  de- 
fendant." Civil  Code,  sec.  176.  This  is  so,  whether  the 
service  was  by  reading  or  by  copy  left  at  his  residence ;  and, 
for  this  purpose,  it  is  immaterial  whether  he  knew  thereof 
before  making  a  subsequent  payment  of  his  debt,  or  surren- 
der of  the  money,  property  or  credits  in  his  hands,  or  did 
not  know  thereof.  Cleneay  v.  The  Junction  R.  R.  Co.r 
26  Ind.  375 ;  Ryan  v.  BurJcam,  42  Ind.  507 ;  Ri/weU  v. 
Klein^  supra;  Splahn  v.  OiUespie^  supra. 

The  judgment  against  the  appellants  George  W.  Hite  and 
Darius  Patterson  is  therefore  affirmed,  with  costs,  but  as 
to  the  appellant  William  N.  Hite,  the  judgment  is  reversed^ 
with  costs. 
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^^-^  No.  7411. 

Smith  v.  Smith  et  al.,  Executors. 

Decedents'  Estates. — Legacy. — Voluntary  Payment. — ^As  a  rule,  money 
paid  voluntarily,  without  fraud  and  with  full  knowledge  of  the  facts  or 
with  ample  opportunity  of  obtaining  such  knowledge,  can  not  be  re- 
covered back,  but  sucIdl  a  rule  is  not  applicable  to  the  payment  of 
legacies  or  to  money  paid  upon  distribution  by  an  executor. 

Same. — Liability  of  Legatee  to  Befund  without  Bond.—The  failure  of  an 
executor  upon  the  payment  of  a  legacy  to  take  a  bond  as  required  by 
sections  120  and  140  of  the  act  for  the  settlement  of  decedents'  estates, 
1  B.  S.  1876,  pp.  538  and  544,  does  not  release  the  legatee  or  distributee 
from  liability  to  refund  when  necessary  for  the  payment  of  debts,  lega- 
cies or  claims. 

Samb.— Absolute  Claim  of  Widow. —Waiver, -^Will.'—The  right  of  a  widow 
to  claim  the  amount  given  her  by  section  43  of  the  act  for  the  settle- 
ment of  decedents'  estates,  2  R.  S.  1876,  p.  507,  is  not  waived  by  the 
mere  acceptance  of  her  legacy  under  the  will  of  her  husband  or  upon 
her  mere  agreement  as  to  the  proper  execution  of  the  will. 

Same. —  Widow^s  Agreement  to  Division  no  Waiver  of  Claim. — Executor  may 
Recover  from  Legatee, — ^An  agreement  between  an  executrix  of  a  will, 
who  was  also  the  testator's  widow,  and  the  residuary  legatee  of  the 
will,  to  a  settlement  and  division  of  the  property  under  its  provisions, 
and  the  acceptance  by  each  of  the  shares  set  apart  to  them  by  the  set- 
tlement, nothing  having  been  said  about  the  claim  of  the  widow  under 
the  law,  will  not  preclude  the  widow  from  afterward  claiming  from 
the  estate  the  amount  provided  for  her  by  law,  in  addition  to  the  pro- 
vision for  her  by  the  will,  and  if  the  money  paid  to  the  legatee  be 
needed  to  make  up  such  claim  the  executor  may  recover  from  him 
such  amount,  notwithstanding  such  agreement  and  settlement. 

Same. — Value  of  Estate. — Parol  Evidence. — Inventory. — ^Where  all  the  par- 
ties interested  agree  upon  a  settlement  and  distiibution  under  a  will 
without  an  inventory  of  the  personal  estate  of  the  testator,  and  it  af ter- 
inrards  becomes  necessary  to  show  the  amount  of  such  property,  parol 
pi-oof  is  admissible. 

Same. — Witness. — Executor.— Bequiremenl  by  Court  to  Testify. — ^Where  ob- 
jection is  made,  under  section  2, 1  B.  S.  1876,  p.  133,  to  an  executor  tes- 
tifying, but  is  ovemiled  by  the  court,  that  is  sufficient  to  show  an  inten- 
tion on  the  part  of  the  coturt  to  require  the  witness  to  testify. 

From  the  Ripley  Circuit  Court. 

W.  D.  Willson  and  C.  H.  Willson^  for  appellant. 
J.   W.  Gordon^  R.  N,  Lamb  and  8.  M.  Shepard^  for 
appellees. 
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>VS^K£LL,  C.  C. — ^Thomas  Smith,  by  his  last  will,  gave 
his  wife  '*one  full  half"  of  his  property,  consisting  of  money, 
land  and  personal  securities,  and  appointed  her  and  John  O. 
Oavens  his  executors.     The  will  provides  as  follows : 

The  debts  shall  be  first  paid ;  then  the  executors  shall 
make  a  full  footing  up  of  the  property  and  its  values,  taking 
the  values  named  in  the  will  for  the  real  estate  and  tangi- 
ble property,  and  the  '*face  value*'  for  the  choses  in  action, 
"unless  known  to  be  legally  and  totally  worthless  and  insol- 
vent." A  legacy  to  Mary  Koberts  shall  be  paid  before  any  di- 
vision of  the  property,  and  a  legacy  to  Maggie  Cravens  shall 
be  paid  after  such  division.  The  wife,  after  the  said  valua- 
tion, as  part  of  her  half,  shall  take  the  real  estate  and  tangi- 
ble property  at  $4,000,  and  "shall  go  on  to  select  in  kind  to 
the  full  value  of  one-half  of  the  estate,"  and  then  Maggie 
Cravens  shall  select  her  bequest,  in  kind,  out  of  the  half  not 
taken  by  the  wife,  which  half  the  testator  calls  "my  part  of 
the  estate."  In  addition  to  the  above  bequests,  not  exceed- 
ing $1,000  is  set  apart  to  the  wife  for  the  purpose  of  a  monu- 
ment. All  the  remainder  of  the  estate  "in  kind"  is  given 
to  William  Harrison  Smith,  the  nephew  of  the  testator, 
charged  with  legacies  to  the  amount  of  about  $500. 

No  inventory  or  appraisement  of  the  property  was  made  ; 
but  about  a  month  after  the  testator's  death  the  executors 
and  the  residuary  legatee  and  others  made  a  footing-up  and 
valuation  of  the  property,  as  directed  by  the  will.     They 
first  took  out  $500  for  the  Roberts  legacy ;  they  then  divided 
the  remainder  into  two  equal  parts ;  they  gave  the  widow 
one  part,  including  the  real  estate  and  the  tangible  property, 
at  $4,000,  and  personal  securities  at  their  face  value,  it  be- 
ing agreed  that  none  of  such  securities  were  "legally  aiid 
totally  worthless  and  insolvent;"  then,  out  of  the  other 
part,  they  took  first  enough  to  pay  the  Cravens  legacy,  and 
then  enough  to  pay  the  costs  of  the  executorship,  and  $1,000 
for  a  monument,  and  then  they  gave  the  remainder  to  the 
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residuary  legatee,  in  all  $18,597.90,  of  which  $900  was  in 
money,  and  the  residue  was  choses  in  action.  He  gave  the 
executors  a  receipt  in  full  for  his  share  of  the  estate. 

At  the  time  of  this  settlement  nothing  was  said  about  the 
widow's  claim  for  $500,  under  section  43  of  the  decedents' 
act.  This  settlement  was  made  on  May  9th,  1876.  In  Au- 
gust, 1877,  the  appellees,  executors  of  the  will,  commenced 
this  suit  against  the  appellant,  the  residuary  legatee.  The 
complaint  stated  that  said  Thomas  Smith  had  died  testate, 
and  that  distribution  had  been  made  of  his  estate  according 
to  his  will,  and  that,  among  other  distributions,  $18,597.90 
had  been  paid  to  the  appellant,  and  that,  after  such  distri« 
bution,  there  was  nothing  left  of  the  estate ;  that  since  the 
distribution  the  testator's  widow  had  filed  her  claim  against 
the  estate  for  $500,  which  had  been  allowed,  but  had  not 
been  paid  for  want  of  assets ;  that  they  had  demanded  from 
defendant  said  $500,  which  he  had  refused  to  pay.  Where- 
fore they  prayed  judgment  for  $500,  for  the  use  of  said, 
widow. 

The  appellant  demurred  to  the  complaint,  for  want  of 
facts  sufficient  to  constitute  a  cause  of  action.  The  demur- 
rer was  overruled  by  the  court,  and  the  appellant  ex- 
cepted. The  appellant  filed  an  answer  in  three  paragraphs, 
of  which  the  firat  was  the  general  denial.  The  appellees  re- 
plied in  denial  of  the  second  and  third  paragraphs  of  the 
answer,  and  the  issues  were  tried  by  a  jury,  who  returned  a 
verdict  for  the  appellees  for  $500.  The  appellants  moved 
for  a  new  trial.  This  motion  was  overruled  by  the  court, 
and  the  appellant  excepted.  Judgment  was  rendered  upon 
the  verdict,  and  this  appeal  was  taken.  Errors  are  assigned 
as  follows : 

Ist.  The  court  erred  in  overruling  appellant's  demurrer 
to  appellees'  complaint. 

2d.  The  court  erred  jsoverruling  appellant's  motion  for 
a  new  trial.  ^ 


6'- 
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The  will  was  not  made  a  part  of  the  complaint,  and  it  did 
not  appear  by  tlie  complaint  that  the  executrix  was  also  the 
testator's  widow.  The  appellant  claims  that  the  complaint 
is  not  sofficient,  because  it  shows  a  voluntary  payment  to  the 
appellant,  without  averring  fraud,  or  mistake  or  ignorance  of 
the  facts.  It  is  true  that,  ordinarily,  even  an  illegal  demand, 
paid  without  compulsion,  and  without  fraud,  and  jnrith  full 
knowledge  of  the  facts,  or  with  full  opportunity  of  obtaining 
sach  knowledge,  can  not  be  recovered  back.  Stedman  v. 
Boone^  49  Ind.  469  ;  FerffusoriY.  Hirsch^  54Ind.  337  ;  Lima 
Township  v.  JenkSy  20  Ind.  301 ;  Town  ofLigonier  v.  Acker^ 
unan^  46  Ind.  552 ;  The  Lafayette^  etc.,  R.  R.  Co.  v.  Pattison^ 
41  Ind.  312.  But  such  a  rule  is  not  applicable  to  legacies,  or  to 
money  paid  upon  distribution  by  an  executor.  A  legatee 
or  a  distributee  may  be  required  to  give  a  bond,  conditioned 
to  refund  his  ratable  proportion  of  the  estate,  if  necessary. 
Decedents'  act,  sees.  120  and  140.  And  the  failure  of  the 
.  executor  to  take  such  a  bond  will  not  release  the  legatee  or 
distributee  from  his  liability  to  refund,  when  necessary,  for 
the  payment  of  debts,  legacies  or  claims.  There  was  no 
error  in  overruling  the  demurrer  to  the  complaint.  It  ap- 
peared in  evidence  that  the  executrix  was  also  the  testator's 
widow,  and  it  appeared  in  evidence,  that  she  and  her  co- 
executor  and  the  appellant,  who  was  the  residuary  legatee, 
were  present  at  a  footing-up  and  valuation  of  the  property, 
and  agreed  thereto,  and  also  agreed  to  a  division  and  distri- 
bution thereupon  made,  and  that  she,  as  widow,  received 
what  was  set  apart  to  her,  as  her  half  of  the  esjbate  under 
the  will,  and  that  the  appellant  received  what  was  set  apart 
to  him,  in  full  of  his  claim  as  residuary  legatee.  There  was 
no  evidence  of  any  fraud  or  mistake  or  compulsion.  The 
settlement,  as  to  the  shares  of  the  widow  and  the  residuary 
legatee,  under  the  will,  was  purely  voluntary. 

The  question  is,  does  such  a  settlement  of  the  claims 
under  the  will  preclude  the  widow  from  afterwards  claiming 
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the  $500,  to  which  she  is  entitled  under  section  43  of  the 
decedents'  act,  nothing  having  been  said  by  either  party,  at 
the  time  of  the  settlement,  about  such  a  claim?  A  widow 
may  elect  to  take  under  a  will,  or  under  the  statute  of 
descents,  but  not  under  both.  See  the  statute  of  descents, 
sec.  27.  She  is  also  entitled,  under  section  43  of  the  dece- 
dents' act,  2  R.  S.  1876,  p.  507,  to  $500,  which  may  be 
taken  either  before  or  after  the  inventoiy  is  made.  There 
is  no  provision  that,  by  taking  under  a  will,  the  widow  shall 
forfeit  this  right.  Therefore,  in  Nelson  v.  Wilson^  61  Ind. 
255,  where  a  widow  claimed  $500,  in  addition  to  what  she 
took  under  a  will,  and  the  defendant's  answer  alleged  that 
,  she,  with  full  knowledge  of  her  rights,  elected  to  take  under 
the  will,  this  court  held  that  a  demurrer  to  the  answer  was 
rightly  overruled,  and  declared  that,  by  an  unbroken  line  of 
decisions,  beginning  with  Loring  v.  Crafty  16  Ind.  110,  it 
has  been  settled,  that  a  widow  is  entitled  to  $500  from  her 
dead  husband's  estate,  in  addition  to  what  she  takes  under 
his  will.  The  same  rule  was  reasserted  in  Whiteman  v. 
Swem^  71  Ind.  530.  Such  being  the  rule  in  Indiana,  it  fol- 
lows conclusively,  that  a  widow,  by  merely  agreeing  to- 
receive  certain  property  in  satisfaction  of  a  bequest,  concedes 
nothins:  and  waives  nothing  as  to  her  claim  under  the  dece- 
dents'  act.     The  appellant  filed  eight  reasons  for  a  new  trial. 

**1.  The  court  erred  in  admitting  parol  evidence  of  the 
kind  and  amount  of  the  personal  estate,  moneys,  notes  and 
stocks  of  the  testator." 

It  is  claimed  that  an  inventory  should  have  been  made, 
and  that  an  inventory  is  the  only  competent  evidence  of  the' 
testator's  property ;  but  where,  as  in  this  case,  all  the  par-^ 
ties  interested  agree  upon  a  settlement  and  distribution 
under  a  will,  without  an  inventory,  and  it  becomes  necessary, 
afterward,  to  show  the  amount  of  the  testator's  property ^ 
it  may  be  done  by  parol. 
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«<2d.  The  court  erred  in  admitting  in  evidence  the  claim 
filed  by  Frances  Smith,  widow  of  the  testator,  against  said 
estate." 

This  reason,  not  being  discussed  in  the  appellant's  brief, 
is  regarded  as  waived. 

•'3d.  The  court  erred  in  permitting  the  executor,  John 
0.  Cravens,  to  testify  in  said  cause.'* 

The  statute,  2  R.  S.  1876,  p.  133,  sec.  2,  provides,  that 
"where  an  executor  *  *  is  a  party  in  a  case,  where  a  judg- 
ment may  be  rendered  either  for  or  against  the  estate  repre- 
sented by  such  executor,  *  *  neither  party  shall  be  allowed 
to  testify  as  a  witness,  unless  required  by  the  opposite  party, 
or  by  the  court  trying  the  cause."  Where  an  objection  to 
such  testimony  is  overruled  by  the  court,  that  is  a  sufficient 
indication  of  the  intention  of  the  court  that  the  witness  shall 
testify. 

**4th.  The  court  erred  in  refusing  to  give  the  jury  each 
and  all  of  the  instructions  requested  by  defendant." 

These  instructions  are  six  in  number.  In  his  brief,  the 
appellant  says  of  them  :  ''These  charges  are  all  founded  on 
the  theory  that  if  the  distribution  of  the  estate  was  made  by 
agreement,  and  voluntarily  and  without  mistake,  the  appel- 
lees could  not  recover."  That  was  an  incorrect  theory.  No 
waiver  of  a  widow's  right  to  $500,  under  the  decedents'  act, 
can  arise  upon  a  mere  acceptance  of  her  legacy  under  a  will, 
or  upon  her  mere  agreement  as  to  the  proper  execution  of 
the  will. 

"5th.  The  court  erred  in  giving  to  the  jury,  of  its  own 
motion,  each  of  the  instructions  numbered  from  1  to  7,  in- 
clusivelv." 

The  appellant,  in  his  brief,  says :  "These  instructions  are 

founded  upon  the  theory  that  by  no  agreement  can  the 

widow  waive  the  $500  allowed  her  by  law."    But  this  is  a. 

mistake.   They  are  not  founded  upon  such  a  theory,  but  on 

the  fact  that  no  waiver  was  proved.  The  court  told  the  jury,. 
Vol.  76.— 16 
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in  substance,  that  a  widow  is  entitled  to  $500,  besides  what 
she  receives  under  a  will,  whether  there  be  an  inventory  of 
the  property  or  not,  and  that  if  money  paid  to  a  residuary 
legatee  be  needed  to  make  up  said  $500,  it  may  be  recov- 
ered by  the  executors,  after  demand  and  refusal,  although 
they  took  no  refunding  bond.  The  court  also  repeated  some 
of  the  language  of  the  will,  and  stated  to  the  jury  that  there 
was  no  evidence  that  the  executors  or  the  widow  agreed  with 
the  residuary  legatee  to  waive  her  right  to  said  $500.  In 
view  of  the  evidence,  there  was  no  error  in  the  instructions 
given  by  the  court. 

6th.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence. 

7th.   The  verdict  of  the  jury  is  contrary  to  law. 

As  to  the  last  two  reasons,  we  are  satisfied  that  the  verdict 
was  in  accordance  with  the  evidence,  and  was  not  contrary 
to  law. 

8th.   The  damages  are  excessive. 

Under  this  head,  the  appellant  urges  that  the  widow,  in 
this  case,  is  not  entitled  to  one-half  of  the  estate  and  $500 
besides ;  but,  where  the  will  gives  her  one-half  of  the  estate, 
this  court  has  decided  that  the  law  gives  her  $500  in  addition 
thereto.     Nelson  v.  Wilson  and  Whiteman  v.  JSwem^  supra. 

The  motion  for  a  new  trial  was  properly  overruled,  and 
the  judgment  of  the  court  below  ought  to  be  affirmed. 

Pee  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  be, 
and  the  same  is  hereby,  in  all  things  affirmed,  at  the  costs 
of  the  appellant.  | 
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Fox  V.  The  State. 

COOTTITUTIONAL  LAW.— The  act  of  March  29th,  1879,  Acts  1879,  p.  143, 
In  relation  to  prosecutions  of  felonies  by  affidavit  and  information,  is 
neitlier  local  nor  special,  within  the  sense  and  meaning  of  the  oonstitu- 
tion,  but  is  of  general  and  uniform  operation. 

From  the  Allen  Criminal  Circuit  Court. 

8,  M.  Hench^  for  appellant. 

jD.  jP.  Baldwin^  Attorney  General,  TT.  8.  O^Rourke  and 
F.  W.  Tfiojmtonj  for  the  State. 

HowK,  C.  J. — In  this  case,  the  appellant  and  one  August 
Iter  were  prosecuted  upon  affidavit  and  information,  charg- 
ing them  with  the  crime  of  robbery.  The  appellant  was 
separately  tried,  found  guilty  and  sentenced,  by  the  judg- 
ment of  the  court,  to  the  State's  prison  for  a  term  of  years. 
From  this  judgment  the  appellant  prosecutes  this  appeal, 
and  assigns  in  this  court  a  number  of  errors,  all  of  which, 
however,  present  for  decision  the  single  question  of  the 
sufficiency  of  the  affidavit  and  information  upon  which  the 
prosecution  is  founded. 

The  affidavit  and  information  are  the  same  which  were 
considered  by  this  court  in  the  recent  case  of  Iter  v.  The 
Statey  74  Ind.  188,  and  were  then  held  to  be  insufficient. 
Upon  the  authority  of  that  case,  and  for  the  reasons  here 
given,  this  cause  must  be  decided  as  that  was  decided. 

The  point  is  made  that  the  act  of  March  29th,  1879,  pro- 
viding for  the  prosecutions  of  felonies  by  affidavit  and  infor- 
mation in  certain  cases,  is  unconstitutional  and  void,  and  the 
appellant's  counsel,  in  an  able  and  elaborate  argument,  has 
asked  this  court  to  reconsider  this  question,  and  overrule  its 
previous  decisions  declaring  the  act  to  be  constitutional  and 
valid.  This  we  must  decline  to  do,  as  we  are  content  with 
the  previous  decisions.  As  we  said  in  Heanley  v.  The  State, 
74  Ind.  99,  we  say  again :     *«The  act  of  March  29th,  1879, 


244  SUPREME  COURT  OF  INDIANA, 

BidiDger  et  a2.,  Trustees,  v.  Bishop  et  al, 

is  not,  as  we  think,  in  conflict  with  any  of  the  provisions  of 
the  constitution  of  this  State."  It  is  neither  local  nor  spe- 
cial within  the  true  sense  and  meaning  of  the  constitution ;. 
but,  on  the  contrary,  it  is  general  and  of  uniform  operation.. 
It  operates  uniformly  and  alike  in  all  parts  of  the  State,, 
under  like  facts.  Hanlon  v.  The  Boards  etc.y  53  Ind.  123; 
Jones  V,  The  State^  74  Ind.  249 ;  Sturm  v.  The  State,  74 
Ind.  278. 

The  judgment  is  reversed,  and  cause  remanded,  with  in- 
structions to  sustain  the  motion  to  quash  the  affidavit  and 
information.  The  clerk  will  issue  notice  for  appellant's  re- 
turn to  the  sheriff  of  Allen  county. 
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Tbespass  . — Highway . — Dedication, — ObatrucUons, — Answer. — Demurrer*-^ 
In  an  action  for  trespass  in  tearing  down  and  removing  portions  of 
a  fence  enclosing  land,  an  answer,  that  the  ground  was  for  twenty 
(or  fifty)  years  past  a  public  liighway,  dedicated  to  and  used  by  the 
public  as  such,  that  plaintiffs  entered  upon  it  and  built  a  fence  across 
it,  thereby  obstructing  it,  and  that  the  defendants,  as  citizens  and 
residents  of  the  township,  entered  upon  it  and  tore  down  so  much  of 
the  fences  as  obstructed  the  highway,  and  did  no  more  thereby  than 
was  necessary  to  remove  the  obstructions,  is  insufficient  on  demurrer. 

Same. — Marshal. — ^In  such  action,  a  further  smsw^er,  that  the  groimd  was 
an  alley  in  an  incoi*porated  town,  that  the  fence  obstructed  public 
travel  thereon,  and  that  defendants,  as  marshal  and  deputy  marshal  of 
the  town,  by  an  order  of  the  board  of  councilmen  of  said  town,  re- 
moved the  fences,  contains  no  defence  on  demurrer. 

Same. — Abatement  of  Nuisance, — An  individual,  suffering  no  inconvenience 
by  the  obstruction  of  a  highway,  can  not  right  the  supposed  wrongs  of 
the  public  vi  et  armis;  but  the  public  must  proceed  by  its  proper  officers 
to  remove  the  obstruction  or  punish  the  party  erecting  it. 
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;Same. — Towns, — 8^ee$  Commissioner. — Marshal. — ^Under  the  ninth  clause 
of  section  22, 1  B.  S.  1876,  p.  878,  the  marshal  may  be,  but  the  street 
commissioner  is,  an  appropriate  officer  to  execute  orders  of  the  boai-d 
of  trustees  of  a  town.  Under  the  general  law  for  the  incorporation  of 
towns,  there  can  be  no  such  body  as  a  board  of  councilmen. 

Same. — Evidence. — Easement. — On  trial  of  such  action,  the  evidence 
showing  that  plaintiffs,  as  trustees  of  a  church,  were  the  owners  in 
fee  of  the  real  estate  over  w^hich  the  easement  of  the  alleged  high- 
way was  claimed,  and  that  it  was  a  part  of  the  church-yard,  betw^een  a 
turnpike  in  front  and  the  end  of  a  street  abutting  on  a  cemetery  behind 
the  church,  it  was  error  for  the  court  to  reject  evidence  that  a  board 
fence  across  the  alleged  alley  was  eracted  for  the  purpose  of  closing 
up  the  way  and  to  enable  the  church  to  hold  her  property. 

Samb.^ Intention. — When  the  character  of  a  transaction  depends  upon  the 
intent  with  which  it  was  done,  a  party  may  testify  as  to  what  his  in- 
tention was.    The  City  of  Columbus  v.  Dahn,  36  Ind.  330,  distinguished. 

Same. — Intention  to  Dedicate. — ^The  intention  to  dedicate  or  not  to  dedi- 
cate, on  the  part  of  the  owner  of  land,  is  a  prime  element  in  determining 
whether  thei-e  has  in  fact  been  a  dedication.  In  such  case,  evidence  of 
obstructions  by  fencing  up  the  way,  and  of  the  payment  of  mone}*^  by 
occupants  of  adjoining  land,  for  its  use  as  a  private  way,  is  admissible 
to  rebut  evidence  of  its  dedication  to  public  uses  as  a  highway. 

Same. — Statute  of  Frauds.— -The  statute  of  frauds  has  no  application  to  an 
executed  contract  for  theruse  of  such  ground  as  a  private  way. 

Practice. — Answer. — Demurrer. — Special  Finding. — Harmless  Error.-^A 
plaintiff  can  not  complain  of  the  overruling  of  his  demurrer  to  a  paragraph 
ot  answer,  wliere  the  special  finding  is  clearly  based  on  other  para- 
graphs, and  expressly  states  that  there  was  no  evidence  in  support  of 
essential  allegations  tiierein. 

From  the  Franklin  Circuit  Court. 

J.  F.  McKee, McEee,  IT.  Berry,  F.  Berry,  W.  H. 

'Janes  and McMahan^  for  appellants. 

S^F,  Urmston  and  S,  S.  Harrell,  for  appellees. 

Newcomb,  C. — ^The  appellants  sued  the  appellees  for  tres- 
pass, in  tearing  down  and  removing  portions  of  the  fence 
enclosing  the  grounds  of  the  Mt.  Carmel  Presbyterian  Church. 

The  amended  answer  of  the  defendants  consisted  of  a  gen- 
eral denial,  and  three  special  paragraphs.  The  plaintiffs 
demurred  to  the  second,  third  and  fourth  paragraphs,  on 
the  ground  that  they  did  not  contain  facts  sufficient  to  con- 
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stitue  a  defence  to  the  action.  The  demurrers  were  sever- 
ally overruled,  to  which  the  plaintiffs  excepted,  and  then 
filed  a  reply  in  denial.  The  cause  was  submitted  to  the 
court  for  trial,  with  a  request  by  the  plaintiffs  for  a  special 
finding  of  the  facts  and  conclusions  of  law.  .  The  finding  of 
facts  and  conclusions  of  law  were  in  favor  of  the  defendants. 
The  plaintiffs  did  not  except  to  the  conclusions  of  law,  but 
moved  for  a  ventre  de  novOy  on  the  gi*ound  that  the  special 
finding  of  facts  was  so  imperfect,  indefinite  and  uucertaiD 
that  no  proper  judgment  could  be  rendered  upon  it.  This 
motion  was  overruled.  The  plaintiffs  then  moved  for  a  new 
trial,  which  was  also  overruled.  Proper  exceptions  were 
taken  to  these  rulings.  Judgment  was  then  rendered  for 
the  defendants. 

The  first  question  presented  is  the  overruling  of  the  de- 
murrers to  the  special  answers.  The  second  paragraph  was- 
as  follows,  omitting  the  formal  commencement  and  con- 
clusion: ^'Defendants  say  that  there  is,  and  for  more 
than  twenty  years  last  past  has  been,  a  road  and  public 
highway  situate  on  and  along  the  west  side  of  the  premises 
,and  real  estate  described  in  plaintiffs'  complaint,  dediq^ted 
to  and  used  by  the  public  as  such  during  all  of  said  time,, 
with  the  knowledge  and  consent  and  without  objection  on 
the  part  of  the  plaintiffs,  or  any  one  interested  in  said  real 
estate ;  that  heretofore,  to  wit,  about  the  1st  day  of  Octo- 
ber, 1879,  plaintiffs  unlawfully  entered  upon  and  built  a 
fence  across  said  road  and  highway,  thereby  obstructing  the- 
same ;  that  said  defendants,  being  citizens  and  residents  of 
Springfield  township,  in  Franklin  county,  Indiana,  and  en- 
titled to  use  and  travel  said  road  and  highway,  admit  that 
they  entered  upon  and  tore  down  so  much  of  said  fences  as 
obstructed  said  highway,  which  is  the  same  alleged  trespass 
complained  of  in  plaintiffs'  complaint ;  and  said  defendants^ 
say  that  they  did  no  more  thereby  than  was  necessary  to 
move  said  obstructions." 
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The  third  paragraph  was  substantially  the  same  as  the 
second,  except  that  it  averred  that  the  alleged  highway  had 
existed  for  fifty  years,  and  except  that  this  paragraph  did 
not  state  that  the  defendants  did  no  more  damage  than  was 
necessary,  etc. 

The  fourth  paragraph  alleged  that  the  premises  on  which 
the  defendants  entered,  etc.,  was  an  alley,  fifteen  feet  in 
width,  in  the  incoi-porated  town  of  Mt.  Carmel ;  that  the 
fences  obstructed  said  alley  and  the  public  travel  thereon ; 
that  the  defendant  Ashton  was  the  legally  acting  marshal  of 
said  town,  and  the  defendant  Bishop  was  the  deputy  mar- 
shal ;  and  that  they,  as  such  officers,  entered  upon  said  land 
and  removed  said  fence  and  obstruction  according  to  law, 
and  under  and  by  virtue  of  an  order  of  the  board  of  coun- 
cilmen  of  said  town.  This  answer  denies  any  entry  upon  or 
injury  to  the  property  of  the  plaintiffs,  other  than  the  re- 
moval of  said  fence. 

The  plaintiffs  question  the  sufficiency  of  the  second  and 
third  paragi'aphs  of  the  answer,  on  the  ground  that  they  do 
not  allege  that  the  defendants  had  ever  travelled  over  said 
alleged  way,  or  that  they  .ever  intended  to,  or  that  the  fences 
destroyed  were  any  inconvenience  to  them.  They  urge  that 
the  defendants,  in  such  case,  were  not  justified  in  commit- 
ting the  trespass  complained  of,  and  that,  where  there  is  no 
inconvenience  to  an  individual  by  the  obstruction  of  a  high- 
way, he  can  not  right  the  supposed  ^vrongs  to  the  public  vi 
et  armis^  but  that  the  public  must  proceed  by  its  proper 
officers  to  remove  the  obstruction  or  punish  the  party  erect- 
ing it. 

In  this  position  we  think  the  appellants  are  right.  In 
Cooley  on  Torts,  pp.  46,  47,  the  rule  is  thus  stated: 
''One  instance  in  which  redress  by  the  act  of  the  party  is 
admitted,  is  where  a  nuisance  exists  to  his  prejudice ;  either 
a  private  nuisance  or  a  public  nuisance  from  which  he  suf- 
fers a  special  and  peculiar  injury.    The  redress  here  consists 


248  SUPREME  COUBT  OF  INDIANA, 

Lllllll  ■!     ■■      I  I   I  ' 

Bidinger  et  al.j  Trustees,  v.  Bishop  et  al. 

__i LI  I  * 

in  removing  that  which  constitutes  the  nuisance,  and  it  is 
allowed,  not  because  of  any  injury  it  may  have  done,  but  to 
prevent  the  injury  it  may  do.  It  is  therefore,  in  some 
fiense,  a  preventive  remedy,  not  a  compensatory  remedy :  for 
damages  suffered  the  party  is  left  to  the  ordinary  action. 
The  question  who  may  abate  a  nuisance  may  depend  on 
whether  the  nuisance  is  public  or  private.  If  it  is  a  private 
nuisance,  he  only  can  abate  it  who  is  injured  by  its  continu- 
ance :  if  it  is  a  public  nuisance,  he  only  may  abate  it  who 
suffers  a  special  grievance  not  felt  by  the  public  in  general. 
Therefore,  if  one  places  an  obstruction  in  a  public  street,  an 
individual  who  is  incommoded  by  it  may  remove  it ;  but 
unless  he  has  occasion  to  make  use  of  the  highway  he  must 
leave  the  public  injury  to  be  redressed  by  the  public  author- 
ities. It  is  the  existence  of  an  emergency  which  justifies 
the  interference  of  the  individual." 

There  are  cases  which  hold  that  any  person  may  abate  a 
public  nuisance,  but  the  weight  of  authority  decidedly  sup- 
ports the  rule  as  laid  down  by  Judge  Coolet.  We  need 
not  cite  the  authorities  in  support  of  the  text,  as  the  above 
rule  was  quoted  by  this  court,  and  approved  as  a  correct  ex- 
position of  the  law,  in  The  State  v.  Flannagan^  67  Ind.  140. 

It  follows  that  the  court  erred  in  overruling  the  demur- 
rers to  the  second  and  third  paragraphs  of  the  answer. 

The  board  of  trustees  of  incorporated  towns  are  empow- 
ered by  the  ninth  clause  of  section  22  of  the  act  for  the  in- 
corporation of  towns,  etc.,  1  R.  S.  1876,  p.  878,  "To  lay 
out,  open,  grade  and  otherwise  improve  the  streets,  alleys, 
sewers,  sidewalks  and  crossings,  and  keep  them  in  repair^ 
and  to  vacate  the  same."  This  authority  probably  may  be 
exercised  through  the  agency  of  the  marshal,  but  the  appro- 
priate officer  for  such  duty  would  seem  to  be  the  street  com- 
missioner, who  is  required  by  the  same  section  of  the  statute 
to  be  appointed  by  the  board  of  trustees. 
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By  the  general  law  for  the  incorporation  of  towns,  the 
governing  power  of  the  town  is  confided  to  a  board  of  trus- 
tees, and  there  can  be  no  such  body  as  a  board  of  council- 
men.  Unless,  therefore,  the  town  of  Mt.  Carmel  is  acting 
under  an  ancient  special  act  of  incorporation  providing  for 
a  board  of  councilmen,  the  fourth  paragraph  of  the  answer 
is  bad,  because  it  shows  that  the  order  under  which  the  de- 
fendants claimed  to  Qjcf>  was  issued  by  a  body  having  no 
legal  existence. 

But  the  plaintiffs  were  not  injured  by  the  ruling  on  the  de- 
murrer to  this  paragi'aph,  supposing  it  to  have  been  eiTone- 
ous,  as  the  special  finding  is  clearly  based  on  the  .second  and 
third  paragraphs  of  the  answer,  and  expressly  states  that 
there  was  no  evidence  that  the  town  of  Mt.  Carmel  was  in- 
corporated. We  may  add  that  there  was  no  evidence  that 
the  locus  in  quo  was  in  the  town  of  Mt.  Carmel,  nor  was  it 
80  foand  by  the  court. 

As  the  judgment  must  be  reversed  for  error  in  overruling 
the  demurrers  to  the  second  and  third  paragraphs  of  the  an- 
swer, we  need  not  decide  whether  the  motion  for  a  venire 
de  novo  was  or  was  not  correctly  overruled ;  but  the  motion 
for  a  new  trial  involves  some  questions  that  are  likely  to 
arise  upon  another  hearing,  and  it  is  due  to  the  parties  and 
to  the  court  below  that  we  give  our  opinion  upon  them.  A 
proper  understanding  of  these  questions  requires  a  state- 
ment, in  general  terms,  of  the  evidence  given  on  the  trial. 

The  uncontroverted  evidence  shows  that  the  plaintiffs  were 
the  owners  in  fee,  in  trust  for  the  Mt.  Carmel  Presbyterian 
Ohnrch,  of  the  real  estate  over  which  the  easement  of  a  high- 
way was  claimed,  and  that  they  and  their  predecessors  in 
office  had  been  such  owners  since  October  2d,  1827,  and  that 
the  defendants  were  citizens  and  residents  of  Springfield 
township,  and  that  they  removed  the  fences^  as  charged  in 
the  complaint. 
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The  evidence  further  shows  that  the  entire  church  premises 
consisted  of  a  tract  of  land  26  by  24  rods  in  extent,  omit- 
ting fractions  of  rods  ;  that,  soon  after  acquiring  title  to  the 
property,  the  congregation  of  said  church  erected  a  bailding 
for  public  worship  on  said  premises,  which  was  used  until 
the  year  1870,  when  it  was  torn  down  and  a  new  church 
edifice  was  built  in  its  stead,  which  was  finished  in  1871. 

The  south  front  of  the  church  lot.  is  on  a  turnpike ;  on  the 
west  side  is  a  lot  formerly  occupied  by  one  Hasson,  and 
afterwards  by  Fogel  and  Thompson,  and  at  the  time  of  the 
trial  by  Fogel  and  Laird,  who  had  divers  out-buildings  on  the 
east  side  of  their  lot,  and  a  dwelling  house  on  the  southeast 
comer.  Occupying  a  part  of  the  north  side  of  the  church 
grounds  was  a  cemetery.  The  east  end  of  First  street 
abutted  on  this  cemetery,  a  little  more  than  half  the  width 
of  the  street.  The  alleged  highway  is  claimed  to  have 
extended  north  from  the  turnpike,  along  side  of  the  lot  of 
Fogel  and  Laird,  to  the  east  end  of  First  street,  and  to 
connect  then  with  that  part  of  First  street  south  of  the 
cemetery.  It  was  not  proven  or  claimed  that  a  highway 
had  been  laid  out  by  public  authority,  but  that  by  long  use 
the  public  had  acquired  a  right  of  passage  to  the  width  of 
fifteen  feet  immediately  east  of  the  lot  of  Fogel  and  Laird. 
It  appeared  from  the  evidence  that  after  the  first  church 
building  was  erected  a  fence  was  placed  in  front  of  it,  run- 
ning from  the  cemetery  south  to  the  road  now  known  as 
the  turnpike,  and  that  between  said  fence  and  the  west  line 
of  the  church  grounds  there  was  left  an  open  space  varying^ 
according  to  the  recollection  of  witnesses,  from  twelve  to 
eighteen  feet  in  width.  There  was  evidence  tending  to  prove 
that  the  public  had,  to  some  extent,  used  this  space  as  a 
passage-way  from  the  turnpike  to  First  street,  and  also  evi- 
dence tending  to  prove  that  the  church  authorities  had  no 
intention  to  dedicate  the  space  for  a  public  highway,  but 
that  it  was  left  open  to  furnish  ready  access  to  the  church 
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by  persons  atteuding  it,  and  as  a  hitching  place  for  the 
horses  of  persons  who  came  to  church  in  vehicles  or  on 
horseback. 

There  was  also  evidence  tending  to  prove  that  in  1848^ 
aDd  again  in  1853,  this  passage  way  was  fenced  up  for  short 
periods,  but  that  the  obstructions  were  removed  for  the 
accommodation  of  the  occupiers  of  the  Fogel  and  Laird 
property,  and  in  consideration  of  a  small  sum  paid  to  the 
trustees  of  the  church. 

There  was  some  evidence  that  this  disputed  space  was 
not  obstructed  from  1853  to  1879,  but  the  decided  prepon- 
derance of  the  testimony  was  that  when  the  new  church 
building  was  commenced  in  1870,  the  north  end  of  the 
space  was  obstructed  by  a  fence,  and  that  another  fence  was 
built  across  it  some  distance  above  the  south  end,  and  that 
these  obstructions  continued  for  about  one  year.  After  the 
new  church  building  was  finished,  in  1871,  the  open  space 
in  front  was  enlarged  to  sixty-six  feet,  and  a  line  of  hitch* 
ing  posts  was  planted  for  a  considerable  distance  north  and 
south  in  that  part  of  it  claimed  to  be  the  fifteen  feet  high-- 
way,  some  of  which  remained  at  the  time  of  the  triaL 
Hitching  posts  were  also  placed  in  other  portions  of  the 
sixty-six  feet  open  space.  The  premises  remained  in  this 
condition  until  August,  1879,  when  the  plaintiffs  fenced 
across  this  space  at  both  ends,  placing  a  gate  in  the  south 
fence.  These  fences  remained  until  October,  1879,  when 
the  west  fifteen  feet  of  each  was  removed  bv  the  defendants » 

About  one  year  before  said  fences  were  built  the  plain- 
tiffs leased  to  James  Rowe  a  part  of  the  church  grounds 
immediately  south  of  the  cemetery  and  abutting  on  First 
street,  for  the  purpose  of  a  blacksmith  shop.  Some  evi- 
dence was  introduced  by  the  appellees,  that  access  by  the 
public  to  the  blacksmith  shop  was  made  inconvenient  bj 
reason  of  the  fences  in  question. 
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Tbe  causes  assigned  for  a  new  trial,  so  far  as  it  is  impor- 
tant to  notice  them,  were  the  following :  James  Rowe  was  a 
witness  for  the  defendants,  and  had  testified  to  the  incon- 
venience occasioned  to  customers  of  his  shop  in  consequence 
of  the  fences  placed  across  the  alleged  highway.  On  his 
•cross-examination  the  plaintiffs  asked  him  this  question: 
**Did  not  the  trustees  of  the  Mt.  Cannel  Prcsbj^terian 
Church,  before  and  at  the  time  they  leased  the  ground  to 
you  on  which  your  blacksmith  shop  is  situated,  inform  you 
of  their  intention  to  place  a  fence  on  the  south  side  of  your 
49hop  and  across  the  alleged  alley  or  highway,  so  as  to  close 
the  same?"  To  this  question  the  court  sustained  an  objec- 
tion, but  the  witness  was  subsequently  called  by  the  plain- 
tiffs and  answered  the  question  without  objection.  The 
plaintiffs,  therefore,  were  not  prejudiced  by  this  ruling. 

Casper  Fogel,  a  witness  on  behalf  of  the  plaintiffs,  testi- 
■fied  as  follows :  '*I  saw  that  alleged  way  closed  at  the  south 
ond.  I  mean  to  say  it  was  about  half  way  up  the  alleged 
alley.  That  time  T  saw  it  closed  there  was  in  March,  1853, 
by  a  board  fence  across.  I  do  not  know  how  long  this  fence 
remained  there.  I  knew  it  a  little  over  a  week.  [It  was 
•erected  for  the  purpose  of  closing  that  way  and  to  enable 
the  church  to  hold  her  property.]" 

On  motion  of  the  defendants  the  portion  of  said  evidence 
enclosed  in  brackets  was  stricken  out  by  the  court. 

The  plaintiffs  propounded  to  said  witness  the  following 
question :  ^^If  the  fence  you  speak  of  across  the  alleged 
way  was  ever  removed,  you  may  state,  if  you  know,  why 
aind  for  what  purpose  it  was  removed?"  And  the  plaintiffs, 
at  the  time  stated  to  the  court  that  they  expected  to  prove 
by  said  witness,  by  the  answer  to  said  question,  that  such 
fence  was  removed  under  an  agreement  made  on  behalf  of 
one  Charles  Hasson  with  the  trustees  of  &aid  church,  for 
the  sole  use  and  convenience  of  said  Hasson  in  the  use  of 
his  property  adjoining  the  alleged  way  on  the  west  side 


MAY  TERM,  1881.  25$ 

Bidinger  et  aL,  Trastees,  v.  Bishop  et  dl. 

thereof.    The  question  was  objected  to  by  the  defendants^ 
and  the  objection  was  sustained  by  the  court. 

And  said  witness  was  asked  this  further  question  by  the* 
plaintiff;  "State  whether  or  not,  if  you  know,  any  money 
was  at  any  time  paid  to  the  trustees  of  the  Presbyterian 
Church  of  Mount  Carmel,  in  consideration  for  the  use  as  a. 
private  way  of  the  alleged  highway  in  controversy  in  this 
suit?*'  The  question  being  objected  to  by  the  defendants, 
the  plaintiffs  stated  to  the  court  that  they  expected  to  prove 
by  said  witness,  in  answer  to  said  question,  that  John  Apple* 
gate  and  Richard  Gates  paid  to  the  trustees  of  said  churchy 
about  the  month  of  March;,  1853,  the  sum  of  one  dollar,  in 
consideration  that  said  trustees  would  permit  one  Charles 
Hasson,  whose  property  abutted  on  the  west  side  of  said 
alleged  way,  to  use  as  a  private  way  the  alleged  highway  in 
controversy,  so  long  as  said  Hasson  might  desire  to  use  it^ 
and  that  said  Hasson  did  have  the  use  of  the  alleged  high- 
way, as  a  private  way,  under  said  agreement,  and  used  it  aa 
such  from  the  year  1863  up  to  the  year  1860.  The  objec- 
tion was  sustained  by  the  couil. 

The  plaintiff  also  propounded  to  said  witness  the  following 
question  :  ** State  whether  or  not,  during  the  time  Fogel  and 
Thompson  owned  and  occupied  the  premises  immediately 
west  of  the  alleged  way,  said  firm  paid  to  the  plaintiffs  any 
money  for  the  use  of  the  alleged  way  in  controversy  in  thia 
suit,  as  a  private  way,  for  the  benefit  of  said  firm?"  The 
question  being  objected  to  by  the  defendants,  the  plaintiffs 
stated  to  the  court  that  they  offered  to  prove,  in  answer 
thereto,  that  the  firm  of  Fogel  &  Thompson,  of  which  the 
witness  was  a  member,  had  paid  five  dollars  to  the  trustees- 
of  said  church,  as  a  consideration  for  the  use  of  the  fourteen 
feet  of  ground  in  controversy,  from  April,  1860,  to  some 
time  in  1869,  as  a  private  way.  The  objection  was  sustained. 

John  A.  Applegate,  a  competent  witness,  while  being  ex- 
amined on  behalf  of  the  plaintiffs,  was  asked  by  them  the? 
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following  question :  "State,  if  you  know,  for  what  purpose 
the  alleged  way  was  fenced  up  in  1853?"  The  question  was 
objected  to,  and  the  plaintiffs  announced  to  the  court  that 
they  expected  to  and  could  prove  by  the  witness,  that  the 
trustees  of  said  church  had  openly  declared,  while  the  al- 
leged way  was  so  fenced  up,  in  1853,  that  it  was  fenced  up 
for  the  purpose  of  cutting  off  any  right  of  way  by  user  along 
the  way  in  dispute.  The  objection  to  this  question  was  also 
sustained. 

To  each  of  said  rulings  the  plaintiffs  excepted. 

This  court  has  so  frequently  passed  upon  questions  touch- 
ing the  dedication  of  highways,  that  the  following  general 
rules  may  be  regarded  as  established  in  this  State. 

1.  A  road  that  has  been  used  by  the  public  uninterrupt- 
edly for  twenty  years,  with  the  knowledge  and  consent  of  the 
owner  of  the  soil,  becomes  a  public  highway.  Hays  v.  The 
JState,  8  Ind.  425  ;  Hart  v.  The  Tinisteea,  etc.,  15  Ifid.  226. 

2.  The  use  of  land  for  a  highway  for  such  length  of  time 
that  public  accommodation  and  private  rights  might  be  ma- 
terially affected  by  an  interruption  of  the  enjoyment,  is  suf- 
cient  to  raise  a  presumption  that  the  owner  intended  a  dedi- 
cation to  the  public.  The  States.  Hill,  10  Ind.  219  ;  Holcraft 
V.  King,  25  Ind.  352  ;  Summers  v.  The  State,  51  Ind.  201. 

3.  The  fact  that  a  road  has  been  used  by  the  public  for 
a  considerable  length  of  time,  with  the  knowledge  of  the 
owner  of  the  land,  does  not  create  a  presumption  of  dedicar 
tion,  unless  such  use  be  also  with  the  consent  of  such  owner. 
SuMivan  v.  The  State,  52  Ind.  309. 

4.  A  dedication  of  property  to  public  uses  may  be  implied 
from  the  acts  of  the  owner.     Williams  v.  Wiley,  16  Ind.  362. 

5.  The  presumption  of  a  dedication  arising  merely  from 
circumstances  may  be  rebutted.  Mansur  v.  Haughty,  60 
Ind.  364 ;  Mauch  v.  The  State,  66  Ind.  177. 

6.  To  constitute  a  dedication,'  there  should  be  a  clear  in- 
tention to  devote  the  ground  claimed  to  have  been  dedicated, 
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to  the  use  of  the  public.  The  President ^  etc.^  v.  The  City 
of  Indianapolis^  12  Iiid.  620 ;  Mansur  v.  The  8tate^  60  Ind* 
357;  Mansur  v.  Haughey^  supra. 

The  intention  to  dedicate  or  not  to  dedicate,  on  the  part 
of  the  owner  of  the  land,  id  a  prime  element  in  determining 
whether  there  has,  in  fact,  been  a  dedication.  We  think, 
therefore,  that  the  pourt  below  erred  in  striking  out  the  evi- 
dsDce  of  the  witness  Fogel,  showing  the  intention  and  pur- 
pose for  which  the  alleged  way  was  fenced  up  in  the  year 
1853.  The  tendency  of  this  evidence  was  to  show  that  the 
trostees  of  the  church  did  not  intend  to  dedicate  a  way  to 
the  public,  but  to  advise  the  public,  by  the  erection  of  the 
fence,  that  its  right  to  appropriate  the  ground  for  a  highway 
was  denied. 

In  2  Greenleaf  on  Evidence,  sec.  664,  it  is  said:  **The 
evidence  of  dedication  of  a  way  may  be  rebutted  by  proof 
of  any  acts  on  the  part  of  the  owner  of  the  soil  showing 
that  he  only  intended  to  give  license  to  pass  over  his  land, 
and  not  to  dedicate  a  right  of  way  to  the  public.  Among 
acts  of  this  kind  may  be  reckoned  putting  up  a  bar,  though 
it  be  for  only  one  day  in  a  year,  or  excluding  persons  from 
passing  through  it  by  positive  prohibition." 

It  is  urged,  however,  that  evidence  of  acts  only  was  ad- 
missible, and  that  intention  being  an  operation  of  the  mind 
merely,  the  witness  could  not  properly  state  with  what  intent 
the  act  was  done.  The  contrary  doctrine  was  established  in 
Greer  v.  The  State,  53  Ind.  420,  where  it  was  held,  that, 
where  the  character  of  a  transaction  depends  upon  the  intent 
with  which  it  was  done,  the  party  may  testify  as  to  what  his 
intention  was.  If  the  defendants  had  offered  evidence,  that, 
when  the  obstruction  of  1853  was  erected,  the  trustees  of 
the  church  had  declared  their  intention  to  only  temporarily 
obstruct  the  way,  and  not  to  deny  the  right  of  user  by  the 
public,  we  think  it  will  not  be  questioned  that  such  evidence 
would  have  been  admissible ;  and,  if  admissible  for  the  pur- 
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pose  of  showing  an  acquiescence  in  a  public  claim  of  a  right 
of  way,  there  is  no  good  reason  why  evidence  was  not  ad- 
missible of  a  contraiy  intention.  The  intention  accompa- 
nied the  act.  In  this  respect  the  present  is  unlike  the  case 
of  The  City  of  Columbus  v.  Dahn^  36  Ind.  330,  where  the 
secret  intention  of  the  witness  contradicted  his  acts  mani- 
festing a  dedication.  The  question  propounded  to  the  wit- 
ness Applegate,  as  to  the  intention  declared  by  the  trustees 
when  they  fenced  up  the  alleged  way  in  1853,  was  proper, 
and  the  court  erred  in  sustaining  the  objection  to  it. 

The  authorities  name  two  grounds  on  which  the  owner  of 
the  soil  is  estopped  from  disputing  a  dedication  by  such  acts 
as  have  amounted  to  a  surrender  of  the  easement  of  a  high- 
way to  the  public,  namely,  inconvenience  to  the  public  by 
an  obstruction  of  the  right,  and  material  injury  to  private 
interests  that  have  accrued  by  reason  of  the  dedication.  Con- 
siderable evidence  was  given  relative  to  the  injury  and  in- 
convenience suffered  by  the  occupants  of  the  Fogel  and  Laird 
lot  by  the  obstruction  of  the  alleged  way.  To  meet  this 
evidence,  it  was  competent  for  the  plaintiffs  to  prove  that 
Hasson,  Fogel  and  Thompson,  and  Fogel  and  Laird,  who 
had  in  turn  owned  and  occupied  said  property  for  many 
years,  had  recognized  the  passage  claimed  by  the  defend- 
ants to  be  a  public  highway  as  a  mere  private  way,  held  at 
the  pleasure  of  the  trustees  of  the  church  or  by  contract 
with  them,  and  that  said  parties  had  paid  the  trustees  a 
money  consideration  for  the  use  of  the  same  as  a  private  way. 

The  court  should  have  permitted  the  questions  put  to  the 
witness  Fogel,  on  this  point,  to  be  answered. 

The  appellees  urge  that,  inasmuch  as  the  witness  Apple- 
gate  testified  to  the  payment  of  money,  in  1853,  as  a  con- 
sideration for  the  use  by  Hasson  of  the  ground  in  dispute, 
as  a  private  way,  the  appellants  were  not  injured  by  the  ex- 
clusion of  the  evidence  of  Fogel  to  the  same  effect.  There 
is  no  rule  of  evidence  that  confines  a  party  to  a  single  wit- 
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nes8  to  establish  a  given  fact ;  bat,  as  the  fact  was  found  by 
the  court  in  accordance  with  the  testimony  of  Applegate,  tho 
appellants  were  not  injured  by  the  exclusion  of  the  evidence 
of  Fogel  to  the  same  point. 

It  is  stated  in  the  special  finding,  that,  for  the  sum  of  one 
dollar,  the  trustees  of  the  church  in  question  rented  the  way 
in  controversy  as  long  as  the  lessee  wanted  to  use  it,  and 
that  he  did  use  it  for  eight  years ;  but  that  said  contract  was. 
void  by  the  statute  of  frauds.  This  evidently  refers  to  the 
renting  to  Hasson,  testified  to  by  the  witness  Applegate. 
The  court  was  mistaken  in  the  supposition  that  the  statute 
of  frauds  had  anything  to  do  with  this  contract.  The  action 
was  not  for  the  purpose  of  enforcing  it.  The  contract  had 
been  fully  executed,  and  the  purpose  of  the  evidence  was  to 
show  that  while  the  alleged  way  was  used  by  Hasson  he  did 
not  claim  it  as  a  right  adverse  to  the  plaintiffs,  but  as  a  pri- 
vate right  of  way  held  in  subordination  to  the  title  of  the 
plaintiffs. 

The  appellees  suggest  that  the  cause  had  been  fairly  tried, 
that  the  finding  is  fully  sustained  by  the  evidence,  and  that 
the  judgment  ought  not  to  be  reversed,  although  the  court 
may  have  en*ed  in  eitcluding  testimony.  We  are  not  satis- 
fied  that  the  case  has  been  correctly  decided ;  nor  can  we  say 
that  the  exclusion  of  proper  evidence  offered  by  the  plain- 
tiffs did  not  prejudice  them.  The  evidence  did  not  show 
any  right  or  authority  in  the  defendants  to  commit  the  tres- 
pass complained  of,  beyond  that  alleged  in  the  second  and 
third  paragraphs  of  the  answer.  Indeed,  the  special  finding 
in  their  favor  is  expressly  placed  upon  the  ground  that  they, 
as  citizenSj  had  a  right  to  remove  the  fences,  because  they 
were  an  obstruction  to  a  highway  that  had  been  dedicated  to 
the  public — a  conclusion  shown  to  be  erroneous  in  our  dis- 
cussion of  the  demurrers  to  the  answers. 

For  the  errors  stated  the  judgment  of  the  circuit  court 

ought  to  be  reversed. 
Vol.  76.— 17 
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Pbb  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is,  in  all  things 
hereby  reversed,  at  the  costs  of  the  appellees,  and  that  said 
cause  be  remanded  to  the  Franklin  Circuit  Court,  with  in- 
structions to  grant  the  appellants  a  new  trial,  to  sustain  the 
demurrers  of  the  plaintiffs  to  the  second  and  third  para- 
graphs of  the  answer  of  the  defendants,  and  for  further 
proceedings  in  accordance  with  said  opinion. 


No.  8468. 

Hogan  v.  The  State. 

LiQUOB  Law. — Sale  to  Minor. — Evidence, — Verdict, — ^Upon  the  trial  of  a 
defendant  indicted  for  seUing  intoxicating  liquor  to  a  minor,  the  only 
evidence  given  was  that  of  the  prosecuting  i^itness,  who  testified  that 
he  was,  at  the  time  of  the  trial,  over  twenty  and  under  twenty-one 
years  of  age ;  that  he  had  bought  and  drank  whisky  in  the  saloon  kept 
by  the  defendant;  that  he  never  bought  any  from  the  defendant,  or  in 
his  presence,  and,  on  cross-examination,  said  he  meant  to  tell  the  jury 
that  he  did  not  remember  that  the  defendant  had  ever  sold  him  a  drink 
of  whisky,  or  that  he  had  ever  bought  a  drink  of  whisky  in  defend- 
ant's house,  or  in  his  presence,  with  his  knowledge  or  consent; 

Seldj  that  the  evidence  was  insufficient  to  sustain  a  verdict  of  conviction. 

From  the  Wabash  Circuit  Couit. 

W.  O.  8ayre  and  J.  T.  Hutchins^  for  appellant. 
D.  P.  Baldwin^   Attorney   General,  W.    W.  Thornton^ 
and  M.  Good^  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — Michael  Hogan,  the  defendant  below  and 
appellant  here,  was  indicted,  tried,  found  guilty  by  a  jury 
and  convicted  for  selling  intoxicating  liquor  to  one  David 
Smith,  a  person  under  the  age  of  twenty-one  years. 


"^m 
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The  only  question  made  here  is  upon  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.     David  Smith,  the  per- 
son to  whom  it  was  charged  the  intoxicating  liquor  had  been 
sold,  testified  that  he  was,  at  the  time  of » the  trial,  over 
twenty,  but  under  twenty-one,  years  of  age  ;  that  the  appel- 
'ftnt  had  a  saloon  in  Lagro,  in  Wabash  county,  and  did  a 
general  grocery  and  provision  business  in  connection  with  it ; 
*bat  he,  witness,  had,  during  the  preceding  year,  bought 
^^i  drank  whisky  in  that  saloon  a  number  of  times,  but 
^^Id  not  tell  in  what  month  he  had  bought  the  whisky,  or 
of  whom  he  had  obtained  it ;  that  sometimes  he  had  paid 
for  the  whisky  he  drank  there,  and  at  other  times  others 
paid  for  it ;  that,  when  he  paid  for  whisky  there,  he  sup- 
posed he  paid  ten  cents  a  drink ;  that  he  did  not  remember 
that  the  appellant  ever  sold  him  a  drink  of  whisky,  nor  did 
he  remember  ever  buying  a  drink  at  that  saloon  when  the 
appellant  was  present ;  that  appellant,  during  the  time  re- 
ferred to,  had  two  clerks,  who  generally  had  charge  of  the 
saloon ;  that  the  appellant  gave  a  general  attention  to  his 
business ;  that  witness  was  in  business  near  by,  and  was  fre- 
quently in  the  saloon  ;  that  the  saloon  was  in  the  rear  of  the 
grocery  store ;  that  witness  had  seen  the  appellant  at  his 
place  of  business ;  that  appellant  had  once  told  witness  that 
his  (witness')  father  had  told  him,  the  appellant,  to  let  wit- 
ness  have  drinks,  but  that  witness  did  not  get  any  whisky, 
at  the  time,  from  the  appellant,  and  did  not  remember  hav- 
ing ever  got  any  from  him  afterward. 

On  his  cross-examination,  the  witness  said  that  he  meant 

to  tell  the  jury  that  he  did  not  remember  that  the  appellant 

had  ever  sold  him  a  drink  of  whisky  in  his  life,  or  that  he 

had  ever  bought  a  drink  of  whisky  in  appellant's  house,  or  in 

his  presence,  with  his  knowledge  or  consent,  and  this  was 

all  the  evidence  given  in  the  cause. 

Grranting  that  the  jury  may  have  been  justified  in  accept- 
^?  some  of  the  statements  of  this  witness,  with  more  or 
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less  incredulity,  as  they  mast  have  done,  we  are  neverthe- 
less of  the  opinion  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  We  are  unable  to  formulate  any  theoiy 
upon  which  the  jury  were  authorized  to  infer  from  the  evi- 
dence, without  reasonable  doubt,  that  the  appellant  either 
sold,  or  authorized  the  sale  of,  intoxicating  liquor  to  the 
witness.  In  this  condition  of  the  evidence,  we  think  the 
court  erred  in  rendering  judgment  on  the  verdict. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


•  »» 


No.  7744. 

Falconbury  v.  Kendall. 

Contract. — Composition  totth  Creditors.— Parol  Agreement.—Fleadin^. — 
Complaint. — Condition  Precedent. — ^A.  entered  Into  a  written  contract  to 
execute  his  notes  to  the  creditors  of  B.  to  a  certain  amount  of  their 
daims,  on  the  consideration,  among  others,  that  all  the  creditors 
should  sign  such  contract,  agreeing  to  release  B.  from  liahiUty  on 
said  indebtedness.  A.  executed  notes  to  aU  the  creditors  of  B.  except 
one  who  had  signed  the  agreement,  who  instituted  suit  thereon  to  com* 
pel  payment  by  A.  of  the  amount  of  his  claim  thereunder. 

Held,  that  until  all  the  creditors  had  signed  the  agreement  no  right  of 
action  accnied  against  A. 

Heldf  also,  that  an  allegation,  in  a  complaint  on  such  a  composition 
agreement,  that  the  creditors  had  performed  all  the  conditions  of  the 
contract  on  their  part,  is  not  equivalent  to  an  allegation  that  all  the 
creditors  had  signed  the  agreement. 

Held,  also,  that  the  signing  of  the  agreement  was  not  simply  a  condition 
precedent  to  a  right  of  recovery  thereon,  but  it  was  essential  to  ttae 
existence  of  the  contract. 

Held,  also,  that,  where  the  complaint  in  such  action  affirmatively  shows 
that  the  undertaking  of  A.  was  a  written  one,  it  was  properly  filed  as 
an  exhibit  therewith,  and  precludes  a  recovery  by  the  creditor  upon  a 
verbal  contract. 
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From  the  Decatur  Circuit  Court. 

J.  D.  MiUeTy  F.  E.  Gavin^  J,  L.  Bracken  and  J.  S. 
Scobeyj  for  appellant. 

C.   Ewing  and  J.  K.  Ewing^  for  appellee. 

EUiiOTT,  J. — ^The  complaint  of  the  appellee,  who  was  the 
plaintiff  below,  alleges  that  in  March,  1876,  one  Sylvester 
Kendall  was  a  debtor  in  failing  circumstances  and  was  in- 
debted to  the  appellee  in  the  sum  of  $500 ;  that,  on  the  2d 
day  of  the  month  aforesaid,  the  creditors  of  said  Sylvester 
Kendall  entered  into  a  written  agreement  with  the  appellant, 
wherein  they  agreed  to  accept  fifty  per  cent,  of  their  claims 
against  said  Kendall  in  full  discharge  thereof,  to  be  paid  by 
the  appellant  on  the  terms  expressed  in  said  written  agree- 
ment and  for  the  consideration  therein  expressed;  that, 
among  other  good  and  valuable  considerations,  the  appellant 
4igreed,  in  consideration  of  said  Sylvester  Kendall's  convey- 
ing to  him,  appellant,  certain  real  estate,  that  he  would  pay 
the  creditors  of  said  Sylvester  the  amounts  agreed  upon  in 
said  contract ;  that  the  said  Sylvester  did  convey  said  real 
estate  to  appellant ;  that  it  was  of  the  value  of  one  thou- 
sand dollars ;  that  the  conveyance  was  accepted  by  appel- 
lant, and  that  he  still  holds  said  property.  It  is  further 
jklleged  that  the  said  .contract  was  fully  performed  on  the 
part  of  said  creditors ;  that  appellant  executed  his  promis- 
sory notes  to  all  of  the  creditors  of  the  said  Sylvester, 
except  the  appellant.  Copies  of  the  note  evidencing  the 
indebtedness  of  the  said  Sylvester  Kendall  to  appellee  and 
of  the  written  agreement  referred  to  are  filed  with  appellee's 
<M)mplaint.  The  agreement,  omitting  signatures,  is  as  fol- 
lows: **In  consideration  that  Milford  G.  Falconbury  will 
agree  to  pay  us,  the  creditors  of  Sylvester  Kendall,  fifty 
cents  on  the  dollar  of  our  claims  against  said  Kendall,  within 
twelve  months  from  this  date,  with  ten  per  cent,  from  date, 
and  secure  the  same  by  a  mortgage  on  the  house  and  lot  of  said 
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Kendall,  ia  Greensburg,  made  by  said  Kendall  and  wife,  the 
notes  to  be  signed  by  said  Falconbury,  we  agree  to  release 
said  Kendall  from  all  further  liability  on  said  indebtedDess. 
Upon  all  the  creditors  of  said  Kendall  signing  this  paper,, 
said  Falconbury  is  to  execute  his  notes  to  said  creditors  as 
above  specified,  and  said  mortgage  is  to  be  executed  March 
2d,  1876."  Among  the  names  signed  to  this  agreement  is 
that  of  the  appellee. 

The  appellant  demurred  to  the  complaint.  His  demurrer 
was  oven'uled,  and  upon  that  ruling  he  alleges  error. 

Counsel  insist  that  the  complaint  is  defective  because  it 
does  not  aver  that  the  agreement  was  signed  by  all  of  the 
creditors  of  Sylvester  Kendall.  In  order  to  show  a  right 
of  action  upon  this  agreement,  it  is  necessary  to  allege  that 
all  of  Kendall's  creditors  signed  the  agreement,  for  the  lia- 
bility of  Falconbury  depended  upon  the  performance  of 
this  condition.  Until  all  of  the  creditors  had  signed,  no 
right  of  action  could  have  accrued  against  him  upon  the 
agreement.  The  condition  was  essential  to  the  validity  of 
the  contract.  There  could  be  no  contract  obligatory  upon 
Falconbury  until  the  signatures  of  all  the  creditors  had  been 
affixed. 

The  allegation  that  the  creditors  had  performed  all  of  the 
conditions  of  the  contract  on  their  part  is  not  equivalent  to 
an  allegation  that  all  creditors  had  signed  the  instrument. 
The  instrument  was  without  force  until  signed,  and  the 
allegation  that  all  creditors  had  signed  was  necessary  to 
show  that  it  ever  had  any  force  at  all.  The  signing  of  the 
agreement  was  not  simply  a  condition  precedent  to  the  right 
of  recovery  thereon,  but  it  was  essential  to  the  existence  of 
the  contract  itself.  Without  the  signatures  of  the  creditors 
there  was  no  contract  to  perform. 

Appellee  argues  that  the  action  is  not  founded  upon  the 
written  contract,  and  that  we  can  not  consider  it,  although 
filed  as  an  exhibit  to  the  complaint.     It  is  true  that  a  writ* 
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"^strument,  which  is  not  the  foundation  of  the  action,. 
g  ^^     "to  be  regarded  as  part  of  the  complaint,  although 
^s  an  exhibit.     If  the  assumption  of  appellee  is  cor- 
*  'tlien  the  complaint  is  neither  strengthened  nor  weak- 
^^^      \>y  the  exhibit  annexed  to  it.     We  think,  however, 
that   ^^'l)pellee  has  founded  his  cause  of  action  upon  it,  and 
*  ^^  ^t  is  properly  a  part  of  his  complaint.     The  only  right 
^Vj^^^on  which  the  appellee  can  possibly  have  against  ap* 
T^  ^^\S;  is  as  a  creditor  of  Sylvester  Kendall,  and  the  only 
^{^Vs  which  creditors  have  against  the  former  are  such  as 
the  written  agreement  creates.     The  contract  obligates  ap- 
pellant to  execute  his  promissory  notes  to  Kendall's  credit- 
ors, and  it  is  for  a  failure  to  execute  a  note  to  appellee  that 
he  prosecutes  this  action.     The  only  agreement  made  by 
Falconbury  to  pay  the  indebtedness  of  Sylvester  Kendall  is 
that  contained  in  the  written  instrument  filed  with  the  com- 
plaint.   There  is  no  verbal  agreement  to  that  effect.   Where 
parties  commit  their  contract  to  writing,  the  written  instru- 
ment is  to  be  taken  as  expressing  the  entire  agreement  and 
to  exclude  parol  stipulations  and  conditions.    . 

The  argument  of  appellee,  that  the  contract  upon  which 
the  complaint  is  based  is  a  verbal  one  between  Falconbury 
and  Svlvester  Kendall,  is  destitute  of  force.     It  is  without 
force  because  the  complaint  expressly  rests  the  right  of  ac- 
tion upon  the  written  instrument,  and  a  party  can  not  declare 
on  one  contract  and  recover  upon  another.     The  argument 
is  fallacious  for  the  further  reason  that  the  complaint  affirm- 
atively shows  that  the  undertaking  of  Falconbury  was  a 
written  one,  and  this  precludes  appellee  from  recovering 
npon  a  verbal  contract,  for  the  written  instrument  is  deemed 
\fl  embody  the  whole  agreement  of  the  contracting  parties. 
^1  v^e  were  to  accept  appellee's  theory,  that  his  complaint  is 
^oanded  upon  a  verbal  contract,  then  his  complaint  is  bad 
l>ecaase  it  does  not  set  forth  a  valid  contract.     Without  aid 
from  the  exhibit,  no  contract  at  all  is  shown,  either  verbal 
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or  written.  Considered  apart  from  the  written  instrument 
filed  as  an  exhibit,  the  complaint  shows  no  promise  for  the 
benefit  of  appellee.  If,  however,  it  were  gi'anted  that  a 
verbal  contract  is  shown,  no  breach  is  alleged  of  any  such 
contract,  nor  is  there  shown  any  right  in  the  appellee  to  re- 
cover. Without  the  written  contract,  it  does  not  appear 
that  appellant  ever  agreed  to  execute  promissory  notes  for 
the  benefit  of  Sylvester  Kendall's  creditors,  and  without 
such  an  agreement  this  action  is  utterly  f oundationless.  The 
demurrer  to  the  complaint  should  have  been  sustained. 

Counsel  for  appellee  ask  us  to  review  a  ruling  made  by 
the  trial  court,  refusing  to  tax  costs  accrued  upon  a  former 
trial  against  the  appellant.  There  is  no  assignment  of  cross 
errors,  and  the  question  is  not  presented.  If  appellee  de- 
sired a  review  of  this  ruling,  he  should  have  assigned  <ax)68 
errors. 

Judgment  reversed,  at  costs  of  the  appellee. 
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No.  8270. 

Hekderson  V.  Dickey. 

Practice.— Baz  of  Exceptions.— On  the  16th  of  February,  1879,  the  court 
granted  sixty  days  time  for  the  filing  of  a  biU  of  exceptions,  and  the 
bill  was  filed  April  18th,  1879.  This  was  too  late,  and  oonsequently  the 
bill  can  not  be  recognized  as  a  part  of  the  record. 

Saxe.— Special  Finding.— A  failure  of  a  jury  to  find  affirmatively  and 
specifically  on  a  matter  alleged  in  pleading  and  in  issue,  is  equivalent 
to  a  finding  against  such  allegation. 

Same.— Verdict.— A  failure  to  find  a  fact  alleged  to  have  been  in  evidence, 
but  not  embraced  within  the  issues  made  by  the  pleadings,  does  not 
render  the  verdict  defective. 

Same.— Mental  Incapacity.— The  phrases  **of  weak  mind  and  feeble  un- 
derstanding" and  '^feeble  intellect  and  unsound  judgment"  mean  sub- 
stantially the  same  thing.  There  is  not  sufficient  difference  between 
them  to  vitiate  a  judgment. 
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SaxSw— F«nir«  de  iVbvo.— To  authorize  a  venire  de  novo^  the  verdict  must 
be  80  defective  that  judgement  can  not  be  rendered  upon  it. 

Same.— Special  Finding. -^Burden  of  JVoo/.— Where  there  are  several  is- 
sues, and  the  verdict  does  not  find  at  all  upon  some  of  them,  but  the 
flading  on  the  others  is  definite,  the  verdict  is  to  be  taken  as  a  finding 
against  the  party  having  the  af9rmative  of  the  issue,  as  to  the  issue  or 
issues  concerning  which  it  L<<  silent;  but  if,  on  other  issues  found  in 
his  favor,  the  successful  party  is  entitled  to  judgment,  a  venire  de  novo 
should  not  be  granted.  It  is  enough  if  one  valid  defence  to  the  en- 
tire action  is  found  in  the  defendant's  favor. 

From  the  Tipton  Circuit  Coart. 

H,  D.  Tliompson  and  G.  M.  BaUard,  for  appellants, 
jjf.  S.  Robinson  and  J.  W.  Lovett^  for  appellee. 

Newgomb,  C. — ^Edgar  Henderson,  as  assignee  of  J.  M.  and 
6.  M.  Overshimer,  sued  the  appellee  upon  a  promissory  note 
for  $300.  During  the  progress  of  the  cause  the  note  was 
assigned  by  Henderson  to  James  M.  Overshimer,  and  an 
agreement  was  entered  of  record  that  the  proceedings  should 
be  continued  in  the  name  of  Henderson,  for  the  benefit  of 
his  assignee. 

The  defendant  answered:  1.  A  general  denial;  2.  That, 
at  the  time  of  the  execution  of  the  note,  the  defendant  was 
a  person  of  unsound  mind ;  3.  That  the  note  was  given  with- 
out any  consideration ;  and  a  4th  answer  as  follows : 

*'And,  for  a  fourth  and  further  answer  herein,  defendant 
admits  the  execution  of  said  note,  but  says  that  he,  the  de- 
fendant, was  a  person  of  weak  mind  and  judgment ;  that  the 
original  payees  of  said  note  were  the  owners  of  a  certain 
patent-right,  known  as  a  hog  trap ;  that  Joseph  Stephenson 
and  Thomas  Shannon,  then  and  there  being  the  agents  of  the 
payees  of  said  note,  and  having  full  authority  to  make  and 
execute  contracts  for  them,  knowing  that  defendant  was  of 
weak  mind  and  incapable  of  attending  to  business,  and  that  he 
would,  and  did,  rely  upon  their,  said  Stephenson  and  Shan- 
non's, statements  concerning  the  same,  falsely  and  fraudu- 
lently represented  to  defendant  that  said  patent-right  for 
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said  hog  trap  was  of  great  value,  and  that  they  had  sold 
traps  to  every  farmer  they  went  to ;  that  they  had  sold  fifty 
of  said  traps  in  Boone  township,  Madison  county,  Indiana, 
and  had,  in  addition  thereto,  sold  the  right  to  sell  said  traps 
in  said  township  for  $250 ;  that  several  of  his  neighbors,  to 
wit,  George  Ross,  Samuel  Dickey,  Micajah  Francis  and  oth- 
ers, had  contracted  for  and  bought  said  traps ;  that  all  to 
whom  they  had  sold  the  right  of  territory  were  making  and 
had  made  money  out  of  the  same ;  that  the  right  to  sell  said 
traps  in  the  county  of  Miami  and  State  of  Indiana  was  worth 
$300,  and  that  defendant  could  sell  said  traps  in  said  county 
to  any  farmer  of  good  financial  standing ;  that  the  traps 
could  be  manufactured  for  two  dollars  and  fifty  cents  apiece, 
and  would  sell  readily  for  ten  dollars  apiece,  all  of  which 
statements  were  false,  as  the  said  Stephenson  and  Shannon 
then  and  there  knew ;  but  the  defendant  being  of  weak  mind 
and  unsound  in  judgment,  and  not  knowing  said  statements 
to  be  false,  but  believing  them  to  be  true,  and  depending  on 
the  same  as  true,  was  induced  to  and  did  purchase  the  right 
to  sell  said  hog  trap  in  said  county  of  Miami  and  State  of 
Indiana,  and  executed  the  note  sued  on  for  said  sum ;  that 
the  sole  and  only  consideration  for  said  note  was  the  right 
to  sell  said  trap  in  said  county  of  Miami,  and  the  further 
promise  on  the  part  of  the  payees  to  furnish  him  a  sample 
trap  free  of  charge,  and  said  note  was  procured  by  reason 
of  said  false  and  fraudulent  statements  aforesaid;  and 
defendant  avers  that  the  right  to  sell  said  trap  in  said  county 
of  Miami  was  not  worth  anything ;  that  it  cost  five  dollars 
apiece  to  make  said  traps ;  that  said  payees  had  not  sold 
traps  and  territory  to  the  parties  as  aforesaid,  all  of  which 
said  Stephenson  and  Shannon  well  knew,  but  of  which  the 
defendant  was  ignorant  at  the  time  said  note  was  executed ; 
and  defendant  further  says  that  said  parties  failed  and  re- 
fused  to  deliver  to  him  one  of  said  traps  free  of  charge,  ao- 
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cording  to  their  said  contract,  though  thereunto  requested. 
Wherefore,"  etc. 

A  general  denial  was  filed  to  the  affirmative  answers.  The 
canse  was  then  submitted  to  a  jury,  which  returned  a  special 
verdict,  as  follows : 

"1st.  We  find  that  on  the  3d  day  of  July,  A.  D.  1874,. 
the  defendant  executed  to  J.  M.  and  6.  M.  Overshimer  the 
note  sued  on,  which  calls  for  the  sum  of  three  hundred  dol* 
lars,  bears  interest  at  ten  per  cent,  from  date,  and  provider 
for  the  payment  of  reasonable  attorney's  fees  in  case  of 
suit."  This  clause  then  sets  forth  the  assignment  of  the 
note  to  Henderson,  and  by  Henderson  to  James  M.  Over* 
ehimer,  in  which  a  minute  description  of  the  note  is  given,, 
and  concludes  with  a  statement  that  the  note  is  unpaid. 

*'2d.  We  find  that  a  reasonable  attorney's  fee  for  the 
collection  of  said  note  is  the  sum  of  $43. 

"3d.  We  find  that  the  consideration  of  said  note  was  the 
sale  and  transfer  by  J.  M.  and  G.  M.  Overshimer  to  the 
defendant  of  the  right  to  sell  and  vend,  in  the  county  of 
Miami  and  State  of  Indiana,  a  certain  patented  invention 
known  as  *hog  trap,'  and  one  of  said  traps,  complete,  to  be 
used  as  a  sample  by  the  defendant. 

"4th.  We  find,  that,  to  induce  the  defendant  to  execute 
said  note  and  to  purchase  said  ten*itory  for  the  sale  of  said 
trap,  the  agent  of  the  said  J.  M.  and  G.  M.  Overshimer,. 
who  procured  the  execution  of  said  note,  falsely  represented 
to  the  defendant  that  Micajah  Francis,  Jonathan  Parsona 
and  George  Ross,  all  of  whoni  were  well  known  to  the  de- 
fendant, had  purchased  traps,  which  representations  were 
not  tru^. 

"5th.  We  further  find,  that,  to  induce  the  defendant  to 
execute  said  note  and  purchase  said  territory,  the  agent  of 
the  said  J.  M.  and  G.  M.  Overshimer  represented  to  the  de-- 
fondant  that  they  had  sold  traps  in  Boone  township,  Madi* 
son  County,  Indiana,  for  two  hundred  and  fifty  dollars,  and 
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had  sold  to  other  parties  other  territory,  and  that  all  the 
parties  to  whom  they  had  sold  territoiy  were  making  money 
out  of  it ;  which  representations  were  false,  and  made  at 
the  time  for  the  purpose  of  inducing  the  defendant  to  exe- 
cute said  note. 

<*6th.  We  find,  that,  to  induce  the  defendant  to  execute 
eaid  note  and  purchase  the  right  to  vend  and  sell  said  traps 
in  Miami  county,  Indiana,  the  agent  of  J .  M.  and  G.  M.  Over- 
shimer  represented  to  the  defendant  that  the  right  to  vend 
and  sell  said  traps  in  said  Miami  county  was  worth  three 
hundred  dollars,  and  that  the  defendant  could  sell  said  traps 
to  almost  any  farmer  of  good  financial  standing  in  said 
county,  and  could  sell  one  thousand  of  said  traps  in  said 
county,  which  representations  were  false,  and  were  made  to 
induce  said  defendant  to  execute  said  note. 

•*7th.  We  find  that  the  defendant  relied  upon  the  repre- 
isentations  aforesaid,  which  representations  the  said  agents 
knew  to  be  false  at  the  time  of  making  them. 

^<8th.  We  find  that  the  right  to  vend  and  sell  said  traps 
in  Miami  county,  Indiana,  was  worth  nothing  and  was  of  no 
value. 

^<9th.  We  find,  that,  at  the  time  said  false  representations 
were  made  to  the  defendant,  he  was  a  man  of  feeble  intel- 
lect and  weak  understanding,  and  not  capable  of  understand- 
ing and  acting  with  discretion  in  making  the  contract  for 
the  purchase  of  the  right  to  vend  and  sell  said  invention. 

"10th.  We  find  that  the  defendant  was  sent  and  confined 
in  the  Indiana  Hospital  for  the  Insane  in  the  year  1860,  for 
treatment  as  an  insane  person,  and  remained  in  said  asylum 
for  about  one  year. 

"11th.  We  find  that  the  agent  for  said  J.  M.  and  G.  M. 
Overshimer,  at  the  time  of  taking  the  note  of  the  defend- 
ant, knew  that  the  defendant  was  a  person  of  feeble  intel- 
lect and  weak  understanding. 
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<'12th.  We  find  that  the  defendant  made  efforts  to  Bell 
said  traps  in  Miami  county,  Indiana,  and  could  not  sell  any 
of  them  ;  that  said  efforts  were  made  by  said  defendant  and 
an  employee  going  to  and  visiting  at  least  fifty  farmers  of 
said  county  and  offerin^^  to  sell  them. 

'43th.  We  find  that  the  defendant  had  no  knowledge  of 
the  value  of  said  trap  in  Miami  county,  Indiana,  when  he 
executed  the  note  sued  on, 

"14th.  We  find  that  said  J.  M.  and  G.  M.  Overshimer 
failed  to  furnish  said  sample  trap  free  of  cost  to  the  defend- 
ant, but  that  he  was  required  to  give  a  note  therefor  for  the 
sum  of  ten  dollars. 

''If,  from  the  facts  aforesaid,  the  law  is  with  the  plaintiff, 
then  we  find  for  the  plaintiff  for  the  amount  of  the  note  sued 
on,  and  interest  thereon  at  ten  per  cent,  per  annum,  $438.83, 
and  $48.83  attorney's  fees,  amounting  in  all  to  the  sum  of 
)482.16.  If,  from  these  facts,  the  law  is  with  the  defend* 
ant,  then  we  find  for  the  defendant. 

"Samuel  S.  Crail,  Foreman." 

The  plaintiff  moved  for  a  venire  de  novOy  which  motion 
was  overruled  and  he  excepted.  He  then  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  not  sustained  by 
sofficient  evidence.  This  motion  was  also  overruled,  and 
the  plaintiff  excepted.  The  court  held,  that,  on  the  facts 
found  by  the  special  verdict,  the  law  was  with  the  defend- 
ant, and  rendered  judgment  accordingly.  Sixty  days  time 
was  given  the  plaintiff  to  file  his  bill  of  exceptions.  The 
appellee  makes  the  point  that  the  bill  of  exceptions  was  not 
filed  within  sixty  days,  and  that  it  is  therefore  improperly 
in  the  record.  It  appears  from  the  transcript,  that  the  order 
giving  said  period  of  time  for  filing  the  bill  of  exceptions 
was  entered  February  15th,  1879, and  that  the  bill  was  filed 
in  the  clerk's  office  April  18th,  1879.  This  was  too  late ; 
consequently  the  bill  of  exceptions  can  not  be  recognized  as 
a  part  of  the  record.     Scanlan  v.  Ayresy  73  Ind.  211 ;  The 
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JSinger  Manufacturing  Co.  v.  Struckman^  72  Ind.  601.  This 
leaves  for  consideration  the  motion  for  a  venire  de  novo  only. 
The  grounds  of  the  motion  were  as  follows : 

**  1 .  The  special  verdict  finds  less  than  the  matter  in  issue, 
in  this  particular,  viz. :  The  second  paragraph  of  the  answer 
pleads,  that  the  defendant,  at  the  time  of  the  execution  of 
the  note,  was  a  person  of  unsound  mind,  and  the  jury  in 
said  special  verdict  do  not  make  any  finding  on  that  ques- 
tion and  issue,  and  further  fail  to  find  at  all  upon  the  weak 
jnind  of  the  defendant,  which  he  puts  in  issue  in  the  fourth 
paragraph  of  his  answer ;  and  the  further  reason  that  the 
plaintiff  made  his  reply  offer  in  evidence  the  issue  and  fact 
that  the  plaintiff,  after  the  execution  of  the  note  in  suit  by 
the  defendant,  offered  to  rescind  said  contract,  and  return 
«aid  note  to  defendant,  upon  condition  that  defendant  would 
return  the  deed  or  assignment  of  the  plaintiff  to  the  territory 
of  said  Miami  county,  and  that  the  defendant  refused  to  do 
«o,  and  the  jury  do  not  find  at  all  upon  this  fact  and  issue. 

"2.  Because  the  special  verdict  of  the  jury  is  ambiguous, 
in  this,  to  wit :  The  defendant,  in  the  fourth  paragraph  of  his 
answer,  pleads  that,  at  the  time  of  the  execution  of  the 
note  in  suit,  the  defendant  was  a  person  of  weak  mind,  and 
incapable  of  attending  to  business,  and  all  the  jury  find  upon 
this  issue  is,  that  the  defendant,  at  the  time  of  the  execution 
of  said  note,  was  a  person  of  feeble  intellect  and  weak  under- 
standing, and  not  capable  of  making  the  contract  for  the 
territory  of  said  hog  trap,  in  Miami  county,  and  make  no 
further  finding  upon  this  issue. 

**3.  The  finding  of  the  special  verdict  of  the  jury  is  un- 
certain, in  this,  to  wit:  The  defendant  pleads  in  the  fourth 
paragraph  of  his  answer,  that,  on  the  3d  day  of  July,  1874, 
said  agent  of  Overshimer  knew  he  was  a  person  of  weak 
mind  and  unsound  in  judgment,  and  the  jury  find  upon  this 
issue  that  the  defendant  at  that  time  was  a  person  of  feeble 
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intellect  and  weak  understanding,  and  make  no  other  or  dif- 
ferent finding  upon  this  issue." 

As  to  the  objection  to  the  sufficiency  of  the  verdict,  num- 
bered 1,  as  above,  we  remark  that,  if  the  verdict  failed  to 
£nd  that  the  defendant  was  of  unsound  mind  when  he  exe- 
cuted the  note,  the  effect  of  the  verdict  was  equivalent  to  a 
finding  against  the  defendant  on  that  issue.  Graham  Y.The 
State,  66  Ind.  386 ;  Martin  v.  Cauhle,  72  lud.  67 ;  Vannoy 
V.  Duprez,  72  Ind.  26 ;  Stropes  v.  Tlie  Boards  etc.,  72  Ind. 
42 ;  Ex  Parte  Walls,  73  Ind.  95  ;  Parkers.  Hubble,  75  Ind. 
580 ;  and  Jones  v.  Baird,  ante,  p.  164.  There  was,  there- 
fore, no  ambiguity  in  the  verdict  in  this  particular. 

2.  That  the  verdict  failed  to  find  a  fact  alleged  to  have 
been  in  evidence,  but  not  embraced  within  the  issues  made 
by  the  pleadings,  did  not  render  the  verdict  defective ;  and, 
the  evidence  not  being  in  the  record,  we  can  not  say  that 
this  objection  existed. 

The  objections  under  the  second  and  third  heads  we  think 
untenable.  The  difference  between  the  phrases  «*of  weak 
mind  and  feeble  understanding"  and  "feeble  intellect  and 
unsound  judgment,"  is  too  intangible  to  vitiate  a  verdict. 
They  mean  substantially  the  same  thing. 

Furthermore,  -to  authorize  a  venire  de  novo,  the  verdict 
must  be  so  defective  that  judgment  can  not  be  rendered 
upon  it,  as  for  a  failure  to  assess  damages,  or  by  finding 
less  than  the  matter  put  in  issue.     Buskirk's  Practice,  207. 

Where  there  are  several  issues,  and  the  verdict  does  not 
find  at  all  upon  some  of  them,  but  the  finding  on  the  others 
is  definite,  the  verdict,  according  to  the  authorities  above 
cited,  is  to  be  taken  as  a  finding  against  the  party  having 
the  affirmative  of  the  issue,  as  to  the  issue  or  issues  concern- 
ing which  it  is  silent ;  but  if,  on  other  issues  found  in  his 
favor,  the  successful  party  is  entitled  to  judgment,  a  venire 
de  novo  should  not  be  granted. 
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In  the  case  in  hand,  the  jury  found  facts  sufficient,  that 
were  well  pleaded,  to  sustain  the  third  and  fourth  paragraphs 
of  the  answer,  and,  if  the  verdict  should  be  construed  as 
finding  against  the  defendant  on  the  second  paragraph,  he 
was  still  entitled  to  judgment  in  his  favor  on  the  finding  as 
to  the  third  and  fourth  paragraphs.  It  is  enough  if  one 
valid  defence  to  the  entire  action  is  found  in  the  defendant's 
favor.     The  judgment  ought  to  be  affirmed. 

Pee  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  appellant. 
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1 166  443  Vendor  and  Purchaser.— Ifort^a^e.—JVbwrfton.—PteacKii^.— A  oom- 

76    272  plaint  by  H.,  showing  a  note  and  duly  recorded  mortgage,  made  by  J. 

il^7    273  to  D.,  endorsed  by  D.  to  F.,  and  by  F.  to  H.,  a  conveyance  of  the  prem- 

76       272|  ises  by  J.  to  E.,  who  agreed  with  J.  to  assume  and  pay  the  mortgage 

debt,  the  debt  due,  and  the  appellant  holding  a  junior  lien, 

Held,  that  H/s  acceptance  of  E/s  promise  did  not  constitute  a  noyation^ 
and  therefore  did  not  discharge  the  mortgage  debt,  nor  J.'s  personal  liar 
bility.  To  constitute  a  novation,  there  must  be  the  consent  of  all  con- 
cerned to  the  creation  of  a  new  obligation  in  extinguishment  of  the 
original  one. 

Parties. — Practice, — Dismissal, — ^A  mortgagor  who  has  conveyed  hi» 
equity  of  redemption  is  not  a  necessary  party  to  a  suit  to  foredose, 
and  may,  therefore,  be  dismissed  from  the  case  at  any  stage. 

New  Trial. — Showing, — Time. — An  application  for  a  new  trial,  because 
of  the  refusal  of  the  court  to  give  the  party  time  to  prepare  a  showing 
in  reference  to  any  matter,  should  be  supported  by  proof  that  a  good 
showing,  by  affidavit  or  otherwise,  could  have  been  made. 

Instructions.— J&x«racto/rom  Books  and  Opinions.— Section  200, 1  Greeol. 
Ev.,  does  not  constitute  a  proper  instruction.  An  instruction  upon  one 
of  several  issues  or  hypotheses  in  a  case  should  not  conclude  by  direct- 
ing a  verdict  according  to  the  finding  upon  that  issue ;  but  the  error  will 
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be  deemed  harmless  if,  in  other  instructions,  all  the  issues  are  properly^ 
explained  and  submitted  to  the  jury.  As  a  rule,  the  mere  failure  of 
the  court  to  instruct  upon  a  point  or  hypothesis  is  not  available  error. 
It  is  not  error  to  omit  or  refuse  to  instruct  in  reference  to  an  hypothesift 
which  is  not  supported  by  any  evidence. 

Payment. — AssignmeiU.— Fraud,— Good  Faith, — ^If  F.  was  insisting  oa 
payment  of  the  mortgage  debt,  and  E.,  in  order  to  pay  him,  obtained 
the  money  of  H.,  upon  the  understanding  that  E.  should  pay  F.  and 
procure  him  to  assign  the  note  and  mortgage  to  H.  as  a  security  for  the 
som  so  advanced  by  H.,  and  the  payment  and  assignments  were  made 
accordingly,  in  good  faith,  the  note  and  mortgage  were  not  thereby 
extinguished  as  against  a  junior  mortgagor.  The  manifest  intention 
to  keep  the  securities  alive  must  prevail  over  the  words  and  formalities 
used  in  the  transaction. 

Evidence. —  Witness, — Declarations.— The  declarations  of  a  witness,  not 
a  party,  though  admissible  to  discredit  his  testimony,  can  not  be  re- 
garded as  otherwise  affecting  any  issue  in  the  case. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  O.  Shirts  and  W.  li.  Fertigy  for  appellant. 
F.  M.  Householder,  D.  Moss  and  R.  R.  Stephenson,  for 
appellee. 

Woods,  J. — ^The  appellee  obtained  against  the  appellant 
and  others  a  decree  of  foreclosure  of  a  mortgage  upon  real 
estate.  The  erroi*s  assigned  are,  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trial,  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  appellant. 

The  complaint  shows  the  execution  of  the  note  and  mort- 
gage by  Joel  C.  Jackson,  payable  to  the  order  of  N.  F. 
Dunn ;  endorsements  by  Dunn  to  Daniel  Fisher,  and  by 
Fisher  to  the  appellee ;  the  conveyance  of  the  mortgaged 
land  by  Jackson  smd  wife  to  Ransom  Edwards,  who,  in  part 
payment  for  the  land,  assumed,  and  agreed  with  Jackson,to 
pay  the  mortgage  debt;  that  the  mortgage  was  duly  re- 
corded, and  that  the  appellant  had  an  interest  in  the  land 
as  assignee  and  holder  of  a  junior  mortgage.  Copies  of  the- 
note  and  mortgage  sued  on,  and  of  the  alleged  assignments 
thereof,  are  made  part  of  the  complaint. 
Vol.  76.— 18 
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The  objections  made  to  the  complaint  are : 

^^ First.  It  does  not  show  any  novation  of  parties;  there 
is  no  averment  that  the  holder  of  the  note  was  any  party  to 
such  allesced  contract  of  novation. 

*^ Second.  If  there  was  a  novation,  then  Jackson  and  wife 
were  released  from  all  liability,  and,  as  a  consequence,  the 
lien  of  the  mortgage  was  discharged.  No  one  save  Edwards, 
who,  it  is  alleged,  assumed  the  p<ayment  of  the  note,  was 
liable.  He  was  not  liable  on  the  note  and  mortgage,  but  on 
his  promise  to  pay  the  debt.  But  this  promise  would  not 
constitute  a  lien  on  the  land  as  against  the  appellant." 

The  first  of  these  objections  is  a  good  answer  to  the  sec- 
ond, but  is  itself  no  objection  to  the  complaint.  The  al- 
leged assumption,  it  is  true,  is  not  a  novation,  and  the  holder 
of  the  note  was  not  a  party  to  the  contract ;  but  the  cases 
are  numerous  wherein  the  payee  or  assignee  and  holder  of 
a  mortgage  debt  has  been  allowed  to  avail  himself  of  such 
contracts  of  assumption,  and  at  the  same  time  to  enforce  the 
original  contract  and  mortgage.  See  the  following  cases  : 
McDiU  V.  Gunn,  43Ind.  315  ;  Pricey.  Pollock,  47  Iiid.  362 ; 
Josselyn  v.  EdwardSy  57  Ind.  212  ;  Campbell  v.  Pattei'son^ 
58  Ind.  66;  Hoffman  v.  Bisk,  58  Ind.  113;  Merrick  y. 
Leslie,  62  Ind.  459  ;  Scarry  \.  EldHdge,  63  Ind.  44  ;  Smih 
v.  Ostermeyer,  68  Ind.  432  ;  Risk  v.  Hoffman,  69  Ind.  137; 
Logan  v.  Smith,  70  Ind.  597. 

The  acceptance  of  the  contract  of  assumption  does  not  of 
itself  constitute  a  novation,  nor  discharge  the  original  debtor 
from  personal  liability.  In  order  to  have  that  effect,  there 
must  have  been  not  only  an  agreement  of*  all  the  parties  to 
the  new  contract,  but  an  extinguishment  of  the  old  contract. 
McDillY.  Gunn,  supra;  Clark  v.  Billings,  59  Ind.  508; 
The  Bristol  Milling,  etc.,  Co.  v.  Probasco,  64  Ind.  406; 
Jeffries  v.  Lamb,  73  Ind.  202. 

The  extinguishment  of  the  original  obligation  is  not  to  be 


n^^m 


MAY  TERM,  1881.  275 

Davis  V,  Hardy. 

iDferred  from  the  execution  and  acceptance  of  the  new  obli- 
gation alone.     Cases,  sujnn. 

Just  before  the  jury  was  swoni  to  try  the  cause,  the  court 
permitted  the  appellee  to  dismiss  the  action  as  to  Jackson, 
the  mortgagor,  and  his  wife,  overruled  the  appellant's  mo- 
tion for  leave  to  file  an  additional  plea,  and  refused  to  allow 
time  to  the  appellant  to  prepare  a  showing  in  support  of  her 
motion  for  leave  to  file  such  plea.  A  new  trial  is  claimed  on 
account  of  these  rulings,  but  it  is  not  shown  that  any  error 
was  committed  in  these  respects. 

The  mortgagor  who  has  sold  and  conveyed  away  his  equity 
of  redemption  is  not  a  necessary  party  to  the  foreclosure  of 
the  mortgage.  Burkham  v.  Beaver^  17  Ind.  367 ;  Stevens 
V.  Campbell,  21  Ind.  471. 

Whether  Edwards,  who  was  charged  with  having  made  an 
agreement  with  Jackson  to  assume  and  pay  Jackson's  debt, 
was  entitled  to  insist  on  Jackson  being  made,  or  remaining, 
a  party  to  the  suit,  we  need  not  consider.  The  appellant 
plainly  has  no  interest  in  that  question,  and  is  entitled  to  be 
heard  upon  such  matters  only  as  might  have  affected  her  in- 
terest. Tinkler  v.  8waynie,  71  Ind.  562.  The  dismissal  of 
the  Jacksons  from  the  case  in  no  manner  affected  the  issues 
in  which  the  appellant  was  interested,  and  there  was  no  offer 
made  to  file  a  plea  which  would  have  admitted  proofs  not 
admissible  under  the  pleadings  as  they  were,  and  no  show- 
ing is  made  that  such  plea  could  have  been  prepared,  if  time 
had  been  given  therefor.  It  can  not  be  said  that  the  court 
erred  in  refusing  time  to  make  a  showing,  unless  the  com- 
plaining party  shall  support  his  motion  for  a  new  trial  with 
proof,  by  affidavit  or  otherwise,  that,  if  allowed  time,  he 
could  have  made  a  good  showing  in  support  of  his  motion. 
Any  other  rule  of  practice  would  put  the  trial  courts  at  the 
mercy  of  parties  willing  to  use  unscrupulous  means  for  the 
purpose  of  obtaining  delays.  It  would  only  be  necessary  to 
move  for  leave  to  do  something,  and  ask  time  to  make  a 
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showing  in  support  of  the  motion,  and,  if  the  court  refused 
time  to  make  the  showing,  appeal  the  case  and  obtain  a  re- 
versal, without  proof  that  a  showing  could  have  been  made. 

The  appellant  objected  to  the  admission  of  the  note  and 
mortgage  in  evidence,  because  not  the  foundation  of  the  ac- 
tion, and  not  signed  by  any  party  to  the  suit,  and  because 
if,  under  the  issues,  the  appellant  had  any  case,  it  waa 
against  Edwards  upon  his  personal  promise  to  pay  the  debt. 
These  objections  are  answered  by  what  has  been  already 
said  concerning  the  complaint. 

The  giving  of  instructions  is  also  made  a  cause  in  suppoit 
of  the  motion  for  a  new  trial.     The  appellant's  answer  to 
the  complaint  consisted  of  a  general  denial,  pleas  of  pay- 
ment, no  consideration  for  the  assignment  of  the  note  and 
mortgage  to  the  plaintiff  (not  demurred  to),  and  a  fourth 
plea  to  the  effect  that,  after  assuming  the  mortgage  debt, 
Edwards  paid  it  off  with  his  own  money,  and,  for  the  pur- 
pose of  defrauding  his  creditors,  procured  the  assignment  of 
the  note  and  mortgage  by  the  holder,  Fisher,  to  the  appel- 
lee, under  an  agreement  that  the  appellee  should  hold  them 
for  Edwards'  benefit.     The  plaintiff  replied  by  a  denial. 
The  evidence,  which  is  in  the  record,  shows  that  the  entire 
contest  was  over  the  issue  made  upon  the  last  answer,  and 
the  instructions  given  relate,  in  the  main,  to  that  issue.   The 
second,  which  is  objected  to,  was  to  the  effect  that  if  Ed- 
wards, as  a  part  of  the  consideration  of  his  purchase,  as- 
sumed the  payment  of  the  note  sued  on,  this  would  operate  as 
a  release  of  the  personal  liability  of  Jackson,  the  mortgagor, 
but  not  as  a  discharge  of  the  mortgage,  and  the  finding 
should  be  for  the  plaintiff. 

Counsel  say,  that,  "Under  this  instruction,  the  jury  were 
bound  to  find  for  the  plaintiff,  when  they  found  that  Edwai-ds 
had  assumed  the  payment  of  the  debt,  regardless  of  every 
other  question."  Standing  alone,  the  instruction  is  subject 
to  this  criticism,  and  it  is  a  mistake  into  which  many  of  the 
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couitB  seem  prone  to  fall.  They  prepare  an  insimctioa 
upon  a  particular  question  or  issue,  and  wind  up  by  saying 
that,  if  the  jury  shall  find  as  supposed,  their  verdict  should 
be  for  the  one  or  the  other  party,  as  the  case  may  be,  when 
all  that  ought  to  be  said,  if  anything  more  than  to  state  the 
legal  conclusion  upon  the  hypothesis,  is,  that  upon  that 
point  or  issue  the  finding  should  be  for  such  party.  In  this 
-case,  however,  the  appellant's  theory  of  the  case  was  plainly 
«tated  to  the  jury,  and  it  is  clear  that  the  jury  was  not  mis- 
led by  the  instruction. 

By  the  fourth  instruction  the  jury  was  told,  that,  ^^If  the 
plaintiff  acted  in  good  faith,  and  invested  his  money  in  the 
mortgage  sued  on  merely  as  a  safe  investment,  then  you 
should  find  for  him."  Counsel  say  that  this  ^^assumes  that 
fiacdy  did  invest  his  money  in  the  note  in  good  faith,  but 
left  it  to  the  jury  to  determine  whether  it  was  done  *merely 
as  a  safe  investment.'  "  We  are  not  able  to  perceive  that 
anything  was  assumed.  The  instruction  was  more  favora- 
ble to  the  appellant  than  it  need  have  been.  Thero  is  an 
implication  that  the  appellee  might  not  have  been  entitled 
to  recover  unless  he  purchased  the  note  ^'merely  as  a  safe 
investment,"  which  is  by  no  means  necessarily  so.  He 
might  have  desired  to  accommodate  Edwards,  or  have  been 
influenced  by  other  conceivable  motives,  without  in  any  de- 
gree impairing  his  right  to  recover,  so  long  as  his  purchase 
was  not  fraudulent. 

On  the  authority  of  Hill  v.  Newman,  47  Ind.  187,  it  is 
elaimed  that  the  court  erred  in  giving  the  following  instruc- 
tion: "Proof  of  declarations  is  not  the  highest  grade  of 
evidence.  The  party  who  hears^  them  may  have  misunder- 
stood the  language  used,  or  the  meaning  of  the  words  used ; 
and  his  remembrance,  at  the  time  be  testified,  of  what  was 
said,  may  be  defective.  On.  the  other  hand,  the  party  who 
made  the  statements  himself  may  have  used  words  that  con- 
ipeyed  a  different  meaning  fi-om  that  he  intended  to  convey. 
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You  will  therefore  weigh  this  part  of  the  testimony  care- 
fully, aud  give  it  no  more  credit  than  its  nature  and  the  cir- 
cumstances surrounding  it  may  require."  Counsel  claim 
that  this  is  copied,  almost  literally,  from  section  200  of  1 
Greenleaf's  Evidence,  and  that  it  is  erroneous  because  of 
the  omission  to  say,  that,  if  the  admissions  *'are  deliberately 
made  and  precisely  identified,  the  evidence  afforded  thereby 
is  often  of  the  most  satisfactory  nature." 

In  the  recent  case  of  Garfield  v.  Tfie  JState^  74  Ind.  60, 
we  had  under  consideration  an  instruction,  transcribed  sub- 
stantially from  a  note  to  the  above  named  section  of  Green- 
leaf,  and  we  may  repeat  what  we  then  said,  that  it  is  not 
every  statement  concerning  the  law,  found  in  a  text  book  or 
in  the  opinion  of  a  judge,  which  can  be  properly  embodied, 
as  written,  in  an  instruction.  This  section  of  Greenleaf's 
text  is,  in  some  degree  at  least,  subject  to  the  same  remarks 
as  were  applied  to  the  note  thereto.  To  give  it  in  a  charge, 
as  written,  would  in  this  State,  be  an  invasion  of  the  jury's 
exclusive  right  to  judge  of  the  credibility  and  weight  of  evi- 
dence. It  is  proper  matter  of  argument  that  such  evidence 
is  subject  to  imperfection  and  discredit,  for  the  reasons  sug- 
gested, and  the  court  may  direct  the  jury's  attention  to  the 
subject.  But  it  is  not  for  the  court  to  say,  as  matter  of  law, 
in  reference  to  the  evidence  of  this  kind,  given  in  a  particu- 
lar case,  that  it  is  subject  to  much  imperfection ;  or  that 
"it  frequently  happens  that  the  witness,  by  unintentionally 
altering  a  few  expressions  really  used,  gives  an  effect  to  the 
statement  completely  at  variance  with  what  the  party  did 
say;"  or  that,  ''where  the  admission  is  deliberately  made 
and  precisely  identified,  the  evidence  is  often  of  the  most 
satisfactory  nature."  These  are  matters  of  fact,  experi- 
ence and  argument,  but  not  otherwise  the  subject  of  legal 
cognizance.  The  appellant,  however,  does  not  complain  that 
what  was  said  to  the  juiy  was  in  itself  wrong,  but  that  there 
was  error,  in  not  adding  the  suggestion  which  would  have 
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tended  to  the  credit  of  the  evidence.  The  general  rule,  in 
such  case,  is  that  the  party  must  have  moved  the  court  for 
the  further  instruction  required,  or  at  least  have  objected 
Bpecifically  to  the  instruction  given,  on  account  of  its  stop- 
ping short,  else  the  objection  will  not  be  available  in  this, 
court.  The  instruction  now  complained  of  differs  from  that 
considered  in  HiU  v.  Jffewman^  supi'aj  in  which  case  the 
court  lays  much  stress  on  the  fact  that  the  court  had  charged 
tiiat  "all  verbal  admissions"  ought  to  be  received  with  great 
caution,  and  it  was  said  that,  having  used  those  words,  the 
court  ought  to  have  charged  as  to  the  weight  which  should  be 
given  to  admissions  deliberately  made  and  accurately  proved. 
Bat,  aside  from  these  considerations,  the  record  in  this  case 
shows  that  the  instruction,  as  given,  was  especially  appro- 
priate, if  such  an  instruction  be  deemed  permissible  at  all, 
and  that  the  omission  complained  of  constitutes  no  available 
error,  because  the  omitted  part  would  not  have  been  appli- 
cable to  the  case. 

Three  witnesses,  the  appellee,  Edwards  and  Fisher,  testi- 
fied directly  to  the  fact  that  the  appellee  purchased  the  note 
and  mortgage  of  Fisher,  paid  him  therefor,  and,  at  the  time, 
took  an  assignment  of  one  of  the  papers,  probaf)ly  the  mort- 
gage, in  writing,  and  of  both  by  delivery,  and  shortly  after- 
ward a  written  assignment  of  the  paper  which  was  not  so 
assigned  in  the  first  instance.  Opposed  to  this  testimony, 
there  was  no  direct  evidence,  but  the  appellant  made  a  stren- 
uous effoi*t  to  show  that  the  appellee  first  loaned  the  money 
to  Eklwards,  and  that  Edwards  paid  it  over  to  Fisher,  as  his 
own  money,  in  payment  and  extinguishment  of  the  mort- 
gage ;  and,  consequently,  that  the  assignment  made  to  the 
appellee  was  a  nullity.  For  this  purpose,  the  appellant  tes- 
tified that  the  appellee  ** wanted  to  sell  his  mortgage  to  her. 
claimed  it  was  prior  to  her  mortgage.  We  asked  him  how 
he  came  bv  the  note,  and  he  said  he  had  loaned  Mr.  Edwards 
money  to  pay  this  note  off,  and  that  Mr.  Edwards  had  turned 
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him  over  this  note  and  mortgage  as  security  to  him — collat- 
eral security  to  him.  Then  I  said  to  him :  « You  say  that 
Mr.  Edwards  has  paid  this  note  off?'  and  he  said  'yes.' 
^Then/  I  said,  'what  security  is  this  note  and  mortgage  to 
you,  if  it  is  paid  off?'  and  he  said,  'I  never  found  that 
out.'  "  This  was,  in  terms,  the  clearest  and  strongest 
proof  of  any  declaration  made  by  the  appellee,  but  was 
much  weakened  by  the  cross-examination.  It  shows,  how- 
ever, that  the  appellee  was,  at  the  very  time  of  the  alleged 
admission,  making  a  claim  inconsistent  with  the  inference 
sought  to  be  drawn  from  the  admission.  He  was  claiming 
the  note  and  mortgage  as  a  valid  security  in  his  bands,  and 
it  is  clear,  therefore,  that  he  was  not  intending  to  admit  that 
they  had  been  paid  in  such  manner  as  to  extinguish  them.  The 
explanation  is  patent  and  simple.  The  evidence  shows  that 
the  appellee  was  solicited  to  furnish  the  money,  which  he 
held  as  a  guardian,  for  the  purpose  of  paying  off  Fisher, 
who  was  pressing  for  payment.  The  appellee  furnished 
the  money  accordingly,  and  took  an  assignment  of  the  mort- 
gage, and  naturally,  though  innocently,  spoke  of  it  in.  the 
way  he  did.  He  did,  in  a  sense,  furnish  the  money  to  Ed- 
wards ;  he  f  iirnished  it  at  his  request ;  and,  as  to  Fisher,  the 
mortgage  was  paid.  If  the  appellee  had  actually  delivered 
the  money  over  to  Edwards,  and  Edwards  had  taken  and 
paid  it  over  to  Fisher,  and  this  had  been  done  upon  the  an- 
derstanding  between  the  appellee  and  Edwards  that  the  note 
and  mortgage  should  be  assigned  to  the  appellee,  and  the 
assignments  had  been  made  accordingly,  and  the  papers  car- 
ried by  Edwards  from  Fisher  to  the  appellee,  there  would 
be  no  doubt  of  the  validity  of  the  transaction^  if  done  in 
good  faith.  And  yet  the  appellant's  case  appears  to  have 
been  conducted  upon  the  opposite  view ;  a  strained  effort 
seeming  to  have  been  made  to  raise  a  posdble  inference  that 
'  themoney  may  have  been  in  Edwards'  hands  before  it  reached 
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Fisher's,  and  the  note  and  mortgage  in  Edwards'  hands  a 
moment  before  ooming  to  the  possession  of  the  appellee — as 
if  formalities  so  slight  might  overcome  the  distinctly  proven 
intention  of  the  paities. 

The  declarations  shown  to  have  been  made  by  the  appel- 
lee, in  the  hearing  of  the  witnesses  Jackson,  Jones,  Boyd 
and  Smith,  were  to  the  effect  that  he  had  loaned  or  let  Mr. 
Edwards  have  money,  and  had  taken  the  note  and  mortgage 
for  it,  or  as  security,  or  as  collateral  security  for  it,  and,  in- 
stead of  being  ground  for  impeaching,  tend  strongly  to  sup- 
port,  the  plaintiff's  claim  of  haying  become  the  rightful  holder 
of  the  note  and  mortgage,  and  entitled  to  enforce  their  col- 
lection. There  was  also  the  testimony  of  one  witness,  that 
Edwards  had  said  to  him  that  he,  Edwards,  had  paid  Fisher, 
and  that  the  assignment  to  the  appellee  was  a  sham..  This 
evidence  was  admissible  for  the  purpose  of  discrediting  Ed- 
wards, but  for  no  other  purpose.  It  did  not,  as  against  the 
appellee,  tend  to  show  the  truth  of  the  statement  so  claimed 
to  have  been  made  by  Edwards.  It  was  not  evidence  in 
support  of  the  appellant's  answer. 

Ik  is  not  clear  but  that  the  court  would  have  been  justified 
in  directing  a  verdict  in  favor  of  the  appellee.  There  can 
hardly  be  said  to  be  any  evidence  to  the  contrary.  It  is  at 
Iteast  clear,  that,  in  the  respects  complained  of,  there  is  no 
available  error  in  the  record.  There  was  sufficient  evidence 
of  the  priority  of  the  appellee's  mortgage  over  that  of  the 
appellant. 

Judgment  affirmedi  with  costs. 


282  SUPREME  COURT  OF  INDIANA, 

Talbott  V,  Kennedy  et  al. 
No.  8025. 

Talbott  v.  Kennedy  et  al. 

Practice. — Finding, — WeigJU  of  Evidence,— Supreme  C(mr«.— Where  the 
evidence  tends  to  support  the  finding,  the  Supreme  Court  will  not 
reverse  the  judgment  upon  the  mere  weight  of  the  evidence. 

Same. — Evidence. —  Witnesses, — ^The  Supreme  Court  can  not  disturb  a  judg- 
ment where  the  testimony,  if  believed,  is  sufficient  to  support  the  find- 
ing, Sts  it  is  the  province  of  the  trial  court  to  determine  the  credibility 
of  witnesses. 

Promissory  Note.— Partners Wi?.—-4n<toer.— In  a  suit  upon  a  note  alleged 
to  have  been  executed  by  C.  &  T.  by  their  firm  name,T.  answered  thatC. 
had  executed  the  note  for  his  individual  debt,  without  authority  to  bind 
the  firm. 

Eeld^  that,  as  the  execution  of  the  note  was  not  denied  under  oath,  ite  pro* 
duction  in  evidence  entitled  the  plaintiff  to  judgment. 

From  the  Marion  Superior  Court. 

C.  P.  JacohSj  tor  appellant. 

J.  B.  JElam^  J.  L.  McMaster  and  A.  Boice^  for  appellees. 

« 

Best,  C. — The  appellees,  Robert  F.  Kennedy,  James  A, 
Wildman  and  Constantine  B.  Cones,  sued  the  appellant  and 
one  Alexander  Craig,  alleging  in  their  complaint  that  the 
defendants  were  partners,  doing  business  under  the  firm 
name  and  style  of  ** Alexander  Craig  &  Cp.,"  and  that  said 
defendants,  on  the  22d  day  of  February,  1878,  **by  said 
firm  name  and  style,  executed  to  the  plaintiffs"  their  note 
for  $200,  payable  thirty  days  after  date,  with  interest  at  ten 
per  cent,  after  maturity,  and  attorney's  fees,  without  relief 
from  valuation  laws,  and  that  said  note,  interest  and  attor- 
ney's fees  were  due  and  unpaid.  A  copy  of  the  note  was  set 
out  in  the  body  of  the  complaint,  and  was  signed  ** Alexan- 
der Craig  &  Co." 

A  judgment  was  rendered  against  both  defendants  by  de- 
fault, but  afterward,  by  agreement,  the  default  was  set  aside 
as  to  the  appellant,  who  answered,  in  substance,  that  he  did 
not  make  said  note,  nor  authorize  any  one  to  make  it  for 
him  ;  that  Craig,  his  partner,  made  it,  not  for  or  on  behalf  of 
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the  firm  of  ** Alexander  Craig  &  Co.,'*  but  for  his  individual 
debt,  without  any  authority  whatever  to  sign  the  firm  name 
thereto,  all  of  which  the  payees  well  knew  when  the  same 
was  made  to  them. 

This  answer  was  not  verified.  A  reply  was  filed,  the  cause 
submitted  to  the  court  for  trial,  and  a  finding  for  appellees. 

The  appellant  moved  for  a  new  trial,  for  the  reason,  among- 
others,  that  the  decision  was  not  sustained  by  suflicient  evi- 
dence.  This  motion  was  overruled,  and  he  excepted.  Judg- 
ment for  the  appellees.  From  this  judgment  the  appellant 
appealed  to  the  general  term,  and  assigned  as  error  the  order 
of  the  court  in  overruling  his  motion  for  a  new  trial.  The 
judgment  of  the  special  term  was  affirmed  at  the  general 
term,  from  which  the  appellant  appeals,  and  assigns  as  error 
the  order  of  the  general  term  affirming  the  judgment  at  the 
special  term.  This  assignment  questions  the  correctness  of 
the  ruling  of  the  court  upon  the  motion  for  a  new  trial.  Sev- 
eral reasons  were  assigned,  but  none  are  insisted  upon  in  the 
argument  except  that  the  decision  was  not  sustained  by  suf- 
ficient evidence. 

The  appellant  was  a  witness,  and  testified  that  he  and 
Craig  were  partners  at  the  time  the  note  sued  on  was  given  ; 
that  the  firm  never  had  any  dealings  with  the  plaintiffs  ;  that 
the  note  in  suit  was  made  by  Craig  in  payment  of  an  indi- 
vidual debt,  and  that  he  had  no  authority  to  sign  the  firm 
name  to  it ;  that  the  first  knowledge  he  had  that  Craig  was- 
using  the  firm  name  in  that  way  was  when  one  of  the  plain- 
tiffs brought  a  note  of  an  equal  amount  to  him,  endorsed  by 
the  firm,  and  demanded  payment ;  that  he  then  notified  him 
that  the  note  was  given  for  Craig's  debt,  and  that  he  had  no- 
authority  to  use  the  firm  name ;  that  the  note  in  suit  was 
afterward  given  in  renewal  of  the  other  note,  without  any 
authority  to  use  the  firm  name,  and,  as  soon  as  he  learned  it^ 
he  repudiated  it. 

Alexander  Craig  testified  that  the  firm  was  in  need  of 
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funds ;  that  the  appellant  wanted  him  to  raise  some  money ; 
that  he  procured  a  note  of  equal  amount  of  his  father-in- 
law,  and  that,  at  the  instance  of  the  appellant,  he  procured 
the  plaintiffs  to  discount  it ;  that  $85  of  the  same  was  used 
for  individual  purposes,  in  paying  interest  on  a  loan  that 
appellant  had  consented  should  be  paid  from  funds  of  .the 
firm,  and  the  balance  was  used  by  the  firm ;  that  he  renewed 
«aid  note  once  or  twice  in  his  own  name,  and  then  in  the  name 
of  the  firm  ;  that  the  fii*st  note  renewed,  in  the  firm  name, 
was  the  one  presented  to  appellant  by  one  of  the  plaintiffs, 
which  he  refused  to  pay ;  that  afterwards  he  and  appellant 
talked  about  it,  and  appellant  said  to  him  that  *^he  supposed 
they  were  in  for  it,  and  he  had  better  renew  it,"  and  that  he 
immediately  thereafter  did  so.  This  is  the  substance  of  all  the 
testimony  upon  the  authority  of  Craig  to  bind  the  appellant 
l)y  the  use  of  the  firm  name.  It  is  conflicting  and  unsatis- 
factory ;  yet,  as  one  version  of  it  tends  to  support  the  finding, 
this  court  can  not,  for  such  reason,  disturb  the  judgment. 
The  testimony  of  Craig,  if  believed,  was  abundantly  suffi- 
cient to  authorize  the  finding,  and,  as  it  was  the  province  of 
the  court  below  to  detei*mine  the  credibility  of  the  witnesses, 
this  court  can  not  disturb  its  conclusion  upon  such  question. 
Smith  V.  Krugei^  33  Ind.  86;  The  Madison^  etc^  JR.  JR. 
€o.  V.  Taffcy  37  Ind.  361. 

Again,  the  appellant  not  having  denied,  under  oath,  fiie 
execution  of  the  note,  its  production,  in  evidence  was  soffi- 
•cient  to  entitle  the  appellees  to  a  judgment.  Napier  y. 
Mayhew,  35  Ind.  276. 

We  therefore  think  the  motion  for  a  new  trial  was  cor- 
Tectly  overruled. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forgoing 
opinion,  that  the  judgment  below  be,  and  it  is*  hereby^  in  all 
things  affirmed,  at  the  costs  of  the  appellant. 

Petition  for  rehearing  overruled. 
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No.  7778. 

Coleman  et  al.  v.  Withebsfoon. 

MOBTOAGE. — Foreclosure. — Party.— The  mere  fact,  that  a  junior  mortgagee 
is  a  party  to  a  suit  to  foreclose  a  senior  mortgage,  does  not  estop  him 
from  afterward  foreclosing  his  mortgage. 

Same. — Decree^  Effect  of. — A  decree  may  bar  the  equity  of  redemption  of 
a  junior  mortgagee,  but  it  does  not  preclude  him  from  subsequently 
maintaining  an  action  to  foreclose. 

Same. — Decree^  Construction  of. — ^A  decree  which  adjudges  that  one  lien 
is  not  inferior  to  another  places  them  upon  an  equality  as  to  seniority. 

Same. — Junior  Mortgagee. — Defence  to  Senior  Mortgage.  — A  junior  mort- 
gagee has  a  right  to  defeat  the  lien  of  a  senior  mortgage  by  showing 
that  it  was  executed  without  consideration. 

Same. — Notes  Secured  by  Same  Mortgage.— Consideration. — Estoppel. — The 
holder  of  one  of  two  notes  secured  by  the  same  mortgage  is  not  es- 
topped from  contesting  the  validity  of  the  other  note,  where  the  notes- 
are  executed  to  different  persons,  and  upon  different  considerations. 

Same. '-Former  Adjudication.— A  decree  that  two  mortgages  are  of  equal 
rank  concludes  the  parties  from  afterward  litigating  that  question. 

Same. — Decree  of  Foreclosure. — SaU. — Where  a  decree  of  foreclosure  ex- 
pressly protects  the  rights  of  another  mortgagee,  they  are  not  affected 
by  a  sale  upon  the  decree. 

Same. — Compensation  for  Improvements.— Yfhete  a  decree  of  foreclosure 
upon  which  a  sale  is  made  provides  that  the  rights  of  another  mort- 
gagee shall  not  be  thereby  impaired,  the  purchaser  at  a  sale  upon  such, 
decree  can  not  compel  such  mortgagee  to  make  compensation  for  im- 
provements made  by  him  while  in  possession  under  such  sale. 

From  the  Gibson  Circuit  Court. 

J.  E.  McCullough  and  L.  C.  Embree^  for  appellants. 
T.  R.  Paxton  and  W.  M.  Lamb,  for  appellee. 

Elliott,  J. — ^The  complaint  of  the  appellee,  who  was  the 
plaintiff  below,  alleges  that  Moses  C.  Witherspoon  and  wife 
executed  to  one  Gordon  B.  Bingham,  Richard  J.  Coleman, 
and  the  appellee,  a  mortgage  upon  ceilain  real  estate  therein 
described ;  that  the  mortgage  was  executed  to  secure  a  prom- 
issory note  for  $986.25,  executed  to  Bingham  by  the  mort- 
gagor, Moses  C.  Witherspoon,  and  also  to  indemnify  the- 
said  Richard  J.  Coleman  and  the  appellee  against  loss  on 
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account  of  their  undertaking  as  sureties  on  a  promissory  note 
for  $1,000,  executed  by  the  said  Moses  C.  Witherspoon  as 
principal.  It  is  also  alleged  that  the  principal  in  the  prom- 
issory note  which  appellee  and  Bichard  J.  Coleman  executed 
lis  sureties  did  not  pay  the  said  note,  that  judgment  was  ren- 
dered thereon,  and  that  appellee  was  compelled  to  pay  said 
judgment.  The  complaint  further  alleges  that  said  Bingham 
indorsed  and  transferred  the  note  executed  to  him  to  the 
appellant,  and  that  *'by  virtue  thereof  she  claims  to  have  an 
interest  and  lien  on  said  mortgaged  premises." 

The  appellant  answered  in  several  paragraphs,  the  second 
of  which  first  requires  our  attention.  This  paragraph  is 
addressed  to  so  much  of  the  complaint  as  seeks  a  foreclosure 
of  the  mortgage,  and  alleges  that  in  April,  1876,  the  appel- 
lant owned  the  note  described  in  the  complaint  as  executed  to 
Gordon  B.  Bingham  ;  that  on  the  13th  day  of  that  month  he 
instituted  suit  in  the  Gibson  Circuit  Court  upon  the  said  note 
and  the  mortgage  securing  it ;  that  the  appellee  was  one  of 
the  parties  defendants  in  said  suit ;  that  issue  was  joined  and 
trial  had ;  that  judgment  was  duly  rendered  in  favor  of  ap- 
pellant against  Moses  C.  Witherspoon  for  the  principal  and 
interest  of  said  note  ;  that  a  finding  and  order  was  rendered, 
that  the  lien  of  appellant's  mortgage  was  not  junior  to  the 
lien  of  the  appellee  ;  that  the  avails  of  the  sale  of  the  mort- 
gaged property  should  be  first  paid  in  satisfaction  of  appel- 
lant's claim,  and  if  any  surplus  remained  that  it  should  be 
paid  to  the  mortgagor.  This  answer  was  insufficient.  The 
bare  fact  that  the  appellee  was  a  party  to  appellant's  fore- 
closure proceedings  did  not  estop  him  from  afterwards  fore- 
"Closing  his  mortgage.  The  effect  of  making  him  a  party 
was  not  to  destroy  his  lien,  but  only  to  bar  his  equity  of 
redemption.  A  decree  that  appellant's  was  the  senior  lien 
would  not  have  deprived  the  appellee  of  his  right  to  after- 
wards foreclose  his  junior  mortgage.  But  the  decree  in 
the  case  under  mention  does  not  adjudge  that  the  appel- 


MAY  TERM,  1881.  287 

Coleman  et  al,  v,  Witherspoon. 

lee's  was  the  junior  lien ;  it  simply  declares  that  appellant's 
is  "not  junior  to  the  lien  of  appellee."  This  creates  the 
inference  that  both  liens  are  of  equal  rank.  The  answer 
does  not  aver  that  the  appellee's  rights  were  barred  by  the 
decree  ;  it  does  not,  indeed,  aver  that  there  was  any  further 
adjudication  than  that  the  liens  were  of  the  same  force  and 
effect.  If  it  had  been  alleged  that  there  was  an  adjudication 
of  appellee's  right's  under  the  mortgage  a  very  different 
question  would  be  presented. 

The  third  paragraph  of  appellant's  answer  is  a  plea  of 
want  of  consideration,  and  is  addressed  to  so  much  of  the 
complaint  as  seeks  a  foreclosure  of  the  mortgage.  The  com- 
plaint shows  that  appellant  had  an  interest  in  the  mortgaged 
premises,  and,  having  this  interest,  she  had  a  right  to  de- 
fend against  the  mortgage  which  appellee  sought  to  enforce. 
A  junior  mortgagee  may  defeat,  if  he  can,  a  prior  mortgage, 
and  thus  increase  the  value  of  the  security  furnished  by  his 
own  mortgage.  A  mortgage  is  a  contract,  and  all  contracts 
must  be  supported  by  a  consideration.  The  answer  avers, 
and  the  demurrer  confesses,  that  there  was  no  consideration 
for  the  mortgage  upon  which  appellee  grounded  his  right  of 
action,  and  it  appears,  therefore,  that  the  appellee  had  no 
right  to  maintain  the  action.  It  is,  however,  insisted  by 
appellee  that  the  appellant  was  not  in  a  situation  to  plead 
want  of  consideration,  because  her  own  rights,  as  the  com- 
plaint showed,  were  derived  through  the  same  mortgage. 
This  position  can  not  be  maintained.'  The  appellant  had  a 
right  to  defeat  appellee  upon  the  ground  pleaded  in  her 
answer,  for  she  had  done  nothing,  so  far  as  the  pleadings 
show,  estopping  her  from  asserting  the  invalidity  of  the 
mortgage.  It  is  true  she  had  become  the  owner  of  one  of 
the  notes  secured  by  the  mortgage,  but  this  did  not  deprive 
her  of  the  right  to  impeach  the  validity  of  appellee's  lien. 
She  pleaded  a  defence  valid  on  its  face,  and  it  is  not  for  us  to 
flay  whether  it  is  wisdom  or  folly  for  her  to  attack  a  mortgage 
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which  created  her  own  lien.  Doubtless,  the  appellee  mighty 
by  proper  averments,  h*ave  avoided  the  answer,  but  this  is  a 
question  we  need  not  decide,  for  the  answer  stands  con- 
fessed, and  it  shows  that  the  appellee  founds  his  action  on 
an  invalid  mortgage.  Courts  can  not,  of  course,  give  effect 
to  a  contract  confessedly  of  no  validity,  because  of  an  entire 
want  of  consideration.  The  court  erred  in  sustaining  ap- 
pellee's demurrer  to  this  paragraph  of  the  answer. 

The  fifth  paragraph  of  the  appellant's  answer  purports  to 
answer  so  much  of  the  appellee's  complaint  as  seeks  to  have 
his  lien  declared  equal  with  or  superior  to  that  of  appellant's, 
and  alleges  the  execution  of  the  promissory  note  to  Gordon 
B.  Bingham,  described  in  the  complaint,  the  assignment 
thereof  to  appellant ;  that,  prior  to  the  execution  of  the 
mortgage  described  in  appellee's  complaint,  the  mortgagors 
had  executed  a  mortgage  to  said  Bingham ;  that  said  mort- 
gage had  been  lost ;  that  it  was  not  recorded,  but  that  the 
sureties  named  in  the  mortgage  sued  upon  had  actual  knowl- 
'  edge  of  the  existence  of  said  former  mortgage ;  that  the 
mortgage  sued  upon  was  given  to  indemnify  said  sureties 
for  a  liability  assumed  prior  to  the  execution  thereof  ;  that 
it  was  the  express  agreement  between  Bingham  and  the  other 
mortgagees,  that  there  should  be  no  waiver  of  the  lien  of  the 
last  mortgage  ;  that,  on  the  13th  day  of  April,  1876,  appeU 
lants  instituted  an  action  to  foreclose  the  mortgage  described 
in  the  complaint ;  that  issue  was  joined  and  trial  had ;  that 
it  was  adjudged  that "  appellant  recover  of  the  mortgagor 
$1,275.90;  that  the  mortgage  be  foreclosed,  and  that  the 
property,  therein  described  should  be  sold  and  proceeds  ap- 
plied to  payment  of  appellant's  claim,  and  that  appellant's 
lien  was  equal  to  that  of  appellee. 

This  answer  is  bad,  for  the  reason,  among  others,  that  it 
shows  an  adjudication,  obtained  at  the  suit  of  appellant,  that 
appellee's  lien  was  equal  to  that  of  the  appellant.  If  there 
was  a  valid  judgment  declaring  an  equality  of  liens,  the  ap<- 
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pellant  clearly  had  no  right  to  ask  that  his  should  be  adjudged 
to  be  paramount.  The  judgment  conclusively  settled  thes 
question  of  priority,  by  placing  both  liens  upon  an  equality. 
The  appellant  having  obtained  a  judgment  upon  her  note,, 
and  that  judgment  having  declared  that  the  mortgage  by 
which  it  was  secured  was  a  lien  of  equal  force  and  effect  as 
that  of  appellee,  she  is  not  now  in  a  situation  to  successfully 
insist  that  her  debt  was  secured  by  a  superior  lien.  There 
was  no  error  in  overruling  the  demurrer  to  this  paragraph 
of  appellant's  answer. 

In  arguing  the  questions  presented  by  the  error  alleged 
upon  the  ruling  denying  a  new  trial,  appellant  insists  that^ 
as  the  evidence  shows  that  an  action  for  foreclosure  was  in- 
stituted by  her,  in  which  she  obtained  a  decree  of  foreclosure 
and  order  of  sale  of  the  mortgaged  premises,  and  that  as  it 
further  appears  that  sale  of  said  property  was  made  thereon, 
the  appellee's  rights  under  the  mortgage  were  thereby  com- 
pletely barred  and  foreclosed.  It  is  only  necessary  to  say 
upon  this  point,  that  the  decree  in  the  action  instituted  by 
the  appellant  preserved  the  rights  of  the  appellee.  That  de- 
cree contains  this  provision:  **Preserving,  however,  the 
rights  of  the  defendants  William  P.  Witherspoon  and  Rich- 
ard J.  Coleman,  in  the  said  mortgaged  premises."  There  is 
still  another  provision  in  the  decree  declaring  and  protecting 
the  rights  of  appellee.  This  provision  is  as  follows :  *'That 
by  reason  of  their  (the  said  defendants)  interest  in  said  mort- 
gage, the  plaintiff  herein  upon  the  one  part  and  the  said  de- 
fendants upon  the  other  part  have  a  lien  upon  the  real  estate 
therein  described,  of  even  date,  neither  the  party  of  the  one 
part  nor  the  other  part  having  priority  of  lien."  Where  a 
lien  is  preserved  and  protected  by  the  decree,  a  sale  upon  the 
decree  can  not  divest  it.   KttUsinger  v.  Brovm^  72  Ind.  466. 

It  is  claimed  by  appellant's  counsel  that  she  was  entitled 
to  recover  for  improvements  made  by  her  while  in  posses- 
sion of  the  land,  under  the  sale  made  upon  the  decree  of 
Vol.  76.— 19 
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f  OTMlosure  rendered  in  the  action  instituted  npon  the  note 
executed  to  Bingham.  This  claim  is  groundless;  The  decree 
upoii  which  appellant's  title  and  right  to  possession  rested 
expressly  adjudged  that  the  lien  of  the  appellee's  mortgage 
was  a  Talid  one,  and  equal  in  seniority  to  that  of  the  appel- 
lant. 8he  could  not,  therefore,  rightfully  demand  payment 
for  improreements  made  as  an  occupying  claimant.  As 
against  one  of  the  mortgagees  in  the  same  mortgage  as  that 
upon  which  her  rights  were  founded,  she  could  not  be  an 
occupying  claimant  under  color  of  title,  within  the  meaning 
of  our  statute.  The  court  below  allowed  the  appellant  for 
necessary  repairs^  but  refused  to  allow  for  improvements, 
and  of  this  she,  at  least,  has  no  right  to  complain. 

The  right  and  title  which  the  appellant  acquired  by  her 
purchase  Were  such  as  the  mortgi^or  possessed — ^not  those 
of  the  other  mortgagees.  By  the  express  adjudication  of 
the  court,  the  rights  of  the  other  mortgagees  were  saved,  and 
a  sale  upon  the  decide  could,  therefore,  in  no  wise  impair 
them.  The  decree  measured  the  interest  to  be  sold,  and  the 
sale  could  not,  and  did  not,  enlarge  this  interest  as  against 
such  mortgagees. 

Other  questions  are  discussed  by  counsel,  but  we  do  not 
find  it  necessary  to  consider  or  decide  them ;  for  what  we 
have  said  in  discussing  the  questions  examined  disposes  of 
all  the  important  questions  in  the  ease. 

For  the  error  in  sustaining  the  demurrer  to  the  second 
paragraph  of  1^  answer,  the  judgment  is  reversed. 


«•  •    .1  ^r.    'Vk.     »     ».  ,  ^m 
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^ECFLIGENCE. — CiUes  and  Tovom, — Street. — Evidence, — Pleading. — Com-  I  76  soi 

pJalnt,  —  Where  a  complaint  for  personal  injury,  received  in  falling  1^3  ^ii 

into  an  excavation  along  the  sidewalk,  contained  an  averment  that  the         \i^  "^9 
plaintiff  was  without  fault  or  negligenee,  the  mere  fact  that  he  was  ^^   291 

blind  is  not  conclusive  evidence  of  his  negligence  in  venturing  on  the  167   521 

sidewalk;  and  the  averment,  that  the  plaintiff  was  '^without  fault,'*  has 
a  technical  significance,  and  admits  proof  of  any  facts  tending  to  show 
its  truth,  and  forms  an  exception  to  the  rule  of  pleading,  which  requires 
the  statement  of  facts,  instead  of  conclusions. 

Same. — Contributory  Negligence. — WUful  Injury. — Contributory  negligence 
is  a  good  defence  to  any  injury  caused  by  mere  negligence  of  whatever 
character;  and  it  only  ceases  to  be  a  defence  when  the  injury  is  shown 
to  have  been  wilfully  committed. 

;SAJfE. — Instruction. — Where  a  complaint  does  not  charge  wilful  inlurv, 
it  is  error  to  instruct  the  jury  that  if  '^the  negligence  of  the  defendant 
is  so  gross  as  to  imply  a  disregard  for  consequences,  or  a  willingness 
toinilict  the  injury,  the  plaintiff  may  recover,"  though  guilty  of  con- 
tributory negligence. 

Prom  the  Washington  Circuit  Court. 

T.  Huston^  D.  M.  Alspaugh  and  J.  C.  Lawler,  for 
appellant. 

H.  Heffrouy  J.  A.  Zaring  and  S.  B.  Voyks^  for  appellee. 

Woods 9  J. — ^The  appellee  obtained  a  judgment  against  the 
appellant  for  personal  injury,  received  by  falling  from  a 
sidewalk  of  the  town  into  an  open  cellar  or  excavation, 
-cliarged  to  have  been  left  by  the  appellant  negligently  un- 
guarded. The  complaint  is  in  two  paragraphs,  not  esseo- 
tially  different.     The  answer  is  a  general  denial. 

The  appellant  claims  that  .the  court  erred  in  overruling 
the  demurrer  to  each  paragraph  of  the  complaint,  and  in 
overruling  the  motion  for  a  new  trial.  The  only  objection 
made  to  the  complaint  is,  that  it  shows  that  the  appellee  was 
blind  when  he  received  the  injury,  and  was  therefore  guilty 
of  contributory  negligence  in  attempting  to  pass  the  place 
of  danger.  Each  paragraph,  however,  contains  the  aver- 
ment that  the  plaintiff  was  without  fault  or  negligence,  and 
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the  mere  fact  that  he  was  blind  is  not  conclusive  eyidence 
of  negligence  in  venturing  upon  the  sidewalks,  which  he  had 
a  right  to  presume  were  in  a  safe  condition.  It  is  argued 
that  a  blind  man  ought  not  to  come  unattended  upon  the 
streets.  It  is  doubtless  a  question  of  fact  for  the  jury,  un- 
der the  circumstances  of  each  case,  whether  the  party's^ 
coming  out  was  negligence  on  his  part.  But,  if  it  were  con- 
ceded that  the  coming  of  a  blind  man  upon  the  street  unat- 
tended is  conclusive  evidence  of  negligence,  it  would  not 
affect  the  question,  because  the  complaint  does  not  show 
that  the  plaintiff  was  alone  when  hurt.  The  allegation  that 
he  was  without  fault,  like  the  general  averment  of  negli- 
gence, has  a  technical  significance,  and  admits  proof  of  any 
facts  tending  to  show  its  truth.  This  is  an  exception  to  the- 
ordinary  rule  of  pleading  under  the  code,  which  requires  the: 
statement  of  the  facts,  rather  than  the  conclusion  deduced 
therefrom.  In  this  respect,  therefore,  a  complaint  which 
contains  this  allegation  is  good,  unless  the  other  averments^ 
are  such  as  to  show  aflSrmatively  that  the  plaintiff  was  in 
fault. 

Among  the  alleged  causes  for  a  new  trial  is  the  giving  of 
certain  instructions  to  the  jury.  The  fourth  instruction 
contains  the  following  clause,  which  is  especially  pressed 
upon  our  attention : 

*'The  defendant  is  not  necessarily  excused  merely  because 
the  plaintiff  knew  that  some  danger  existed  through  the  de- 
fdhdant's  neglect,  and  voluntarily  incurred  such  danger;  for 
it  is  well  settled  that  when  the  negligence  of  the  defendant 
is  so  gross  as  to  imply  a  disregard  for  consequences,  or  a 
willingness  to  inflict  the  injury,  the  plaintiff  may  recover, 
though  he  be  a  treapasser,  or  did  not  use  ordinary  care  t» 
avoid  the  injury." 

This  was  aside  from  the  issues.     The  complaint  does  not 
allege,  and  it  will  scarcely  be  claimed  that  there  was  any 
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evidence  to  show,  any  such  negligence  or  malfeasance  on  the 
part  of  the  appellant. 

Contributory  negligence  is  a  good  defence  to  any  injury 
caused  by  mere  negligence,  of  whatever  degree ;  and  it  ceases 
to  be  a  defence  only  when  the  injury  is  shown  to  have  been 
wilfully  committed.  '*As  a  matter  of  evidence,  proof  that 
the  misconduct  of  the  defendant  was  such  as  to  evince  an 
utter  disregard  of  consequences,  so  as  to  imply  a  willingness 
to  inflict  the  injury  complained  of,  may  tend  to  establish 
wilfulness  on  the  part  of  the  defendant ;  but,  to  authorize  a 
recovery  on  such  evidence,  there  must  be  suitable  allegations 
in  the  complaint  to  which  it  is  applicable.'*  JTie  PennsyU 
vania  Co.  v.  Sinclair ^  62  Ind.  301.  The  Cincinnati j  etc.y 
B.  R.  Co.  V.  jEatoUf  53  Ind.  307.  For  the  error  in  giving 
this  instruction,  the  judgment  must  be  reversed. 

The  appellee  has  assigned  cross  errors  upon  the  refusal  of 
the  court  to  give  certain  instructions.  Some  of  these,  as 
they  appear  in  the  transcript,  are  of  obscure  and  uncertain 
meaning.  In  the  main,  they  contain  statements  of  abstract 
propositions  in  a  form  not  likely  to  have  been  well  under- 
stood and  properly  applied  by  the  jury.  So  far  as  correct 
and  applicable  to  the  case,  they  were  embodied  substantially 
in  instructions  which  were  ^ven. 

The  judgment  is  reversed,  with  costs. 


#•» 
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PBOmssoBT  Note.— i^yoiMlttZenl  Perversion  c/.-^Prindpal  and  Surety.-^ 
BeUase  of  Surety. — ^Where  a  note  is  executed  by  one  as  the  surety  for 
-another,  upon  an  agreement  between  the  principal  and  the  payee,  which 
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Is  Qomnuinicated  to  tibue  surety  a«t  or  before  hfs  execution  of  tlie  note, 
that  it  shall  be  applied  to  a  specified  purpose,  and  the  princ^al  and 
payee,  without  the  knowledge  or  consent  of  the  surety,  afterward 
apply  such  note  to  another  and  different  purpose,  such  perversion  or 
misappUcatioq  of  the  note  will^release  the  surety  from  liability  there^ 
on,  and  constitute  a  good  djefence  in  his  behalf  to  ^  suit  on  such  note 
by  the  payee  or  liis  representatives. 
Same. — Material  Alteration, — ^Where,  after  the  execution  of  a  note  by  one 
as  the  surety  for  another,  it  is  left  in  the  hands  of  the  prineipal  for 
delivery  to  U>e  payee,  ^d^  before  or  at  t^  time  of  sjach  delivery,  sucii 
note  is  materially  altered  by  the  principal  or  by  the  payee,  or  1^  both, 
without  the  knowledge  or  consent  of  the  surety,  such  alteration  will 
discharge  and  release  the  surety  from  any  liability  on  the  note,  in  the 
lumds  of  the  payee  or  his  representatives.  And,  in  sucb  a  A^se,  it  is^ 
imn^aterial  whether  jthe  alteration  of  the  note  is  efCeoted  by  erasnrer 
or  by  interlineation,  Qjp  by  an  endorsement  on  the  note,  or  whether  the- 
alteration  enlarges  or  reduces  the  amount  of  the  note;  as^in  either 
case,  the  altered  note  is  not  the  note  oi  tiie  surety,  and  is  not  bteclini^ 
on  him. 

From  the  Wairien  Circuit  Court. 

J.  McCabe,  C.  M.  McCahe,  R.  B.  Duncan,  O.  W.  Smith 
and  J.  S.  Duncan^  for  appellant. 

J.  M.  Babb,  B.  Q.  Oregory  and  W.  B.  Orepory,  tor  ap- 
pellee. 

'  JlowWt  C*  J,— This  was  a  suit  by  jtjie  oppell^pf;,  »3  plaiiitiff  ^ 
upon  a  promissory  note  for  eleven  }}iuv<}red  dollars,  4M^d 
March  29th,  1875,  exeycuted  by  the  appellees,  G^QTge  A-  May 
and  Benjamin  B.  Gi'egory,  and  payable  eight  months  after 
date  to  the  order  of  John  H.  Vajen.  On  the  back  of  said 
note  the  following  memorandum  had  been  written,  to  wit:: 
<<Two  hundred  fifty-three  dollars  and  ^^,  paid  on  this  note 
April  1st,  1875,  a  sum  in  excess  of  indebtedness  for  whieb 
this  note  is  given."  In  his  complaint,  the  plaintiff  alleged 
in  substance,  among  other  things,  that,  at  the  time  of  the 
execution  aii4  b^fpre  the  fipal  delivery  x)f  said  note,  the 
said  memorandum  was  endorsed  thereon  as  a  credit,  throagh 
mistake  as  the  plaintiff  was  informed  and  believed;  ^d 
that,  after  the  note  came  into  his  hands,  believiog  that  said 
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memorandum  had  been  endorsed  diereou  through 

as  aforesaid  y  he  made  a  cross  in  red  ink  over  said  mamoffaa-* 

dam,  ini^ocently  and  with  no  fraudulent  intention. 

The  cause  having  been  put  at  issue  was  tried  by  the  court, 
and,  *<at  the  nequest  of  the  defendants,  the  court  makes  (he 
following  special  finding  of  facts,  and  statement  of  its  con* 
elusions  of  law  thereon : 

^*1.  In  the  year  1872,  John  H.  Vajen  sold  and  conyeyed 
to  Robert  S.  Dorsey  the  real  estate  described  in  the  plead- 
ings in  this  cause,  and  Dorsey  executed  five  notes  for  the 
same,  of  $371.18  each,  due  in  one,  two,  three,  four  and  five 
years  from  November  29th,  1872,  for  tiie  purchase-mon^, 
and  secured  them  by  a  mortgage  on  jthe  real  estate. 

^^^.  In  1875,  in  March,  George  A.  May,  one  of  the  de- 
fendants in  this  cause,  purchased  the  said  real  estate  froQi 
D(»Bey,  and  assumed  the  payment  of  the  notes,  held  by 
Vfljen  and  given  by  Dorsey,  for  the  purchase-money. 

^*3.  Afterward,  in  the  year  1875,  May  and  Vajen  entered 
into  an  agreement,  that  May  should  pay  in  money  the  Dorsey 
notes  then  "due,  and  should  pay  the  three  unmatured  notes 
by  a  note  given  by  himself,  as  principal,  and  the  defendant 
Gregory,  as  surety,  payable  in  eight  months  from  date; 
and  that,  upon  the  execution  of  the  latter  note,  and  tiie 
payment  in  money  of  the  matured  notes,  Vajen  would  can- 
cel the  Dorsey  notes  and  deliver  them  to  May,  and  release 
the  mortgage  executed  to  secure  them.  The  purpose  of  the 
parties,  in  making  this  agreement,  was  to  extinguish  the 
Dorsey  notes  and  the  lien  of  the  mortgage  wfaid^  secured 
them,  and  to  enable  May  to  dispose  of  the  real  estate,  dis- 
charged from  incumbrance. 

"4.  That  tiie  note  in  suit  was  signed  by  Gregory,  as  the 
sorety  for  May,  with  knowledge  of  the  agreement  between 
Vajen  and  May,  and  of  the  purpose  for  which  the  note  was 
intended,  and  to  enable  May  to  complete  the  agreemeirt,  on 
his  part.    No  authority  was  given  by  Gregory  to  May,  or 
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to  Yajen,  to  alter  the  agreement  as  it  existed  at  the  time  the 
note  was  given  by  him. 

"5.  After  the  note  in  suit  was  signed  by  Gregory,  it  was 
taken  by  May  to  Indianapolis,  Indiana,  where  he  again  met 
Yajen  for  the  purpose  of  completing  their  agreement.  It 
was  then  ascertained,  that  one  of  the  unmatured  Dorsey 
notes  had  been  mislaid  and  could  not  be  produced ;  this  was 
the  one  which  matured  five  years  from  date.  A  calculation 
was  then  made  to  ascertain  the  amount  of  the  two  Dorsey 
notes,  maturing  respectively  in  three  and  four  years,  which 
was  found  to  be  $846.48 ;  and,  by  an  agreement  then  made, 
a  credit  was  then  endorsed  upon  the  note  in  suit  of  $253.52, 
and  it  was  delivered  by  May  to  Yajen  in  discharge  of  the 
two  Dorsey  notes  last  named.  The  matured  notes  were  paid 
by  May  in  money.  The  mortgage  was  not  released,  nor 
was  the  note  which  matured  in  five  years  in  any  way  paid 
or  satisfied.  The  mortgage  still  exists  as  a  lien  upon  the 
real  estate,  as  a  security  for  the  unpaid  note.  This  arrange- 
ment was  made,  without  the  knowledge  or  consent  of  Gregory. 

'^Upon  the  foregoing  facts,  the  court  finds,  as  its  conclu- 
sions of  law,  that  the  variation  of  the  original  agreement, 
between  May  and  Yajen,  and  the  delivery  of  the  note  to 
Yajen  by  May,  in  payment  of  two  only  of  the  Dorsey  notes, 
avoided  the  note  in  suit  as  to  Gregory ;  and  that  Gregory 
is  not  now  liable  upon  the  note  in  suit. 

(Signed,)  "Thos.  F.  Davidson, 

«*Judge  Warren  C.  C." 

The  appellant  excepted  to  the  court's  conclusions  of  law» 
and  his  motions  for  a  judgment  in  his  favor,  on  the  special 
finding  of  facts,  and  for  a  new  trial,  were  severally  overruled 
by  the  court,  and  his  exceptions  were  duly  saved  to  these 
rulings.  Judgment  was  then  rendered  by  the  court,  in  favor 
of  the  appellee  Gregory,  for  his  costs.  As  to  the  defendant 
George  A.  May,  there  was  no  service  of  process,  and  no 
appearance  in  the  action. 
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In  this  court,  the  appellaat  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  his  demurrer  to  the  second  paragraph  of 
answer ; 

2.  In  overruling  his  demurrer  to  the  third  paragraph  of 
answer ; 

3.  In  overruling  his  demurrer  to  the  fourth  paragraph  of 
answer ; 

4.  In  overruling  his  demurrer  to  the  third  and  fourth 
paragraphs  of  answer ; 

5.  In  overruling  his  demurrer  to  the  eighth  paragraph  of 
answer ; 

6.  The  court  erred  in  its  conclusions  of  law  on  its  special 
finding  of  facts ; 

7.  In  overruling  his  motion  for  a  judgment  in  his  favor 
on  the  special  finding  of  facts  ;  and, 

8.  In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  dis- 
cussed by  the  appellant's  counsel,  in  his  elaborate  brief  of 
this  cause,  in  the  same  order  in  which  he  has  presented 
them.  It  may  be  remarked  in  the  outset  that  this  suit  was 
brought  and  is  prosecuted  by  the  appellant,  not  as  an  en- 
dorsee for  value  of  the  note,  before  maturity  and  without 
notice,  but  as  the  virtual  representative  of  the  payee  of  the 
note,  by  virtue  of  his  appointment  as  receiver  under  an  or- 
der of  the  Marion  Superior  Court.  All  the  defences  to  the 
note,  on  which  the  appellees,  or  either  of  them,  might  have 
relied  in  a  suit  thereon  by  the  payee  thereof,  were  therefore 
available  to  them,  or  either  of  them,  in  this  action. 

The  appellant's  counsel  has  not  complained,  in  argument, 
of  any  of  the  decisions  of  the  circuit  court  in  overruling  his 
demurrers  to  the  several  paragraphs  of  answer  of  the  appel- 
lee Gregory.  The  first  five  of  the  supposed  errors,  assigned 
as  above  by  the  appellant,  must  therefore  be  regarded  as 
practically  waived,  under  the  settled  practice  of  this  court. 
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The  laaroed  counsel  complains  of  the  eighth  paragraph  of 
answer,  not  that  its  allegations  of  fact  were  insu^dent  to 
constitute  a  defence  to  the  action »  but,  as  we  un^rst^d 
him,  that  the  theory  of  •the  answer  was  not  applicable  to  t|ie 
case  made  by  the  record-  In  the  opinion  of  counsel  ihe 
theory  of  the  eighth  paragraph  of  the  answer  is,  that  the  9p» 
pellee  Qregory  was  discharged  from  liability  op  th^  note  in 
suit  by  reason  of  the  diversion  or  misapplication  of  the  note 
by  the  prindpal,  George  A-  M^y,  without  ^  consent  of  the 
surety,  Benjamin  R.  Gregory,  from  the  purpose  for  wb|q)x 
the  latter  was  induced  to  exeoute  it.  It  seems  to  us  tbliat  ijm 
theory  was  fully  warranted  by  the  court's  special  finding  of 
facets,  and  that  it  was  applic^le  to  the  casie  made  thereby. 
In  Armstrong  v.  Cookj  30  Ind.  22,  it  appeared  thaf;  a  jprom* 
issory  QotCi  payable  in  bank,  was  endorsed  upon  the  repre> 
sentations  of  the  payee^  that,  when  so  endorsed,  he  would 
procure  the  note  to  be  discounted  in  bank,  and  use  (jie  pro- 
ceeds thereof  in  the  payment  of  ^  matured  note  giyen  him 
by  the  same  maker,  and  that  the  payee  did  not  procure  the 
note  to  be  discounted,  and  did  not  use  the  proceeds  theeaof 
in  taking  up  said  matured  note,  but  had  retained  the  note  so 
endorsed,  and  had  brought  suit  tiiereon  against  said  endor* 
ser ;  and  it  was  held  by  this  court  that  the  answer  of  the  en- 
dorser,  setting  up  substantially  the  foregoing  facts,  shofred 
<'an  utter  want  ot  consideration  to  support  the  iipte  agauist 
him,  in  the  hwds  of  the  plaintiff,  and  a  fraciduleiit  pervier* 
sion  of  it  by  the  plaintiff  to  a  purpose  neyer  intended"  by 
the  endorser.  The  dootrine  of  the  case  cited  was  a{^pavjed 
and  followed  in  the  later  case  of  Heeg  v.  Weigand,  33  Io4-  ?&9. 
It  6e^ms  to  ^is,  tha^  the  facts  specially  found  by  the 
court,  in  this  case,  show  very  clearly  that  the  note  in  suit, 
after  the  appellee  Gregory  had  signed  the  same,  and  without 
his  knowledge  or  consent,  by  the  subsequent  agrpement  of 
the  defi^idant  May,  the  principal  in  the  note,  ai^d  the  payee 
Uiereof ,  Vajen,  was  applied  by  them  to  an  object  and  pw- 
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pose  differing  widely  from  the  object  and  purpose  which 
the  appellee  had  in  contemplatioi^  at  the  time  he  sigped  0aid. 
note  as  surety.  The  court  found  that  the  note  was  giyea 
upon  an  agreement  between  the  principal  therein  and  thi> 
payee  thereof,  of  which  the  i^pellee  had  knowledge  at  the^ 
tune  he  signed  the  same,  that  it  should  be  used  and  deliv- 
ered to  said  payee  thereof  for  the  purpose  of  extinguishing^ 
the  three  Dorsey  notes,  pot  then  due,  which  the  said  Majr 
had  assunied  to'pay,  and  of  obtaining  the  satisfactioi)  of  the^ 
mortgage,  to  secure  the  payment  of  the  Dorsey  notes,  givea 
on  real  estate  then  owned  by  said  May.  Ihe  court  further- 
found,  that,  after  the  appellee's  signature  had  beep  obtained 
to  the  note  as  surety  therein,  in  his  absence  aad  without  his- 
authority,  at  a  meeting  between  May  and  tbe  payee  of  the 
note,  in  Indianapolis,  the  amount  of  the  note  wa3  f^lt0red 
and  reduced  by  the  endorsement  thereon  of  a  fictitious  crodit 
of  1253.52,  and  in  this  condition  it  was  delivered  by  May  to 
the  payee  thereof,  in  discharge  of  two  only  pf  the  three- 
Dorsey  notes,  not  then  due ;  thM  the  mortgage  pn  May's^ 
real  estate  was  not  released,  but  ^U  ^dated,  as  a  security 
far  the  unpaid  Dorsey  note ;  and  that  |this  ^^angemep};  i^as^ 
made  without  the  appellee's  knowledge  or  consent. 

We  are  of  the  opinion,  that  the  facts  specially  found  by 
the  court  fully  authorized  and  justified  its  conclu»ons  of 
law ;  t^at,  by  reason  of  the  facts  &>und4  the  note  in  sujt  had 
been  avoided  as  to  the  appellee,  and  he  was  nq  )opger  li^le^ 
thereon. 

But  the  iq[>pellee's  coi^nsfd  further  claim  that  the  judg- 
ment below  is  right  and  ought  not  to  be  disturbed  by  this* 
court,  for  the  reason  that  the  special  findings  show  a  mate- 
rial alteration  of  the  note  in  suit,  after  the  appellee  Gregory  h&d 
signed  the  same,  made  without  his  knowledge  or  consent  by^ 
the  said  May  and  Vajen,  or  one  of  them.  In  this  view  of 
the  matter,  and  upon  the  facts  specially  found  in  this  case,, 
we  fully  agree  with  the  appellee's  counsel.   There  ca4  be  nc> 
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^oubt,  we  think,  that  the  endorsement  of  the  pretended  pay- 
ment of  $253.52  on  the  note,  before  or  at  the  time  of  its 
delivery  to  the  payee  thereof,  was  just  as  much  and  material 
^n  alteration  of  the  amount  of  the  note  as  it  would  have 
been  if  it  had  been  effected  by  erasure  and  interlineation  on 
the  face  of  the  note.  In  1  Daniel  on  Negotiable  Instruments, 
43ec.  151,  p.  130,  it  is  said :  **It  seems  that  the  purport  of 
the  instrument  is  not  only  to  be  collected  from  *the  four 
<;omers,'  but  from  *the  eight  comers,'  a  memorandum  on 
the  bank,  affecting  its  operation,  being  regarded  the  same 
as  if  written  on  its  face."  Applying  this  rule  to  the  note  in 
«uit,  under  the  facts  specially  found  by  the  court,  it  would 
«eem  that  the  object  and  effect  of  the  said  endorsement  of 
^credit  were  to  alter  the  amount  of  the  note,  from  a  note  for 
•$1,100,  as  it  was  when  the  appellee  signed  it  as  surety,  to  a 
note  for  $846.48,  as  it  was  when  the  said  May  delivered  it 
to  the  payee  thereof. 

We  need  not  argue  for  the  purpose  of  showing  that  such 
tin  alteration  of  the  note  was  a  material  alteration,  for  that 
IS  manifest ;  and  the  facts  found  by  the  court  show  that  this 
-alteration  was  made  in  the  absence  and  without  the  authority 
of  the  appellee,  and  without  his  knowledge  or  consent,  by 
the  principal  in  the  note  and  the  payee  thereof,  or  one  of 
them,  before  or  at  the  time  of  its  delivery.  Under  the  de- 
<^isions  of  this  court,  such  an  alteration  will  vitiate  and  avoid 
the  note,  and  prevent  a  recovery  thereon  from  the  appellee. 
Holland  v.  Hatch ,  11  Ind.  497 ;  Schnevrind  v.  Hacket^  54 
Ind.  248  ;  CoUier  v.  Waugh,  64  Ind.  456  ;  McCoy  v.  Lock- 
-wood,  71  Ind.  319  ;  Dietz  v.  Harder,  72  Ind.  208.  It  may 
l^e  said,  however,  that  the  effect  of  the  alteration  of  the 
note,  in  this  case,  was  to  reduce  its  amount  and  diminish 
the  appellee's  liability,  and  therefore  he  ought  not  to  be 
heard  to  complain  of  such  an  alteration.  In  the  case  of 
Cobum  V.  Webb,  56  Ind.  96,  the  effect  of  the  alteration  of 
the  note  in  suit  was  the  same  as  in  the  case  now  before  us, 
to  diminish  the  amount  of  the  surety's  liability,  and  the 
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same  point  seems  to  have  been  made  in  that  case  as  the  one 
now  onder  consideration.  Upon  that  point,  in  the  case 
cited,  this  court  said :  '^This  change  of  the  note  did  not,, 
perhaps,  operate  to  the  prejudice  of  Coburn.  But  that  is- 
not  the  legal  criterion  by  which  to  determine  whether  an 
alteration  of  a  note  destroys  it.  The  question  is,  is  the  note 
sued  upon  the  same  note,  in  legal  effect,  as  that  signed  by 
Coburn  ?  If  the  alteration  made  the  note  a  different  one  in 
legal  effect,  then  it  is  not  Coburn's  note,  and  he  is  not  bound 
by  it.  These  views  are  fully  sustained  by  the  current  of  au- 
thorities in  this  State  and  elsewhere."  See  the  authorities- 
there  cited. 

The  views  already  expressed  show  very  clearly  that,  in  our 
opinion,  the  trial  court  committed  no  error  in  overruling  the 
appellant's  motion  for  a  judgment  in  his  favor  on  the  spe- 
cial findings  of  facts.  We  are  satisfied  that,  upon  the  facta 
found  and  the  law  applicable  thereto,  the  appellee,  as  the 
surety  only  of  his  co-defendant  May  upon  the  note  in  suit^ 
was  discharged  from  all  liability  thereon. 

We  deem  it  unnecessary  for  us  to  extend  this  opinion  in 
an  examination  of  the  sufficiency  of  the  evidence  to  sustain 
the  court's  special  findings  of  facts,  which  is  the  only  ques- 
tion presented  for  decision  by  the  alleged  error  of  the  court 
in  overruling  the  appellant's  motion  for  a  new  trial.  It  will 
suffice  to  say,  on  this  point,  that  the  evidence  in  the  record 
fairly  tends  to  sustain  the  special  findings  of  facts  in  every 
material  particular ;  as  the  rule  is  settled  that,  in  such  a  case, 
this  court  will  not  disturb  the  finding  or  verdict  upon  the  mere 
weight  of  the  evidence. 

It  appears  to  this  court,  from  the  record  before  us,  *<that 

the  merits  of  the  cause  have  been  fairly  tried  and  determined 

in  the  court  below ;"  and,  in  such  a  case,  section  580  of  the 

code  forbids  that  the  * 'judgment  be  stayed  or  reversed,  in 

whole  or  in  part." 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
Petition  lor  a  rehearing  overruled. 
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141  iw  ^IFARIAN  HiGHTS,— United  States  Survey. —Conveyance  by  Metes  and 
Bounds.—ln  1858  the  United  States  issued  to  A.  a  patent  for  the  west 
|ji9oas466|  i  at  the  soathwest  |  of  section  6,  township  6  north,  range  6  west.  In 
1851  the  United  States  granted  to  the  State  of  Indiana  as  swamp  lands, 
and  January  4th,  1854,  A.  purchased  from  the  State,  the  east  ^  of  the 
southwest  i  of  said  section,  and  obtained  a  patent  therefor.  The  sub- 
divisions named  above  were  as  laid  off  and  designated  in  the  original  sur- 
vey, under  the  direction  of  the  Surveyor  General  of  the  United  States. 
In  1843  a  re-survey  of  these  lands  was  made  by  the  direction  of  said 
officer,  under  the  act  of  Congress  of  March  3d,  1837,  including  in  said 
«ui*vey  a  pond  covering  a  portion  of  said  land,  and  the  tract  boolc  re- 
turned with  said  survey  designated  a  certain  part  of  said  land  as  the 
''^southwest  fraction  of  said  section,  town  and  range, '^  etc.,  describing 
it  by  metes  and  bounds  corresponding  on  the  north  and  east  to  the 
meandering  of  the  shore  of  said  pond ;  and  in  1845  the  United  States 
granted  said  southwest  fraction  to  the  State  for  the  Wabash  and  Erie 
canal,  which,  on  June  1st,  1869,  sold  the  same  to  the  remote  grantor  of 
B.,  who  claims  title,  and  is  in  possession  under  an  unbroken  chain  of 
deeds,  duly  recorded,  this  fraction  containing  39  acres,  and  being  boun- 
ded on  the  north  and  east  by  a  marshy  pond,  not  navigable. 

Seld^  that  A.  is  the  owner  of  all  the  land  covered  by  the  patents  issued 
to  him  except  the  39-aere  fraction,  and  that  B.  is  not  the  owner  or  enti- 
tled, by  reason  of  any  riparian  rights,  to  the  possession  of  anything 
more  than  is  included  in  the  boundaries  of  said  fraction,  and  the  fact 
that  the  land  borders  on  said  pond  does  not  give  him  a  right  to  pos- 
session to  the  center  of  said  pond,  the  original  survey  of  the  pond  and 
margins  having  been  made  as  though  the  whole  were  dry  land. 

^eldf  also,  that,  where  one  purchases  land  bordering  on  non-navigable 
water,  he  can  not  maintain  a  claim  of  title  to  the  center  of  the  water, 
where  such  a  claim  would  overlap  the  section  lines  as  surveyed. 

Presumption.— -4c«  of  Congress  of  March  3dy  1845.— The  act  of  Con- 
gress of  March  3d,  1845,  gave  to  the  State  one  moiety  of  all  unsold  and 
otherwise  unencumbered  lands  in  the  Yincennes  district,  to  aid  the 
State  in  its  internal  improvement  work,  the  moiety  to  be  selected  by 
commissioners  as  therein  provided;  and  the  presumption  is,  that,  where 
the  commissioners  selected  fractional  sections,  such  selection  was  nec- 
essary to  cany  out  the  provisions  of  the  act  requiring  an  equal  division. 

From  the  Greene  Circuit  Court. 

W.  I.  Baker  and  L.  8haw^  for  appellant. 

A,  O.  Cavins  and  E.  H,  C.  CavinSy  for  appellees. 
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KawooHByC. — ^This  was  an  action  for  the  Recovery  of  teal 
estate,  brought  bj  Marshal  N.  Ogle  and  the  appellees  other 
than  Bethia  L.  Ogle,  against  the  appellant.  Since  the  judg- 
ment Marshal  N.  Ogle  has  died,  and  the  name  of  Bethia  L. 
has  been  added  to  the  record  as  one  of  his  heirs. 

The  facts  in  the  case,  and  the  legal  questions  involved, 
sufficiently  appear  in  the  special  finding  of  facts  and  conclu- 
sioh8  of  law,  of  which  we  copy  all  that  bears  on  the  ques- 
ti(ms  either  of  law  or  fact,  as  follows : 

*«That,  on  ^ •—  1858,  the  United  States  issued  to  At- 

fred  M.  Ogle  a  patent  for  the  land  described  as  the  west 
half  of  the  south-west  quarter  of  section  six,  in  township  six 
north,  in  range  six  west,  in  Greene  county,  Indiana ;  that, 
in  1851,  the  United  States  granted  to  the  State  of  Indiana, 
as  swamp  lands,  under  the  laws  relating  to  swamp  land,  and 
that  afterward,  on  January  4th,  1854,  Alfred  M.  Ogle  pur- 
chased of  the  State  of  Indiana,  the  land  described  as  the  east 
half  of  the  south-west  quarter  of  said  section,  in  Greene 
county,  Indiana,  and  obtained  from  the  State  a  patent  there- 
for ;  and  that  the  plaintiffs  are  the  owners,  by  descent  from 
said  Alfred  M.  Ogle,  as  his  .heirs,  of  the  interest  in  said 
lands  that  was  vested  in  said  Alfred  M.  Ogle,  by  virtue  of 
said  patents. 

^^That  the  subdivisions  of  said  land,  described  in  said  grant 
and  patents,  are  the  subdivisions  as  laid  off  and  designated 
in  the  original  survey  of  lands  in  said  county,  under  the  di- 
rections of  the  Surveyor  General  of  the  United  States  ;  that, 
in  the  year  1843,  a  re-survey  of  said  lands  was  made  by  Na- 
thunel  L.  Squibbs,  under  the  direction  of  the  Surveyor 
General  of  the  United  States,  under  the  act  of  Congress  of 
March  3d,  1837,  5  U.  S.  Stat,  at  Large,  p.  170,  including 
in  said  survey  the  boundaries  of  a  pond  covering  a  part  of 
said  land ;  that  the  tract  book  returned  with  said  survey 
designated  a  certain  part  of  said  land  as  the  <  south-west 
fraction  of  said  section,  town  and  range,  containing  thirty- 
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nine  acres,  including  that  part  of  said  quarter  section  lying 
south-west  of  said  pond,  the  boundary  and  meander  lines  of 
which  are  as  follows,  to  wit :  Beginning  at  the  south-west 
comer  of  said  section  six,  and  running  thence,  for  the  west 
side  of  said  tract,  north  on  the  west  line  of  said  section 
thirty-nine  chains  to  said  marshy  pond,  and  for  the  south 
side,  running  east  from  said  comer,  on  the  south  side  of 
said  section,  twenty-two  chains  to  said  pond,  and  for  the 
meander  line  of  said  pond,  running  as  follows,  to  wit :  Be- 
ginning at  a  point  on  the  west  line  of  said  section  at  a  point 
thirty-nine  chains  north  of  the  south-west  comer  of  said 
section  six ;  thence  south  thirty-lSve  degrees  east,  eleven 
chains ;  thence  south  twenty-five  degrees  east,  ten  chains ; 
thence  south  forty  degrees  east,  five  chains ;  thence  south 
thirty-one  degrees  east,  six  and  one-half  chains ;  thence  south 
twenty-four  degrees  east,  seven  chains ;  thence  south  forty- 
seven  '  degrees  east,  six  and  ninety  hundredths  chains,  to 
the  south  line  of  said  section.' 

"That,  in  the  year  1845,  the  United  States  granted  said 
land  to  the  Wabash  and  Erie  Canal,  by  the  description  of 
the '  south-west  fraction'  of  section  6 ,  town  and  range  aforesaid, 
and  that  on  June  1st,  1869,  the  Wabash  and  Erie  Canal,  by 
the  trustees,  sold  and  conveyed  said  land,  so  granted  to  it, 
to  one  Tobias  Pope,  under  whom  the  defendant  claims  title 
by  an  unbroken  chain  of  deeds,  all  duly  recorded ;  and  by 
said  deeds  the  defendant  is  the  owner  of  the  interest  granted 
by  the  United  States  to  the  Wabash  and  Erie  Canal ;  that 
the  defendant  is  now  in  possession  of  said  tract  of  39  acres, 
and  he  and  those  under  whom  he  claims  have  been  in  pos- 
session thereof  for  eight  years  last  past,  and  the  remaining 
portion  of*said  land  is  now  and  has  always  been  wild,  uncul- 
tivated and 'unoccupied,  and  not  in  the  actual  possession  of 
any  one.  *  *  That  said  land  is  situated,  with  referenoeto 
a  pond,  as  shown  in  the  following  plat,  to  wit : 
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A— ^.  W.  cor.  Section  6,  [SCALE— 40  Ch's  to  an  inch.] 

B— J\r.  E.  cor.  Section  6. 
T—S.  W.  cor.  Section  6. 

''That  said  pond  is  from  a  mile  to  a  mile  and  a  half  la 
width  from  east  to  west,  and  extends  from  town  7,  range  6, 
on  the  north,  to  and  including  the  northern  part  of  section 
7  in  town  6,  range  6  ;  that  the  water  from  Buck  Creek  flows 
in  on  the  north  and  down  the  east  part  of  said  land,  and 
Bee  Hunter  Creek  flows  in  on  the  north  and  down  the 
west  side  of  said  pond  toward  the  outlet  to  the  south,  the 
current  being  very  slight  and  gentle  ;  that  in  high  water  the 
said  pond  is  covered  with  water  to  the  depth  ranging  from 
one  to  five  or  six  feet;  that,  in  ordinary  seasons,  the  water 
covers  parts  of  said  pond  during  the  whole  year ;  that,  in 
exceedingly  dry  seasons,  the  water  disappears  below  the 
surface,  leaving  the  wet  marshy  ground  visible,  and  at  one 
time  parts  of  it  became  so  dry  that  portions  of  the  vegeta- 
tion in  the  pond  ignited  and  burned,  so  that  holes  were  left 
in  the  surface  of  the  bottom  of  the  pond ;  that,  in  ordinary 
seasons,  the  water  extends  over  all  the  pond,  except  during 
the  months  of  August,   September  and  October,  when  it 

usually  recedes  from  all  except  the  low  parts  of  it,    *    * 
Vol.  76.— 20 
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"That  plaintiffs  never  acquired  title  to  said  land  in  any 
other  manner  than  by  virtue  of  their  aforesaid  patents,  and 
neither  of  the  parties  have  been  in  possession  of  any  part  of 
said  land  for  twenty  years  in  succession. 

««J.  C.  Robinson,  J.  C.  C." 

The  conclusions  of  law  on  the  foregoing  facts,  were : 

^^ First.  That  plaintiffs  are  the  owners  and  entitled  to 
the  possession  of  all  the  land  described  in  their  complaint, 
except  the  39  acres  described  by  metes  and  bounds  and  de- 
signated in  the  sui-vey  of  N.  L.  Squibbs,  above  referred  to, 
as  the  south-west  fraction  of  section  6. 

^^ Second,  That  said  defendant  is  the  owner  and  entitled 
to  the  possession  of  the  39  acres  included  in  the  metes  and 
bounds  of  the  said  survey  of  said  Squibbs,  and  therein  de- 
signated as  the  south-west  fraction  of  section  6. 

^^  Third.  That  said  defendant  is  not  entitled  to  the  own- 
ership or  possession  of  any  of  the  lands  described  in  the 
complaint  herein,  lying  outside  of  the  boundaries  defined  in 
said  survey  of  said  Squibbs  and  designated  as  said  *S.  W. 
frac.  sec.  6,'  by  reason  of  any  riparian  right. 

**JoHN  C.  Robinson,  J.  C.  C." 

The  defendant  excepted  to  the  first  and  third  of  said  con- 
clusions of  law,  and  the  plaintiffs  excepted  to  the  second  of 
said  conclusions. 

The  appellant  has  assigned  for  error  the  conclusions  of 
law  to  which  he  excepted,  and  the  appellees  have  assigned  a 
cross  error  on  the  second  conclusion  of  law. 

The  appellant  claims  that,  inasmuch  as  his  tract  of  thirty- 
nine  acres  borders  on  the  marshy  pond,  his  title  extends  to 
the  center  of  the  pond,  and  is  not  confined  to  the  boundary 
defined  by  the  Squibbs  sur\'ey.  Under  the  facts  f(Jund  we 
deem  this  claim  inadmissible.  By  the  original  survey,  the 
pond,  as  well  as  its  margins,  had  been  surveyed  as  public 
land.  The  section,  half-section  and  quarter-section  lines 
were  run  and  defined  as  though  the  whole  had  been  dry 
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land.  Suppose,  then,  that  Pope,  through  whom  the  appel- 
lant claims,  had  purchased  the  whole  of  the  southwest  quar- 
ter, instead  of  a  portion  of  it,  his  right  mast  have  terminated 
at  the  boundary  of  the  quarter-section.  No  claim  could  have 
been  made  to  the  center  of  the  pond  by  reason  that  the  east- 
ern boundary  of  his  purchase  bordered  on  its  margin  ;  for,  in 
the  case  supposed,  the  eastern  boundary  would  have  been  in 
the  body  of  the  pond,  over  one-fourth  of  a  mile  from  the 
western  shore  line.  Certainly  the  purchase  of  a  fraction  of 
the  quarter-section  could  not  give  to  the  purchaser  a  larger 
body  of  land  than  a  grant  of  the  whole  would  have  done. 
To  give  effect  to  the  claim  of  the  appellant,  his  thirty-nine- 
acre  purchase  in  the  southwest  corner  of  the  section  must  be 
held  to  invest  him  with  a  title  to  all  of  the  southwest  and  a 
half  or  more  of  the  southeast  quarter,  south  of  a  line  thirty- 
nine  chains  north  of  the  southern  boundary  of  the  section. 
Such  a  result  would  unduly  magnify  the  importance  of  the 
Squibbs  survey. 

Counsel  for  the  appellant  refer  us,  in  support  of  their 
position,  to  Ross  v.  Faust y  54  Ind.  471,  and  Ridgway  v. 
Ludlow  J  58  Ind.  248  ;  but  the  facts  in  those  cases  differed 
essentially  from  those  in  this  case.  Ross  v.  Faust^  supra^ 
involved  the  question  of  riparian  rights  of  the  owners  of 
land  bordering  on  White  river,  in  Marion  county.  The  bed 
of  the  river  had  not  been  surveyed  as  a  part  of  the  public 
domain,  but,  on  the  theory  that  White  river  was  a  navigable 
stream,  the  government  surveys  had  been  terminated  at  the 
margin  thereof.  It  was  held  that  the  watercourse  in  ques- 
tion was  not  a  navigable  river,  and  that  the  owners  of  land 
on  its  banks  took  to  the  thread  of  the  stream. 

Ridgway  v.  Ludlow ^  supra ^  presents  this  state  of  facts, 
as  we  understand  them.  A  lake  covered  a  portion  of  the 
southeast  quarter  of  a  certain  section  of  land,  and  the  larger 
portion  of  the  southwest  quarter,  and  extended  over  into 
the  section  adjoining  on  the  west.     The  survey  showed  no 
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subdivisions  of  less  than  a  quarter  section.  A  narrow  strip 
of  land  extended  from  east  to  west  between  the  lake  and 
the  south  line  of  the  southwest  quarter  of  the  section.  The 
west  half  of  this  strip  had  been  conveyed  by  metes  and 
bounds,  which  carried  the  northern  boundary  to  the  south 
shore  of  the  lake,  but  did  not  mention  that  as  the  boundary, 
and  it  was  held  that  the  deed  gave  the  grantee  title  to  the 
center  of  the  lake.  The  case  does  not  state  the  phraseology 
of  the  patent  from  the  United  States  to  the  party  through 
whom  the  claimant  derived  his  title ;  but  there  is  nothing 
to  indicate  that  the  dry  laud  had  been  separately  surveyed 
and -patented  by  the  government,  nor  that,  by  extending  the 
boundary  of  the  grant  to  the  center  of  the  lake,  it  would 
absorb  and  override  the  lien  of  any  legal  subdivision  of  the 
quarter  section. 

We  do  not  think  that  either  of  the  cases  cited  sus- 
tains the  claim  of  the  appellant,  nor  do  we  know  of  any 
case  that,  goes  to  the  extent  of  deciding  that  a  purchase 
of  a  given  subdivision  of  public  lands  which  happens  to- 
have  for  one  of  its  boundaries  a  marsh  or  pond,  will  give 
the  purchaser  a  part  or  all  of  another  defined  subdivision, 
in  order  to  reach  the  center  of  such  pond.  On  the}  con- 
trary, in  the  case  of  Yates  v.  Milwaukee^  10  Wal.  497,  the 
rule  is  laid  down,  that  if  the  bed  of  a  stream  was  originally 
a  part  of  the  public  lands  of  the  United  States,  a  grant  of 
land  bordering  thereon,  and  defined  by  metes  and  bounds 
corresponding  to  the  meandering  of  the  shore  line,  would 
limit  the  title  to  the  margin  of  the  stream. 

The  appellees  claim  that  the  Squibbs  survey  was  not  au- 
thorized by  any  law,  and  was  therefore  void  ;  that  the  sub- 
sequent purchase  by,  and  the  grant  to,  Alfred  M.  Ogle, 
vested  in  him  the  title  to  the  entire  west  half  of  the  south- 
west quarter,  notwithstanding  the  prior  grant  of  the  39  acres- 
to  the  State  of  Indiana  for  the  purposes  of  the  Wabash  and. 
Erie  Canal. 
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Tlie  act  of  March  3d,  1837,  referred  to  in  the  finding  as 
authority  for  the  Squibbs  survey,  was  an  act  making  appro- 
priations for  various  purposes,  and,  among  others,  for  com- 
pleting the  surveys  of  unfinished  portions  of  townships,  is- 
lands, lakes,  etc.,  in  Ohio,  Indiana,  Michigan  and  Wiscon- 
sin. We  do  not  deem  it  necessary  to  enter  into  a  discussion 
of  the  powers,  under  said  statute,  of  the  officers  having 
-charge  of  the  public  lands,  or  to  determine  whether  the  land 
in  controversy  was  embraced  within  the  act,  as  we  think  the 
State  acquired  a  good  title  to  the  thirty-nine-acre  tract  by 
-virtue  of  the  act  of  Congress  of  March  3d,  1845,  granting 
<;ertain  lands  to  the  State  of  Indiana  to  enable  the  State  to 
extend  and  complete  the  Wabash  and  Erie  Ganal  from  Terre 
Haute  to  the  Ohio  river.     5  U.  S.  Stat,  at  Large,  p.  731. 

The  first  section  of  this  act  gave  to  the  State  one  moiety 
of  the  unsold  public  lands  in  a  strip  five  miles  wide  on  each 
side  of  said  canal,  to  be  selected  by  an  ageut  or  agents,  to 
be  appointed  by  the  Governor,  subject  to  the  approval  of 
the  Secretary  of  the  Treasury  of  the  United  States,  reserv- 
ing to  the  United  States  each  alternate  section,  or  other 
proper  subdivision  of  said  land. 

The  second  section  granted  to  the  State  one  moiety  of  all 
the  other  lands  in  the  Vincennes  land  district,  remaining 
unsold  and  not  otherwise  encumbered,  to  be  selected  under 
the  authority  and  by  the  direction  of  the  Governor.  The 
lands  so  selected  were  required  to  be  reported  by  the  Gov- 
•emor  to  the  land-office  at  Vincennes. 

As  the  court  found  that  this  particular  tract  of  land  was 
granted  by  the  United  States  to  the  State  for  canal  pur- 
poses, by  the  act  of  1845,  such  finding  includes  the  finding 
of  the  fact  that  it  was  selected  in  the  manner  provided  for 
in  said  act,  as  the  grant  could  not  take  effect  until  such  se- 
lection was  made  and  notice  thereof  given  to  the  proper 
land-office.  The  act  did  not  limit  the  selection  to  the  orig- 
inal subdivisions  of  the  public  lands,  and  it  may  be  that,  to 
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give  the  State  an  even  moiety,  it  became  necessary,  in  some 
cases,  to  select  a  less  quantity  than  such  a  subdivision.  We 
can  not  presume  that  such  was  not  the  case ;  on  the  con- 
trary, the  legal  presumption  is,  in  the  absence  of  counter- 
vailing proof,  that  public  officers  have  properly  performed 
their  public  duties.  We  are  of  opinion  that  the  circuit  court 
did  not  err  in  its  conclusions  of  law,  and  that  its  judgment 
should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion  that  the  judgment  below  be  and  it  is  in  all  things 
affirmed,  at  the  costs  of  the  appellant. 
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SUKDAT  liAW.^Sale  of  Cigars.— The  sale  of  cigars  on  Sunday,  in  the 
usual  course  of  the  seller^s  business,  to  an  habitual  smoker  of  cigars, 
is  a  violation  of  the  Sunday  law. 

Same. — Hotel-Keeper, —A  hotel-keeper  may  not  keep  open,  on  Sunday^ 
a  stand,  bar  or  other  place,  for  the  purpose  of  general  sales  of  cigai» 
or  tobacco  to  resident  customera  or  boarders,  however  it  may  be  as 
to  the  transient  guest,  who  had  had  no  opportunity  to  provide  for  his 
Sunday  wants.     Carver  v.  The  State^  69  Ind.  61,  disapproved. 

Same,— Necessity, — The  court  does  not  know  judicially,  that  smoking  a 
cigar,  by  one  who  has  acquired  the  habit,  is  a  necessity. 

Same.— The  word  ''necessity,"  as  used  in  the  Sunday  law,  does  not  mean 
an  absolute  or  physical  necessity,  but  a  moral  fitness  or  propriety  of 
the  work  or  labor  done,  under  the  circumstances  of  the  particular  case. 
It  ought  to  be  an  unforeseen  necessity,  or  such  as  could  not  reasonably 
have  been  provided  against. 

From  the  Marion  Criminal  Court. 

O.  T.  BoaZy  for  appellant. 

D.  P.  Baldwin^  Attorney  General,  and  J.  B.  Elamy 

Prosecuting  Attorney,  for  the  State. 
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Woods,  J. — The  appellant  was  tried  and  convicted  before 
a  justice  of  the  peace  upon  a  charge  of  violating  the  Sunday 
law,  in  that  on  Sunday,  the  23d  day  of  October,  1881,  he 
was  found  at  common  labor  and  engaged  in  his  usual  avoca- 
tion [vocation],  to  wit:  Selling  cigars  and  tobacco  to  one 
James  Smith  and  divers  other  persons  of  unknown  names^ 
the  transaction  not  being  a  work  of  charity  or  necessity. 

Upon  appeal  to  the  criminal  court  the  defendant  was  again 
tried,  convicted  and  adjudged  to  pay  a  fine.  No  question  is 
made  of  the  formal  sufficiency  of  the  affidavit.  The  appeal 
is  based  entirely  upon  the  proposition,  that  the  finding  of  the 
court  was  contrary  to  the  law  and  the  evidence,  and  not  sus- 
tained by  sufficient  evidence.  The  evidence  was  as  follows : 
James  Smith  testified :  ^'My  name  is  James  Smith ;  I  reside 
in  the  city  of  Indianapolis ;  I  know  the  defendant,  Oscar 
Mueller ;  he  is  the  person  now  here  in  court  as  the  defend- 
ant in  this  cause ;  he  is  over  fourteen  years  of  age ;  he  is 
engaged  in  the  business  of  retailing  cigars,  and  has  what  is 
called  a  cigar  store ;  he  also  keeps  tobacco  in  other  forms 
for  sale  at  retail,  and  has  no  other  business  in  connection 
with  his  cigar  and  tobacco  business  ;  I  am  an  habitual  smoker 
of  cigars  and  chewer  of  tobacco,  and  on  Sunday  the  23d 
day  of  October,  1881,  I  went  into  his  place  of  business  and 
bought  of  him  two  cigars  and  a  quarter  of  a  pound  of  chew- 
ing tobacco  ;  he  was  then  carrying  on  his  business  as  usual, 
and  just  as  he  did  on  week  days ;  he  delivered  to  me  the 
said  cigars  and  tobacco,  and  I  paid  him,  at  the  time,  ten 
cents  for  the  cigars  and  twenty  cents  for  the  chewing  tobacco, 
and  he  accepted  the  money.  This  was  in  this  year,  1881, 
and  in  the  city  of  Indianapolis,  Marion  county,  Indiana. 
There  was  nothing  said  between  us  about  the  said  t^nsac- 
tion,  except  that  I  simply  called  for  what  I  wanted,  and  he 
waited  on  me  just  as  he  would  on  any  other  day  of  the  week. 
There  were  several  other  persons  in  the  place,  buying  as  I 
was,  but  I  do  not  now  know  who  they  were," 
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Ed.  Stewart  testified :  <*I  made  the  affidavit  in  this  cause. 
I  knew  of  cigars  and  tobacco  being  sold  to  James  Smith  as 
charged  in  the  affidavit,  and  also  to  some  others,  on  the 
same  day,  but  I  did  not  know  who  any  of  them  were." 

The  section  of  the  law  under  which  the  prosecution  was 
instituted  is  a  substantial,  though  not  literal,  re-enactment 
of  the  act  of  February  28th,  1855,  2  R.  S.  1876,  p.  483, 
and  reads  as  follows :  "Whoever,  being  over  fourteen  years 
of  age,  is  found  on  the  first  day  of  the  week,  commonly 
called  Sunday,  rioting,  hunting,  fishing,  quarreling,  at  com- 
mon labor,  or  engaged  in  his  usual  avocation  [vocation?], 
works  of  charity  and  necessity  only  excepted,  shall  be  fined 
in  any  sum  not  more  than  ten  nor  less  than  one  dollar ;  but 
nothing  herein  contained  shall  be  construed  to  affect  such  as 
conscientiously  observe  the  seventh  day  of  the  week  as  the 
Sabbath,  travellers,  families  removing,  keepers  of  toll-bridges 
and  toll-gates,  and  ferrymen  acting  as  such."  Public  Of- 
fenses, Acts  of  1881,  p.  194,  sec.  95. 

The  appellant's  counsel,  rel3nng  mainly  upon  the  opinion 
in  the  case  of  Carver  v.  The  State^  69  Ind.  61,  asks  us  to 
declare  judicially,  that  cigars  and  tobacco,  in  the  sense  of 
the  law,  are  necessities  to  those  who  are  accustomed  to  use 
them,  and  hence  that  the  defendant  had  the  right  to  pursue 
on  Sunday  his  usual  vocation  of  supplying  these  articles  to 
those  who  needed  them. 

The  proper  interpretation  and  application  of  a  law  like 
this  is  necessarily  difficult.  Necessity,  like  fraud,  is  incapa^ 
ble  of  a  definition  at  once  accurate  and  sufficiently  compre- 
hensive to  accomplish  the  object  of  this  enactment.  The 
law,  however,  must  often  deal  with  the  indefinable.  The  law- 
giver's work  is  to  make  the  law  in  such  general  or  specific 
terms  as  are  deemed  suitable  to  declare  his  purpose.  The 
duty  of  the  courts  is  not  to  defeat,  but  to  discover  and  en- 
force, the  legislative  design. 
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The  command  of  the  law  in  question  is  that  men  shall  not 
engage  in  common  labor  or  in  their  accustomed  pursuits  on 
Sunday,  works  of  charity  or  necessity  excepted.  What 
should  be  deemed  a  necessity,  the  law  itself  could  not  well 
have  been  made  to  say,  and  any  attempt  of  the  couits  to 
frame  a  definition  of  general  application  would  be  more 
likely  to  produce  confusion  than  certainty.  The  question 
in  each  case  must  be  decided  according  to  the  circumstances, 
and  is  therefore  more  a  question  of  fact  than  of  law. 

Much  of  the  prevalent  confusion  and  doubt  upon  the  sub- 
ject has  arisen,  probably,  from  attempts  made  to  determine 
and  declare,  as  by  a  rule  of  law,  that  which  was  properly  de- 
terminable only  as  a  matter  of  fact,  or,  at  most,  of  combined 
law  and  fact.  For  instance,  it  is  said  in  Carver  v.  The  8tate^ 
that  ''In  this  State  it  has  been  held  that  manufacturing 
malt  beer,  gathering  and  boiling  sugar  water  to  prevent  its 
waste,  receiving  the  verdict  of  a  jury  by  a  court,  and  gather- 
ing the  fruits  of  the  earth  to  prevent  their  decay  and  taking 
them  to  the  market-place  on  Sunday,  are  works  of  necessity 
within  the  meaning  of  the  present  act."  But  a  reference  to 
the  cases  cited  will  show  that  each  of  them  was  decided  upon 
its  own  circumstances.  Manufacturing  malt  beer  on  Sunday 
was  not  unlawful,  because  the  process  could  not  otherwise 
be  completed ;  gathering  and  boiling  sugar  water,  because 
it  was  necessary  in  order  to  save  it ;  hauling  melons  to  mar- 
ket, because,  as  the  defendant  in  the  case  was  situated,  he 
could  not  otherwise  have  saved  his  property.  But  the  cases 
are  not  authority  to  the  effect,  that  if  the  defendant,  in  any 
of  the  cases,  had  done  more  than  was  reasonably  necessary, 
he  would  not  have  been  amenable  to  the  law.  To  illustrate  : 
The  necessity  of  gathering  the  sugar  water  as 'it  runs  is 
manifest,  but  whether  the  boiling  of  it  is  necessary  may  de- 
pend on  the  means  of  storing  and  saving  it  which  the  party 
has  on  hand,  or,  under  the  circumstances,  ought  to  have  had 
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ready.   The  necessity,  in  any  such  case,  is  to  be  determined 
evidently  as  a  matter  of  fact. 

It  is  further  said  in  the  Carver  case,  that  the  true  rule  was 
laid  down  inWilkinson  v.  TTie  IState^  59  Ind.  416,  namely : 
**That  labor  performed  on  Sunday,  wMch  is  necessary,  under 
any  particular  state  of  circumstances,  for  the  accomplishment 
of  a  lawful  purpose ,  is  not  a  violation  of  the  Sunday  law ; '  *  and , 
proceeding  from  this  proposition,  the  opinion,  apparently 
for  the  purpose  of  accurately  stating  the  exact  point  decided, 
says :  '^Keeping  a  hotel  in  this  State  on  Sunday  is  not  un- 
lawful. Keeping  a  hotel  on  Sunday,  in  the  same  way  that 
it  is  usually  kept  on  a  week  day,  is  not  unlawful.  It  follows, 
then,  that  if  a  hotel  keeps  a  cigar  stand,  which  is  a  part  of 
its  establishment,  from  which  it  sells  cigars  to  its  guests, 
boarders  and  customers,  on  a  week  day,  to  sell  cigars  from 
the  same  stand  in  the  same  way  on  Sunday  is  not  unlawful. 
Indeed,  we  see  no  difference,  legally,  between  the  act  of 
selling  a  cigar  under  such  circumstances,  and  the  act  of 
furnishing  a  cup  of  tea  or  coffee,  a  meal  of  victuals,  or  supply- 
ing any  other  daily  want,  to  a  customer  on  Sunday  for  pay." 

If  hotel -keepers  may  maintain  cigar  stands,  and  sell  there- 
from on  Sunday  to  their  guests,  boarders  and  customers,  and 
ordinary  dealers,  who  do  not  keep  hotel,  can  not  sell  from 
their  places  of  business,  it  is  evident  that  the  users  of  to- 
bacco or  cigars  will  become  Sunday  customers  of  the  hotels^ 
and  there  will  result  an  odious  and  intolerable  monopoly, 
which  ought  to  condemn  the  interpretation  of  the  law  that 
leads  to  it.  Whether  the  hotel-keeper  may  provide  and 
furnish  cigars  and  tobacco,  on  Sunday,  to  his  travelling 
guest,  who  may  reasonably  be  supposed  to  have  had  no  op- 
portunity to  supply  himself  for  the  day,  need  not  be  decided, 
as  the  question  is  not  before  us.  But  that  he  may  not  keep 
open  a  stand,  bar  or  other  place,  for  the  purpose  of  general 
sales  to  resident  customers  or  boarders,  who,  like  other  cit^ 
izens,  ought  to  anticipate  and  furnish  a  supply  for  their 
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Sunday  wants,  seems  clear.  There  should  be  no  privilege 
allowed  to  the  hotel-keeper,  of  selling  to  his  boarders  and 
resident  customers,  which  is  not  allowed  to  the  keeper  of  a 
boarding  house  or  restaurant,  or  to  other  classes  of  dealers. 

But  the  claim  is  made  that  it  is  not  unlawful  to  sell  cigars 
on  Sunday  to  any  one  accustomed  to  use  them,  because 
'^smoking  a  cigar,  by  those  who  have  acquired  the  habit,'* 
is  "clearly  a  necessity."  Upon  what  principle  the  court  can 
take  judicial  knowledge  of  such  a  fact.  If  it  be  a  fact,  is  not 
plain.  It  is  hardly  probable  that  the  law-makers  contem- 
plated that  the  craving-s  of  a  morbid  and  unnatural  appetite 
should  be  deemed  to  create  such  an  imperious  necessity  for 
appeasement  as  that  the  general  requirement  for  Sunday  ob- 
servance should  yield  to  it,  while  the  supplying  of  the  ordi- 
nary necessities  of  life,  like  food  and  clothing,  by  purchase 
and  sale  out  of  the  stores,  should  be  forbidden. 

The  drinking  of  intoxicating  liquors  is  not  unlawful  upon 
any  day ;  and  upon  all  days,  except  Sunday  and  some  other 
specified  days,  their  sale  is  not  unlawful.  If  it  can  be  said 
by  the  court  that  a  cigar  is  necessary  to  the  smoker,  it  is  no 
less  certainly  known  that  a  drink  is,  in  the  same  sense,  need- 
ful to  the  drinker.  The  appetite  for  the  latter  is  not  weaker 
than  the  demand  for  the  former.  The  law,  however,  spe- 
cifically forbids  the  sale  of  intoxicating  liquors  on  Sunday  ► 
He  who  uses  them  must,  therefore,  anticipate  his  necessity^ 
and  provide  beforehand  a  supply  for  Sunday  use ;  and  no 
good  reason  occurs  to  us  why,  under  ordinary  circumstances, 
the  user  of  cigars  or  other  forms  of  tobacco,  should  not  be 
required  to  be  equally  provident. 

The  rule  which,  in  Carver  v.  The  State,  mipra^  is  declared 
to  be  the  true  rule,  is  in  fact  a  rule  which  can  not  be  prac- 
tically applied  without  nullifying  the  law.  To  repeat  it,, 
the  rule  is,  that  labor  whfch  is  neces^iary,  under  any  partic- 
ular circumstances,  for  the  accomplishment  of  a  lawful  pur- 
pose, is  not  forbidden.     This  deduces  the  necessity  from. 
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the  lawful  purpose ;  whereas,  under  the  terms  of  the  law, 
the  purpose,  or  work  done  to  accomplish  it,  can  be  lawful 
on  Sunday  only  when,  under  the  circumstances,  there  was 
41  present  and  pressing  necessity  for  its  accomplishment  on 
that  day.  Under  the  rule,  as  stated,  any  lawful  purpose 
may  be  accomplished  by  doing  on  Sunday  what,  under  the 
circumstances,  was  necessary  to  achieve  it.  The  law,  how- 
ever, makes  all  purposes  unlawful  in  so  far  as  they  require 
common  labor  or  the  pursuit  of  accustomed  employments 
on  Sunday,  except  works  of  charity  or  necessity.  So  that, 
in  order  to  determine  what  purposes  may  be  lawfully  at- 
tempted on  Sunday,  we  are  brought  back  to  the  original 
inquiry,  what  does  necessity,  as  used  in  this  law,  mean?  It 
may  be  said,  as  has  been  said  before,  that  it  does  not  mean 
:an  absolute  or  physical  necessity,  but  a  moral  fitness  or 
propriety  of  the  work  or  labor  done,  under  the  circum- 
stances of  any  particular  case.  Morris  v.  The  8ta.te^  31 
Ind.  189,  and  cases  cited.  Generally  speaking,  it  ought 
to  be  an  unforeseen  necessity,  or  if  foreseen,  such  as  could 
not  reasonably  have  been  provided  against. 

Coming  to  the  case  in  the  record,  the  evidence  shows  that 
the  defendant  on  Sunday  had  his  tobacco  store  open  for 
business,  without  any  pretence  of  necessity,  except  to  sell 
in  the  ordinary  way.  This  was  an  infraction  of  the  law,  if 
no  sale  had  been  made ;  but  the  particular  sale  charged  to 
have  been  made  to  Smith  is  established  by  the  evidence,  and 
Tio  special  necessity  for  the  transaction  is  disclosed.  If  it 
were  conceded  that  an  appetite  or  craving  creates  a  neces- 
sity, it  does  not  appear  that  Smith  was  suffering  or  bought 
for  the  purpose  of  immediate  use.  For  all  that  is  shown, 
he  may  have  made  the  purchase  as  a  matter  of  convenience 
only,  in  anticipation  of  future  wants. 

The  judgment  is  affirmed,  with* costs. 
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No.  7715. 

Baker  v.  Gausin. 

Evidence. — Assault  and  Battery. — Damages. — Declarations, — Res  QesUx. — 
In  an  action  for  damages  for  injuries  received  from  an  assault  and  bat* 
tery,  what  was  said  by  the  parties  during  tlie  altercation  is  admissible 
in  evidence  as  part  of  the  res  gestae ;  and  all  the  words  and  aqts  of  the 
parties  should  go  to  the  jury,  and  not  detached  words  or  sentences. 

Same. —  Witness. — Bystander. — The  declarations  of  a  bystander  at  such 
altercation,  made  during  its  progress,  if  they  are  necessary  to  a  full  un- 
derstanding of  the  character  of  the  act  under  investigation,  are  apart 
of  the  res  gestae^  and  are  admissible  in  evidence. 

Selp-Depence.— JJttZe  t»  Civil  Actions. — ^Where  one  acts  upon  appear- 
ances of  actual  and  immediate  danger,  and  sincerely  believes  that  he 
is  in  danger  of  suffering  great  bodily  harm,  he  can  not  be  held  liable 
in  damages  for  injuries  resulting  from  acts  done  by  him  in  the  proper 
and  reasonable  defence  of  his  person.  The  rule  of  self-defence  being;- 
the  same  in  civil  actions  as  in  cHminal  prosecutions,  what  would  justify 
one  who  is  assailed  by  another,  in  repelling,  the  assault  by  force,  will 
shield  him  from  damages  in  civil  proceedings. 

From  the  Oransre  Circuit  Court. 


y 


F.  Wilson^  M.  T.  Dunuj  G.  Putnam^  G.  W.  Friedley^  J. 
Riley i  G.  O.  Iseminger  and  T.  B,  Buskirk^  for  appellant. 
J.  W.  Buskirk  and  H.  C.  Duncan y  for  appellee. 

Elliott,  J. — ^The  only  point  in  this  case,  which  merits- 
consideration,  is  that  made  upon  -the  ruling  of  the  court  ex- 
cluding evidence  offered  by  the  appellant. 

Baker,  the  appellant,  and  Gausin,  the  appellee,  got  into 
an  altercation,  in  the  course  of  which  the  former  shot  and 
wounded  the  latter.  Different  and  conflicting  accounts 
were  given  by  the  parties  and  witnesses.  There  was  much 
evidence  tending  to  prove  that  the  appellee  was  the  ag- 
gressor; that  he  brought  about  the  quarrel,  and  had  vio- 
lently struck  the  appellant  and  had  threatened  to  give  him 
a  severe  beatiuor.  Jackson  H.  Glover  testified  that  he  was 
present  when  the  altercation  took  place,  and  gave  an  account 
of  what  he  saw  and  heard.  After  having  testified  to  an 
assault  by  appellee  upon  the  appellant,  the  witness  said: 
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*'They  were  parted,  and  Gausin  went  behind  the  counter; 
Baker  said  to  Gausin,  •!  have  taken  one  blow  off  you,  and 
I  won't  take  any  more  ;'  Gausin  said,  'Yes,  you  will  take  a 
>^  good  beating  if  I  strike  you  again  ;'  Baker  said,  'I  tell  you 

1  won't  take  it ;  I  have  been  imposed  on  enough  by  you, 
and  I'll  not  take  any  more  ;'  Gausin  said,  <Yes,  you  will,' 
and  started  toward  the  open  end  of  the  counter ;  Baker  \^a8  then 
standing  about  the  middle  of  the  room  ;  myself  and  Eklmun- 
son  were  standing  leaning  against  the  counter,  near  the 
money  drawer,  and  looking  toward  Gausin,  who  was  on  the 
inside  of  the  counter."  At  this  point  the  appellant  offered 
to  prove  what  was  then  said  by  Gausin.  The  offer  and  the 
ruling  of  the  court  are  shown  by  the  following  extract  from 
the  bill  of  exceptions:  **Here  the  defendant  offered  to 
prove  by  this  witness  that  the  instant  Gausin  started  to  go 
from  the  money  drawer  toward  the  open  end  of  the  counter, 
he  said  to  Edmunson,  loud  enough  for  Baker  to  have  heard 
the  words,  and  also  to  prove  that  defendant  did  hear  said 
words,  as  follows :  *Now,  here  is  hell  to  pay.*  To  the  ad- 
missibility of  which  testimony  the  plaintiff  objected,  and  the 
court  sustained  the  objection  of  plaintiff,  to  which  ruling  of 
the  court  the  defendant,  at  the  time,  excepted." 

The  language  used  by  appellee  was  undoubtedly  a  part  of 
the  res  gestoe.  What  the  participants  said  during  the  alter- 
cation was  as  much  part  of  the  transaction  as  were  the  blows 
and  the  other  acts  of  personal  violence.  What  is  said  by 
one  who  is  assailed  by  another,  as  well  as  what  is  said  by 
the  assailant,  are  material  parts  of  one  and  the  same  occur- 
rences. If  the  words  which  the  combatants,  in  a  personal 
rencounter,  used  were  not  pennitted  to  be  given  in  e\n- 
dence,  the  acts  themselves  would  often  be  misapprehended, 
and,  sometimes,  almost  unintelligible.  Clearlv  enousrh.  Gau- 
sin's  declarations  were  admissible  as  a  part  of  the  res  gestae. 
In  offering  to  prove  what  Gausin  said,  the  appellant  was 
offering  the  declaration  of  his  adversary,  and  this  certainly 
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was  competent,  even  if  it  had  not  been  a  part  of  the  res  gestce^ 
under  one  of  the  plainest  and  most  familiar  of  the  rules  of 
evidence. 

The  appellee's  counsel  argue  that,  although  the  excluded 
evidence  might  have  been  proper  in  a  criminal  prosecution 
against  appellant,  it  was  not  competent  in  a  civil  action. 
Counsel  say :  "It  seems  to  us  that  a  mere  belief  that  a  party 
is  about  to  be  attacked  would  not  excuse  him  from  the  con- 
sequences of  his  acts  in  a  civil  action,  and  that  the  distinc- 
tion is,  that,  in  a  criminal  prosecution,  if  a  party  has  reason 
to  believe,  and  does  believe,  that  he  is  about  to  suffer  great 
bodily  injury,  he  is  justified  in  resorting  to  violence  in  his 
supposed  self-defence,  although  he  may  not  actually  have 
been  in  danger,  but  that,  in  a  civil  action,  he  must  have 
actually  been  in  danger,  and  justified  in  using  violence ;  that 
mere  belief  is  not  sufficient,  and,  indeed,  neither  adds  nor 
takes  away  anything  from  his  defence." 

This  reasoning  is  unsound.  A  man  who  acts  upon  appear- 
ances of  actual  and  immediate  danger,  and  sincerely  believes 
that  he  is  in  danger  of  suffering  great  bodily  harm,  can  not 
be  held  liable  in  damages  for  injuries  resulting  from  acts 
done  by  him  in  the  proper  and  reasonable  defence  of  his 
person.  If  a  man  may  take  another's  life  in  self-defence, 
in  cases  where  there  are  appearances  creating  a  reasonable 
apprehension  of  actual  and  immediate  danger,  and  not  be 
held  amenable  to  criminal  punishment,  he  surely  can  not 
be  made  to  respond  in  damages  to  the  aggressor  whom  he 
wounds  but  does  not  kill.  The  principle  which  exculpates  in 
criminal  cases,  and  relieves  from  liability  in  civil,  is,  that 
the  man  who  makes  a  just  and  reasonable  defence  of  his 
person  is  not  a  wrong-doer ;  for  in  making  such  defence  he 
does  no  more  than  every  citizen  of  the  land  may  lawfully 
and  rightfully  do.  It  is  not  an  actionable  wrong  to  defend 
one's  self  against  an  unlawful  assault,  and  he  who  does  only 
that,  even  though  he  kill  or  grievously  wound  his  assailant. 
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can  not  be  made  to  3rield  a  compensation  in  damages  to  the 
person  or  persons  injured. 

The  only  question  which  even  justifies  debate  or  suggests 
doubt  is  whether  the  excluded  evidence  was  material.  If  it 
was  wholly  immaterial,  then  its  exclusion  was  a  harmless 
error,  and  harmless  errors  will  not  warrant  a  reversal.  We 
can  not  say  that  it  was  immaterial.  The  appellant  may  have 
understood  from  the  declaration,  that  it  was  a  threat  to 
renew  the  assault  made  upon  him  a  few  minutes  before. 
The  jury,  had  the  declaration  gone  to  them,  might  well  ha?e 
inferred  that  it  was  a  declaration  of  appellee's  intention  to 
renew  hostilities.  However  this  may  be,  the  trial  court  had 
no  right  to  say  that  a  declaration  made  at  the  time  the  alter- 
cation was  in  progress,  made  a  minute  or  two  after  the  first 
blow  was  struck,  and  an  instant  or  so  before  the  pistol  was 
discharged,  was  so  clearly  immaterial  as  to  justify  its  abso- 
lute exclusion  from  the  jury.  All  of  the  words  and  acts  of 
the  parties  ought  to  have  gone  to  the  jury.  It  is  not  for 
the  court  to  detach  words  or  sentences ;  all  should  go  to  the 
jury,  leaving  it  for  them  to  assign  to  acts  and  words  their 
proper  effect  and  meaning. 

Judgment  reversed,  with  costs,  and  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — We  are  asked  to  grant  a  rehearing  upon  the 
ground  that  the  testimony  excluded  was  that  of  the  declara- 
tion of  the  witness  himself,  and  not  that  of  the  appellee. 
In  the  original  opinion  we  made  a  full  and  literal  extract 
from  the  bill  of  exceptions,  from  which  it  very  fully  and 
clearly  appears  that  the  declaration  which  appellant  offered  to 
prove  was  that  of  the  appellee,  and  not  that  of  the  witness. 
Our  attention  is  now,  for  the  first  time,  expressly  directed 
to  the  language  of  the  motion  for  a  new  trial.  It  is,  as 
counsel  claim,  evident,  from  the  reason  assigned,  that  the 
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declaration  intended  was  that  of  the  witness.  It  is  proper, 
therefore,  that  we  should  examine  the  case  as  though  the 
declaration  was  that  of  the  witness,  and  not  that  of  the 
party.  The  argument  of  counsel,  as  shown  in  the  quotation, 
made  from  their  brief  in  the  original  opinion,  applies  fully 
to  the  question  presented,  whether  the  declaration  be  con- 
sidered as  that  of  the  appellee,  as  indicated  by  the  bill  of 
exceptions,  or  as  that  of  the  witness,  as  the  reason  assigned 
for  a  new  trial  seems  to  indicate.  If  it  were  broadly  con- 
ceded that  the  declaration  proposed  to  be  proved  was  that 
of  the  witness  the  result  must  be  the  same  as  that  declared 
in  the  opinion  heretofore  filed. 

It  appeared  that  appellee  was  the  aggressor ;  that  he  had 
inflicted  personal  violence  upon  the  appellant  an  instant 
before  the  words  were  uttered  ;  that  he  was  still  in  an  angry 
mood,  and  was  using  threatening  language  ;  that,  when  the 
words  were  spoken,  he  was  going  toward  the  appellant,  and 
that  his  manner  was  indicative  of  a  purpose  to  do  him  vio- 
lence. The  witness  was  in  a  position  to  clearly  see  what 
appellee  was  doing,  and  his  words,  spoken  in  the  very  heat 
and  excitement  of  the  contest,  ought  to  have  gone  to  the 
jury  in  order  that  they  might  have  fully  comprehended  the 
situation  of  the  parties,  their  motives  and  their  conduct.  If 
from  the  appearances  created  by  the  acts  of  the  appellee  and 
made  known  to  the  appellant  an  instant  before  he  discharged 
his  pistol,  he  had  reasonable  ground  to  apprehend,  and  did 
apprehend,  imminent  danger  of  great  personal  harm,  he  wa» 
justified  in  using  reasonable  force  to  protect  himself.  What 
the  appellee  did  when  behind  the  counter  could  have  been 
.seen  by  the  witness,  and  if  the  declaration  of  the  witness 
was  of  such  a  character  as  to  inform  appellant  that  he  was 
in  immediate  danger  of  grievous  bodily  harm,  he  was  enti- 
tled to  have  it  submitted  to  the  jury  along  with  all  the  other 
facts  and  circumstances  which  occurred  while  the  altercation 

was  still  in  progress.     One  has  a  right  to  act  upon  appear- 
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aiices  in  many  cases.  Says  Mr.  Bishop  :  ^^Whenever  aman 
exercises  his  right  of  self-defence,  he  must  be  understood  to 
act  on  facts  as  they  appear  to  him .  And  ii^  without  fault  or 
carelessness,  he  is  misled  concerning  them  ,and  defends  himself 
correctly  according  to  what  he  supposed  the  facts  to  be,  he  is 
justifiable ;  though  they  are  in  truth  otherwise,  and  he  has  really 
no  occasion  for  the  extreme  measure."  1  Bishop  Criminal 
Law,  sec.  305.  The  inquiry  in  the  present  case  is,  what 
were  the  appearances  presented  to  the  appellant?  Nor  is 
this  inquiry  limited  merely  to  what  he  saw,  but  it  extends 
also  to  what  he  heard.  The  words  which  he  heard,  and  the 
things  which  he  saw,  constituted  the  appearances.  All  the 
matters  which  were  necessary  to  reveal  clearly  and  fully  to 
the  jury  the  appearances  as  they  were  presented  to  the  mind 
of  the  appellant  were  parts  of  the  res  gestoe^  and  as  such 
should  have  been  placed  before  his  triors.  Wharton  says: 
*'The  res  gestae  maybe  therefore  defined  as  those  circum- 
stances which  are  the  undesigned  incidents  of  a  particular 
litigated  act,  and  which  are  admissible  when  illustrative 
of  such  act.  These  incidents  may  be  separated  from 
the  act  by  a  lapse  of  time,  more  or  less  appreciable.  They 
may  consist  of  the  speeches  of  any  one  concerned,  whether 
participants  or  bystanders ;  they  may  comprise  things  left 
undone  as  well  as  things  done.  Their  sole  distinguishing 
feature  is  that  they  should  be  the  necessary  incidents  of  the 
litigated  act."  1  Wharton  Evidence,  sec.  259.  Whether  the 
declarations  are  those  of  a  bystander  or  those  of  a  partici- 
pant, they  are  part  of  the  res  gestcB^  if  they  are  necessary  to 
a  full  appreciation  of  the  character  of  the  act  under  judicial 
investigation.  It  matters  not,  therefore,  whether  the  decla- 
ration which  appellant  proposed  to  prove  was  one  made  by 
the  witness  himself,  or  one  made  by  the  appellee ;  it  was 
error  to  exclude  it. 
Petition  overruled. 
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Stumph,  Guabdian,  v.  Gceffeb  et  al. 

<rUABDiAN  AND  Wabd. — Allowance.-— A  guardian,  against  whom  an  al- 
lowance has  been  made,  can  not  be  compelled  to  pay  it  unless  he  has 
money  of  the  ward  with  wliich  the  same  may  be  paid. 

Same. — Claim, — Pleading. — Complaint. — Judgment. — In  a  suit  against  a 
guardian,  for  clothing  furnished  his  ward,  an  averment  in  the  com- 
plaint, that  he  has  money  belonging  to  his  ward,  with  which  to  pay  the 
•claim,  is  immaterial,  and  a  judgment  upon  such  complaint  will  not 
conclude  the  guardian  upon  such  question  of  fact 

From  the  Marion  Circuit  Court. 

C  S.  Denny  J  for  appellant. 

]U.  Q.  McLain  and  J.  F.  Baker j  for  appellees. 

Best,  C. — On  the  31st  day  of  December,  1878,  the  ap- 
pellees, doing  business  under  the  firm  name  of  F.  Ooepper 
•&  Co.,  filed  their  petition  alleging  that  the  estate  of  the  ap- 
pellant's ward  was  indebted  to  them  in  the  sum  of  $44.15, 
for  necessary  clothing  furnished  a  former  guardian  of  said 
ward,  and  that  the  appellant  had  sufficient  money  in  his 
hands,  belonging  to  his  ward,  with  which  to  pay  them. 

An  answer  in  denial  was  filed  on  the  3d  of  January,  1879. 
The  court,  upon  the  trial,  found  that  there  was  due  the  ap- 
pellants upon  such  claim  $48.15,  and  ordered  the  appellant 
to  pay  it. 

On  the  13th  of  February,  1879,  the  court,  at  the  instance 
of  the  appellees,  issued  a  citation  against  the  appellant  to 
appear  on  the  15th  of  February,  1879,  and  show  cause,  if 
any,  why  he  had  not  paid  their  claim.  On  the  return  day 
the  appellant  moved  the  court  to  discharge  him  from  the 
citation,  and  in  support  thereof  filed  his  affidavit,  stating,  in 
substance,  that  the  former  guardian  of  his  ward  had  con- 
verted to  his  own  use  his  entire  estate ;  that,  after  appel- 
lant's appointment,  he  had  recovered  a  judgment  against 
8uch  former  guardian  for  such  estate ;  that  an  execution 
upon  such  judgment  was  then  in  the  hands  of  the  sheriff. 
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and  that  he  was  seeking  to  reach  some  real  estate  that  he 
believes  such  guardian  had  fraudulently  conveyed  ;  that  he 
had  no  money,  nor  had  he  had  any,  belonging  to  said  ward, 
since  the  judgment  was  rendered,  and  that,  when  he  succeeds 
in  collecting  any,  he  will  pay  the  judgment. 

In  opposition  to  this  motion,  the  appellees,  on  the  26th 
day  of  February,  1879,  filed  the  affidavit  of  Moses  G.  Mc- 
Lain,  which,  in  substance,  stated  that  the  appellant  was  the 
sole  bondsman  of  the  former  guardian  of  said  ward,  and 
was,  in  April,  1878,  appointed  to  succeed  him ;  that  on  the 
29th  of  May,  1878,  he  recovered  a  judgment  for  $1,593.85 
against  such  former  guardian,  and  on  the  16th  of  August 
following  caused  an  execution  to  issue  thereon,  which  was 
subsequently  returned  nulla  bona ;  thjit  no  further  steps  seem 
to  have  been  taken  in  reference  thereto,  and  that  such  former 
guardian  was  long  before  his  removal,  and  ever  since  has 
been,  utterly  insolvent. 

Upon  this  showing,  the  court,  on  the  1st  day  of  March,. 
1879,  made  the  followins:  order:  **It  is  therefore  ordered 
by  the  court,  that  John  B.  Stumph,  guardian  of  Charles 
Berrup,  pay  into  court,  on  or  before  March  4th,  1879,  for 
the  use  of  F.  Goepper  &  Co.,  the  sum  of  forty-eight  dollars- 
and  fifteen  cents  ($48.15),  with  interest  due  thereon." 

To  this  order  the  appellant  objected,  excepted  and  prayed 
an  appeal,  which  was  granted  upon  his  filing  a  bond  in  the 
sum  of  one  hundred  dollars. 

From  this  order  the  appellant  appeals,  and  insists  that  the 
(Tourt  erred  in  refusing  to  discharge  him  from  the  citation, 
in  entering  the  order  to  puy  the  judgment  by  the  4th  of 
March,  and  in  requiring  him  to  execute  a  bond  to  appeal* 

It  does  not  appear  that  the  appellant  was  in  custody  upon 
the  citation,  and  all  that  was  meant,  as  we  think,  by  the 
motion  to  discharge  him  was  that  his  showing  was  sufiicient. 
If  so,  the  first  and  second  assignments  present  the  same  ques- 
tion, which  is,  did  the  court  err  in  making  the  order?     Con- 
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fseimg  that  the  court  possesses  the  power  to  compel  a  guar- 
dian who  has  money  belonging  to  his  ward's  estate,  and  who 
wrongfully  refuses  to  apply  it  in  payment  of  a  judgment 
rendered  against  him  as  such  guardian,  it  certainly  can  not 
compel  him  to  pay  such  judgment  when  he  has  no  money, 
belonging  to  such  estate,  with  which  to  pay  it.  A  guardian 
should  be  required  to  perform  the  duties  of  his  trust,  one 
of  which  is  **to  pay  all  just  debts  due  from  his  ward,*'  but 
the  payment  is  to  be  made  out  of  the  estate  of  such  ward 
in  his  hands,  and  not  from  his  individual  means. 

The  showing  made  upon  the  motion  to  be  discharged  from 
the  citation  established  the  fact  beyond  all  controversy,  that 
the  appellant  had  no  money  belonging  to  his  ward's  estate, 
with  which  to  pay  the  judgment.  This,  the  appellees  con- 
<!ede,  as  we  understand  them,  but  they  insist,  as  it  was 
averred  in  their  complaint,  that  the  appellant  ^'had  sufficient 
money  in  his  hands,  belonging  to  his  ward,  with  which  to 
pay  them  ;"  that  the  judgment  concludes  the  appellant  upon 
this  question — ^in  other  words,  the  question  is  res  adjudicata. 
This  rule  does  not  apply.  It  only  applies  to  matters  neces- 
sarily involved  in  the  issues  and  which  must  be  proved  in 
order  to  uphold  the  judgment.  Wells  Ees  Adjudicata  and 
Stare  Decisis,  sees.  225  and  607. 

It  does  not  apply  to  immaterial  matters,  though  averred 
in  the  complaint.  The  suit  was  to  recover  the  value  of 
<;lothing  furnished,  and  it  was  immaterial  whetfier  the  appel- 
lant had  or  did  not  have  the  money  with  which  to  pay  for  it. 

Nor  did  the  fact  that  the  appellant  was  the  sole  bondsman 
of  the  formeir  guardian  justify  the  court  in  making  the 
^rder.  It  is,  perhaps,  a  sufficient  reason  why  the  appellant 
should  no  longer  act  as  the  guardian  of  his  ward,  but  it  could 
not  possibly  authorize  the  court  to  coerce  the  payment  of 
the  judgment  in  such  summary  manner. 

Hie  order  was  erroneous  and  should  be  reversed. 
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Pee  Cueiam. — ^It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  order  of  the  court  be,  and  it  U  hereby,  in 
all  things  reversed,  at  the  costs  of  the  appellees,  with  instruo* 
tions  to  dismiss  the  proceedings  upon  the  citation. 
Petition  for  a  rehearing  overruled. 
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Love  et  al.  v.  Hall. 

TRACnCE.—Judgment  on  Default  Over  Plea. — Trial  by  Jury, — Wawer.— 
Under  section  340  of  the  code,  2  R.  S.  1876,  p.  173,  a  defendant,  who 
has  pleaded  to  the  action  but  fails  to  appear  at  the  trial,  waives  the 
right  to  have  the  issues  tried  by  a  jury.  Terrell  v.  The  State,  68  Ind. 
155,  overruled. 

SAME.—FaUure  to  Appear ,  Effect  of.— Pleading.— The  failure  of  a  defend- 
ant, who  has  pleaded,  to  appear  at  the  trial,  does  not  take  out  his  plead* 
Ing  as  the  withdrawal  of  his  appearance  would. 

From  the  Marion  Superior  Court. 

H.  W.  Harrington  and  A.  Q.  HowCj  for  appellants. 
T.  L.  Sullivan  and  A.  Q.  Jones,  for  appellee. 

W0BDEN9  J. — Suit  by  the  appellee,  against  the  appel- 
lants, to  foreclose  a  mortgage.  There  were  five  defendants, 
three  of  whom  answered.  Samnel  Love  was  one  of  those 
who  answered.  The  other  two  defendants  were  defaulted. 
The  cause  having  been  set  for  trial  on  a  particular  day,  and 
the  day  having  arrived,  those  having  answered  not  appear* 
ing,  the  court  proceeded  to  the  trial  of  the  issues  joined, 
without  a  jury,  and  found  for  the  plaintiff,  and  assessed  her 
damages  as  well  against  those  who  had  pleaded  as  those  who 
had  made  default,  and  rendered  the  proper  judgment.  Afto* 
ward,  Samuel  Love  moved  to  set  aside  the  judgment  on  the 
ground  that  a  jury  should  have  been  empanelled  to  try  the 
issues  and  assess  the  damages,  but  the  motion  was  overruled. 
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These  proceedings  at  special  tenn  were  affirmed  at  general 
term,  tind  the  correctness  of  the  decision  at  general  term  ia 
questioned  here* 

The  proceedings  below  seem  to  us  to  have  been  entirely 
regular.  The  failure  of  those  who  had  pleaded  to  appear 
at  the  trial  did  not  take  out  their  pleading  as  the  withdrawal 
of  their  appearance  would.  Carver  v.  Williams^  10  Ind. 
267 ;  Sloan  v.  Wittbank,  12  Ind.  444 ;  Cox  v.  DaviSy  16 
Ind.  378 ;  Woodward  v.  Wous,  18  Ind.  296. 

Those  who  had  pleaded  had  the  right  to  have  the  issues 
joined  tried,  and  the  court  proceeded,  accordingly,  to  try 
them.  The  parties  who  had  pleaded,  by  failing  to  appear 
at  the  trial,  waived  the  right  to  have  the  issues  tried  by  a 
jury.  The  statute  is  explicit  on  this  subject.  It  provides 
that  **The  trial  by  jury  may  be  waived  by  the  parties  in  all 
actions,  in  the  following  manner :  First,  By  failing  to  ap- 
pear at  the  trial."  2  R.  S.  1876,  p.  173,  sec.  340.  This 
enactment  was  valid.  See  the  case  of  TTie  Madison f  etc.^ 
R.  R.  Co.  V.  Whiteneck,  8  Ind.  217,  218 ;  WiUets  v.  Ridg- 
way^  9  Ind.  367. 

But  the  case  of  Terrell  v.  The  State  ex  rel.^  68  Ind.  155, 
is  relied  upon  by  the  appellant.  There,  defendants  who  had 
pleaded  failed  to  appear  at  the  trial,  and  they  were  de- 
faulted. BiuDLE,  J.,  said,  speaking  for  the  court:  "The 
answer  in  denial  had  not  been  withdrawn.  A  judgment  can 
not  be  taken  against  a  defendant  by  default,  if  there  is  an 
answer  in  bar  in  the  record,  upon  which  issue  is  taken.  In 
such  case  the  issue  should  be  tried  by  a  jury."  Several 
authorities  are  cited  upon  the  point,  an  examination  of 
which  shows  that  such  of  them  as  hold  that  the  issues  in 
such  case  must  be  tried  by  a  jury,  were  decided  upon  the 
practice  as  it  stood  before  the  taking  effect  of  the  code  of 
1852.  The  proposition  that  the  issue  in  such  ca«e  must  be 
tried  by  a  jury  is  erroneous,  and  must  be  overruled.  The 
provision  of  the  code  above  cited  was  doubtless  overlooked. 

The  judgment  below  is  affirmed,  with  costs. 
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Pleading.— Jfoney  Had  and  Beceived.-^BUl  o/Parffcu2ars.— In  an  action 
for  the  recovery  of  money,  where  the  complaint  alleges  that  the  money 
was  had  and  received  for  the  use  of  the  plaintiff,  no  bill  of  pardcnUre 
thereof  is  necessary. 

Same. — Complaint, — ^In  such  action,  an  allegation  in  the  complaint,  that 
the  money  was  received  from  the  plaintiff  by  the  defendant  at  the  spe- 
cial instance  and  request  of  the  latter,  is  insufficient  to  show  an  in- 
debtedness or  a  cause  of  action  in  favor  of  the  plaintiff. 

Same.-— ^35Ai6tt.—Fartoncc.—  2>cmwiTcr.— Where  the  bill  of  particulars 
filed  with  the  complaint,  in  an  action  for  money  had  and  received, 
shows  an  indebtedness  for  money  collected  from  another,  the  com- 
plaint is  insufficient  on  demurrer. 

Same.— P^e^tcmption.— Demand.— In  the  absence  of  anything  to  the  con- 
trary, it  will  be  presumed  that  ^^money  collected**  was  lawfully  col- 
lected, and,  if  so,  can  not  be  recovered  without  a  demand. 

Same.— Money  Rightfully  Collected.— In  an  action  for  the  recovery  of 
money  collected  by  authority,  unless  wrongfully  converted,  a  demand 
must  be  aUeged  and  proved. 

School  Law. — Common  School  Fund. — Desperate  Claim. — Contraet.^ 
The  State  Superintendent  of  Public  Instruction  and  the  State  Auditor 
are  authorized  by  law  to  employ  an  attorney  to  collect  a  desperate 
claim  due  the  common  school  fund  of  the  State,  and  their  contract  in 
this  behalf  is  the  contract  of  the  State. 

ConfTRACT.—Champerty.— Executed  Contract.— Where  a  contract  is  void 
for  champerty,  or  for  violation  of  law,  it  can  not  while  executory  be 
enforced  by  either  party  thereto ;  but  where  such  a  contract  has  been 
executed,  and  money  received  in  pursuance  thereof,  no  action  will  lie 
to  recover  back  the  money  so  paid. 

From  the  Carroll  Circuit  Court. 

T.  W.  Woollen^  Attorney  General,  and  R.  OTegory^  tor 
the  State. 

C.  R.  PoUardy  for  appellee. 

B1CKNELL9  C.  C. — ^The  appellant  filed  a  complaint  a^inst 
the  appellee,  in  three  paragraphs.  To  each  of  them  a  de- 
murrer was  sustained.  Judgment  was  rendered  thereupon 
against  the  appellant.  He  assigns  for  error  the  sustaining 
of  said  demurrers.  In  his  brief  he  admits  that  the  demurrer 
to  the  second  paragraph  of  the  complaint  was  rightly  sus- 
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tained.  The  first  paragraph  was  that  the  appellee  is  indebted 
to  the  appellant  in  the  sum^of  $15,807.50,  *'for  money  had 
and  received  of  the  appellant  at  his  special  instance  and  re- 
quest," as  shown  by  an  annexed  bill  of  particulars,  which  is 
made  part  of  the  complaint,  which  sum,  with  interest,  is 
due  and  unpaid.     Wherefore,  etc. 

The  bill  of  particulars  is  as  follows : 

^^Joseph  A.  Sims  to  the  State  of  Indikna,  for  the  use  and 
benefit  of  her  common  school  fund,  Dr. 

To  money  collected  from  Samuel  Grimes'  estate, 

in  Carroll  county,        -        -        -        -        -    $8,254  00 
Interest  on  same,         -        ...        -  3,571  68 

To  money  collected  from  Samuel  Grimes'  estate,  2,945  00 
Interest  on  same,    ------      1,500  00 

Total, $16,270  68 

It  is  not  alleged  in  the  complaint,  that  the  money  was  had 
and  received  for  the  use  of  the  appellant.  If  it  were,  no 
bill  of  particulars  would  be  necessary.  Spears  v.  Wardy  48 
Ind.  541.  The  statement  is,  that  the  money  was  received 
from  the  appellant  by  the  appellee  at  the  special  instance 
and  request  of  the  appellee.  That  alone  would  not  create 
any  indebtedness,  and  does  not  show  a  cause  of  action.  The 
bill  of  particulars,  instead  of  aiding  the  complaint,  states  an 
entirely  different  matter,  viz.,  an  indebtedness  for  money 
collected  from  another.  Where  the  exhibit  contradicts  the 
complaint,  a  demurrer  will  be  sustained.  Cfilmore  v.  The 
Board 9  etc.,  35  Ind.  344.  In  the  absence  of  any  statement 
to  the  contrary,  the  presumption  is  that  "money  collected" 
was  lawfully  collected.  If  so,  it  could  not  be  recovered  with- 
out a  demand,  and  this  paragraph  fails  to  allege  a  demand. 
Black  V.  Herschy  18  Ind.  342.  There  was  no  error  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  the  complaint. 
The  third  paragraph  states  a  special  contract,  executed  by 
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the  appellee  of  the  one  part  and  the  Superintendent  of  Pub* 

lie  Instruction  and  the  Auditor  of  State  of  the  other  part^ 

as  follows  : 

**Indianapoli8,  January  10th,  1868. 

^^Whereas  Samuel  Grimes,  of  Carroll  county,  Indiana, 
in  1838,  was  appointed  agent  of  the  surplus  revenue  fund 
of  said  county,  and  became  a  defaulter  to  said  fund ;  and 
whereas  no  suit  has  ever  been  brought,  or  judgment  obtained, 
against  him  for  the  money  unaccounted  for  in  his  hands ; 
and  whereas  the  said  claim  has  by  lapse  of  time  become, 
in  the  opinion  of  the  State,  desperate ;  and  whereas  said 
county  of  Carroll  is  not  liable  to  refund  to  the  State,  or  her 
school  fund,  the  money  so  lost  by  her  agent  Samuel  Grimes ; 
the  State,  in  view  of  the  nature  of  said  claim  and  the 
premises,  has,  by  G.  W.  Hoss,  Superintendent  of  Public  In- 
struction, and  Thomas  B.  McCarty,  Auditor  of  State,  em- 
ployed J.  A.  Sims,  of  Carroll  county,  Indiana,  to  prosecute 
said  claim  against  the  estate  of  said  Samuel  Grimes  upon 
the  following  terms,  to  wit :  Said  Sims  to  prosecute  said 
claim  against  said  estate  at  his  own  cost,  and  without  cost 
to  the  State  of  Indiana,  for  the  benefit  of  the  common  school 
fund,  the  sum  of  seven  hundred  dollars,  which  is  to  be  in 
full  satisfaction  for  all  moneys  received  by  him  on  said  claim, 
and  the  residue  of  said  claim  is  to  be  received  by  said  Sims 
as  a  compensation  for  his  services  herein.  Said  J.  A.  Sims 
is  to  pay  all  costs  and  expenses  of  eveiy  kind  made  and 
accruing  by  reason  of  the  prosecution  of  said  claim ;  the 
State  agrees  to  furnish  whatever  record  evidence  pertaining 
to  said  claim  that  may  be  in  her  possession  without  costs ; 
said  Sims  is  hereby  authorized  to  demand  and  receipt  for 
said  claim  and  execute  all  proper  acquittances  therefor,  and 
said  Sims  is  further  authorized  and  empowered  to  conipro- 
mise  or  settle  said  claim  upon  such  terms  as  he  may  deem 
proper,  but  in  no  event  is  he  to  reduce  the  interest  of  the 
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State  in  said  claim  below  the  said  sum  of  seven  hmidred 

dollars.     In  testimony  whereof,  we  set  our  hands. 

*«  George  W.  Hoss, 

*«Supt.  Public  Instruction. 
/  Seal  State  Board  \  ^^fT^   ^   MKIarty 

t Education, Indiana. /  x.  d.  ivicL/ARTY, 

«* Auditor  of  State. 
"J.  A.  Sims." 

The  complaint  alleges  that  said  surplus  revenue  fund  is  a 
part  of  the  school  fund  of  the  State  ;  that  said  contract  wa» 
illegal  and  not  binding  on  the  State ;  that  the  constitution 
of  the  State  declares  that  the  principal  of  the  school  fund 
shall  never  be  diminished,  yet  the  appellee,  under  said  con- 
tract, has  collected  large  sums  of  money  and  has  failed  and 
refused  to  pay  any  part  thereof  to  the  State,  except  the  sum 
which,  by  the  terms  of  the  said  contract,  he  was  bound  to 
pay,  and  has  appropriated  all  the  remainder  to  his  own  use. 
Wherefore,  etc. 

Here  the  Superintendent  of  Public  Instruction  and  the 
Auditor  of  State  jointly  employed  an  attorney  to  collect  a 
desperate  debt  due  and  unpaid  for  many  years.  The  author- 
ity of  the  Superintendent  in  this  respect  is  found  in  section 
126  of  the  common  school  act,  1  R.  S.  1876,  p.  808,  which 
declares  that  as  to  the  school  funds  and  revenues,  he  shall 
^'canse  to  be  instituted,  in  the  name  of  the  State  of  Indiana^ 
for  the  use  of  the  proper  fund  or  revenues,  all  suits  neces* 
sary  for  the  recovery  of  any  portion  of  said  funds  or 
revenues."  The  authority  of  the  State  Auditor  is  found  in 
1  R.  S.  1876,  p.  157,  sec.  2,  clauses  6  and  7,  which  arer 
**He  shall  : 

^'Sixth.  Institute  and  prosecute,  in  the  name  of  the  State, 
all  proper  suits  for  the  recovery  of  any  debts,  moneys  or 
property  of  the  State,  or  for  the  ascertainment  of  any  right 
or  liability  concerning  the  same. 

"Seventh.  Direct  and  superintend  the  collection  of  all 
moneys  due  to  the  State,  and  employ  counsel  to  prosecute 
suits  instituted  at  his  instance,  on  behalf  of  the  State." 
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Under  the  foregoing  statutes,  the  superintendent  and  the 
auditor  were  authorized  to  employ  an  attorney  to  collect  the 
-desperate  debt  mentioned  in  the  complaint.  This  contract, 
in  that  behalf,  was  the  contract  of  the  State ;  but,  where  a 
contract  is  void  for  champerty,  or  void  because  it  violates 
hiw,  neither  party  can  enforce  it  while  it  remains  executory. 
Scobey  v.  Ross^  13  Ind.  117  ;  Coquillard  v.  Bearsa^  21  Ind. 
479 ;  Lafferty  v.  JeUey,  22  Ind.  471 ;  Dumont  v.  Dufm, 
27  Ind.  263 ;  In  re  Masters,  4  Dowl.  P.  C.  18 ;  Hx  parte 
Yeatman,  4  Dowl.  P.  C.  304,  310 ;  Wetherill  v.  Jones,  3  B. 
&  Ad.  221;  BartUtt  v.  Vinor,  Carthew,  251.  Where, 
however,  such  a  contract  has  been  executed,  and  moTiey  has 
been  received  in  pursuance  of  it,  no  action  will  lie  to  recover 
that  money  back  again.  M'Kinnell  v.  Bobinson,  3  M.  & 
W.  434 ;  Howson  v.  Hancock,  8  T.  R.  575 ;  Browning  v. 
Morris,  Cowp.  790 ;  Lubbock  v.  Potts,  7  East,  449  ;  N^udd 
V.  Burnett,  14  Ind.  25 ;  Davis  v.  Leonard,  69  Ind.  213. 

But,  further,  the  State  having  authorized  the  collection 
of  the  money  in  controversy  by  the  appellee,  it  could  not  be 
recovered,  even  if  the  State  were  entitled  to  it,  without  a 
•demand  alleged  and  proved,  or  else  a  wrongful  conversion. 
Black  V.  Hersch,  supra;  Walpole^sAdrn'rv.  Bishop,  31  Ind. 
156;  Heddens  v.  Younglove,  Massey  <&  Oo.,  46  Ind.  212; 
Kyser  y.  Wells,  60  Ind.  261.  The  third  paragraph  of  the 
•complaint  contains  neither  of  these  allegations. 

There  was  no  error  in  the  ruling  of  the  court  below  there- 
upon. We  are  not  called  upon  to  decide  the  question  as  to 
the  ultimate  liability  of  the  appellee  to  the  State,  upon  a 
proper  complaint.  The  judgment  of  the  court  below  ought 
to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and 
the  same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellant. 
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No.  9549. 

Klein  v.  The  State. 

LiQUOB  Law. — Sale  Without  License, — IndictmenU — Evidence. — (^aantity 
Sold. — ^Where  an  indictment  for  retailing  intoxicating  liquor  without  a 
license  charged  that  the  defendant  unlawfully  sold  ^^one  gill,  and  no 
more,  of  intoxicating  liquor,  to  ♦  *  ,  for  the  price  of  five  cents,"  such 
liquor  so  sold  ^^being  a  quantity  less  than  one  quart,"  evidence  that  h& 
sold  such  liquor  to  one  for  several  pei*sons  who  dranls  it  in  glasses  hold- 
ing a  pint  each,  and  that  several  gallons  were  thus  drank,  defendant 
being  paid  therefor  by  the  purchaser  whatever  he  asked,  is  sufficient 
to  sustain  a  conviction;  such  evidence  shows  a  series  of  sales  in 
quantities  less  than  a  quart  at  a  time. 

Same. — Immaterial  Averment. — ^In  such  case  the  gravamen  of  the  offenc& 
is  the  sale  of  intoxicating  liquor  in  a  less  quantity  than  a  quart,  and 
the  averment  that  the  quantity  sold  was  ''one  gill,  and  no  more,"  in  tha 
connection  in  which  it  was  made,  was  immaterial,  and  did  not  limit 
the  proof  to  that  precise  quantity. 

From  the  Lake  Circuit  Court. 

G.  If.  Morton^  for  appellant. 

D.  P.  Baldwin,  Attorney  General,  W.  W.  Thornton  and 
/.  B.  Peterson,  Prosecuting  Attorney,  for  the  State. 

NiBLAGK,  J. — ^Thi3  was  a  prosecution  for  retailing  intoxi- 
cating liquor  without  license.  The  indictment  charged  that 
Matthias  B3ein,  the  appellant,  **on  the  15th  day  of  October, 
A.  D.  1880,  at,*'  etc.,  **did  then  and  there  unlawfully  sell 
one  gill,  and  no  more,  of  intoxicating  liquor,  to  one  John 
Brown,  at  and  for  the  price  of  five  cents,  said  intoxicating 
liquor  so  sold  then  and  there  being  a  quantity  less  than 
one  quart,'*  et<5. 

Upon  the  trial,  John  Brown,  the  prosecuting  witness,  tes- 
tified as  follows:  '^I  am  acquainted  with  the  defendant, 
Matthias  Klein.  Some  time  in  October,  1880,  in  the  county 
of  Lake  and  State  of  Indiana,  I  was  at  the  defendant's  place 
of  business,  on  an  electioneering  tour,  and  purchased  some 
intoxicating  liquors  of  him,  in  this  way :  I  told  him  to  set 
up  the  beer  for  the  crowd,  which  he  did.  There  must  have 
been  fifteen  or  twenty  persons,  who  drank  or  smoked  aa 
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they  wished.  I  presume  they  drank  two  or  three  gallons 
of  beer,  for  which  I  paid  him,  the  defendant,  whatever  he 
asked;  I  do  not  recollect  how  much  it  was.  There  was 
nothing  said  as  to  whether  I  bought  it  by  the  glass,  quart  or 
gallon ;  it  was  all  one  purchase.  I  never  bought  any  intoxi- 
cating liquor  of  him  but  once.  The  beer  was  drawn  by  the 
defendant,  from  a  keg,  in  beer  glasses  holding  a  pint  each, 
and  each  person  present,  together  with  myself,  drank  one 
glass.    The  beer  was  intoxicating." 

This  was  all  the  evidence. given  in  the  cause,  and  upon 
this  evidence  the  court  found  the  defendant  guilty  as  charged, 
and,  over  a  motion  for  a  new  trial,  challenging  the  sufficiency 
of  the  evidence,  rendered  a  judgment  against  him  in  accord- 
ance with  its  finding. 

The  appellant  insists  that  the  evidence  did  not  sustain  the 
finding  of  the  court ;  that  it  established  but  one  sale  of  beer 
to  Brown,  and  showed  that  to  have  been  of  a  quantity  much 
greater  than  a  quart. 

We  can  not  agree  to  that  construction  of  the  evidence. 
The  circumstances  under  which  the  sale  was  made  entitled 
the  appellant  to  charge  Brown  for  each  glass  of  beer  fur- 
nished at  the  time  at  his  request,  and  the  fair  inference, 
consequently,  is,  that  Brown  paid  the  appellant  an  aggregate 
8um  made  up  of  the  price  for  each  glass.  The  evidence 
must  therefore  be  construed  as  having  shown  a  series  of 
sales  to  Brown  of  intoxicating  liquor  in  quantities  less  than 
a  quart  at  a  time,  each  sale  being  a  violation  of  the  statute 
prohibiting  such  sales  without  a  license  authorizing  the  ven- 
dor to  sell  by  retail. 

But  the  appellant  further  insists  that  the  charge  in  the 
indictment,  that  the  sale  was  of  one  gill  of  intoxicating  liquor, 
and  no  more,  because  descriptive  of  the  offence  charged,  and 
that,  as  the  evidence  showed  a  sale  in  pint  glasses,  each  glass 
containing  a  pint  of  beer,  there  was  a  fatal  variance  between 
the  offence  charged  in  the  indictment  and  the  one  proved 
upon  the  trial. 
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The  gravamen  of  the  unlawful  act  charged  was  the  sale  of 
intoxicating  liquor  in  a  less  quantity  than  a  quart.  The  aver- 
ment, therefore,  that  the  amount  sold  was  one  gill  and  no 
morey  was,  in  the  connection  in  which  it  was  made,  an  im- 
material averment,  and  did  not  limit  the  proof  to  that  pre- 
cise quantity.  The  finding  appears  to  us  to  have  been  sus- 
tained by  sufficient  evidence. 

The  judgment  is  affirmed,  with  costs. 
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Obihinal  Law.— WUness.^Moral  Character. -^UndeT  the  reyision  of  1881,         

7ft  Q  Q  'x 

^^In  all  questions  affecting  the  credibUity  of  a  witness,  his  general  moral         170       214 
diaracter  may  be  given  in  evidence.'"    If  the  defendant  becomes  a  wit-        . 
ness,  he  testifies  under  the  same  rules,  and  may  be  impeached  in  the 
same  manner,  as  other  witnesses. 

Same. — Practice. — New  Trial. — Argument. —  Statements  Dehors  the  Evir- 
dence. — It  is  not  cause  for  a  new  trial  that  the  prosecuting  attorney 
made  an  illogical  argument  or  a  misstatement  of  the  law. 

Same. — ^If  the  argument  goes  beyond  the  evidence,  objection  must  be 
made  at  the  time,  and  the  specific  grounds  of  objection  stated.  Kone 
not  so  stated  will  be  available  on  appeal. 

An  objection  stated  for  one  purpose  will  not  be  available  on  appeal  for 
another  purpose. 

Not  every  transgression  beyond  the  bounds  of  legal  argument  wiU  be 
cause  for  a  new  trial. 

The  proper  practice  is  for  the  defendant  by  his  counsel  to  move  the  court 
to  restrain  the  prosecutor,  or  to  have  withdrawn  or  corrected  any 
misstatement  which  has  been  made. 

Interruptions  of  an  argument  may  be  made  for  the  purpose  of  stating 
objections  and  maldng  motions. 

Sake. — InstmctionB.  —  Presumption  of  Innocence.  —  Circumstantial  Evi- 
dence.— It  is  not  error  to  refuse  to  instruct  upon  impractical  proposi- 
tions of  law,  though  theoretically  correct. 

Same. — ^It  is  not  error  to  refuse  to  instruct  the  jury,  that  the  defendants 
can  not  be  convicted  upon  the  proof  of  any  circumstances  or  facts 
which  only  raise  a  presumption  of  their  guilt;  or  that  any  presumption 
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of  guilt  which  may  be  inferred  from  circamstances  proved  is  inferior 
to  the  legal  presumption  of  innocence. 
Same. — New  Trial. — No  cause  for  a  new  trial  is  ayailable,  which  was  not 
stated  in  the  motion. 

From  the  Montgomery  Circuit  Court. 

G?.  W.  Paul  and  J.  E.  Humphries,  for  appellants. 

D.  P.  Baldwin^  Attorney  General,  J.  H.  Burford,  Pros- 
ecuting Attorney,  P.  8.  Kennedy  and  W.  T.  Brush,  for 
the  State. 

Woods,  J. — ^The  appellants  were  convicted  upon  an  in- 
dictment for  petit  larceny,  and  sentenced  to  the  State  prison, 
Michaels  for  one  year,  and  Morrison  for  two  years.  They 
have  assigned  error  upon  the  overruling  of  their  motion  for 
a  new  trial.  Of  the  alleged  causes  for  the  motion,  the  fol- 
lowing only  have  been  discussed  by  their  counsel : 

1st.   The  verdict  is  contrary  to  the  law  and  the  evidence. 

2d.   The  verdict  is  not  sustained  by  the  evidence. 

3d.  The  court  erred  in  admitting  evidence  concerning  the 
general  moral  character  of  the  defendant  Morrison. 

4th.  Error  of  law  occurring  at  the  trial,  and  misconduct 
of  the  attorney  for  the  State,  in  making  certain  specified  re- 
marks in  the  closing  argument,  whereby  the  defendants  were 
prevented  from  having  a  fair  trial. 

The  trial  was  had  under  the  criminal  code  of  1881,  which 
has  the  following  provisions : 

**Sec.  225.  The  following  persons  are  competent  witnesses : 

^^  First  J  All  persons  who  are  competent  to  testify  in  civil 
actions.    •   *   ♦ 

^^ Fourth,  The  defendant,  to  testify  in  his  own  behalf,  but 
if  the  defendant  do  not  testify,  his  failure  to  do  so  shall  not 
be  commented  upon,  or  refeiTed  to  in  the  argument  of  the 
cause,  nor  commented  upon,  referred  to,  or  in  any  manner 
considered  by  the  jury  trying  the  same  ;  and  it  shall  be  the 
duty  of  the  court  in  such  case  in  its  charge,  to  instruct  the 
jury  as  to  their  duty  under  the  provisions  of  this  section. 
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<«8ec.  230.  In  all  questions  aifecting  the  credibility  of  a 
witness,  his  general  moral  character  may  be  given  in  evi- 
dence.''    Acts  1881,  pp.  157,  158. 

The  appellant  Morrison  availed  himself  of  the  privilege 
of  testifying,  and  thereby  made  it  competent  for  the  State, 
under  the  section  last  quoted,  to  offer  evidence  concerning 
his  general  moral  character.  While  the  general  proposition 
is  true,  as  counsel  claim,  that  the  moral  chaVacter  of  the  ac- 
cost, in  a  criminal  case,  is  not  in  issue,  unless  he  chooses 
to  bring  it  into  question  by  first  offering  evidence  in  support 
of  it  {Fletcher  v.  The  State,  49  Ind.  124,  Knight  \/ The 
State,  70  Ind.  375),  it  has  now  become  the  rule,  that,  if  he 
avails  himself  of  the  privilege  of  testifying,  he  testifies  under 
the  s^me  rules,  and  may  be  impeached  in  the  same  manner, 
as  other  witnesses.  Mershon  v.  Tlie  State,  51  Ind.  14 ;  The 
State  V.  Bedl,  68  Ind.  345. 

This  disposes  of  th&  third  cause  stated  in  the  motion  for 
a  new  trial,  and  of  the  principal  point  of  the  argument  made 
upon  the  fourth  cause. 

There  having  been  evidence  concerning  the  moral  char- 
acter of  the  defendant  Morrison,  legally  admitted,  it  was 
entirely  proper  for  the  State's  attorney  to  comment  upon  it, 
and  to  claim  that  it  showed  the  defendant  to  be  a  bad  man. 
It  may  have  been  unreasonable  and  illogical,  and  in  that 
sense  unlawful,  for  him  to  argue  that  bad  character  was  evi- 
dence or  proof  of  guilt ;  but  it  is  not  cause  for  a  new  trial 
that  counsel  in  a  case  make  an  illogical  argument,  or  a  mis- 
statement of  the  law.  It  is  objected,  however,  in  this  con- 
nection, that  speaking  in  the  plural,  and  of  both  defend- 
ants, the  attorney  of  the  State  said  they  were  bad  men,  their 
moral  characters  are  bad,  etc.,  while  the  proof  on  the  subject 
was  confined  to  the  character  of  Morrison  alone.  This  point 
is  not  developed  in  the  original  brief  of  appellants,  but  is 
first  distinctly  made  in  the  reply  to  the  brief  filed  for  the 

appellee.     The  record  fails  to  show  an  objection  in  the  court 
Vol.  76.-22 
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below  on  this  ground.  Before  the  counsel  for  the  appellants 
interrupted  the  argument  and  stated  their  grounds  of  objec- 
tion, the  attorney  for  the  State  had  spoken  only  of  the  char- 
acter of  Morrison  ;  but  after  the  court  had  properly  over- 
ruled the  objection,  and  directed  the  argument  to  proceed, 
the  attorney  did  then,  among  many  other  things  set  forth  in 
the  bill  of  exceptions,  say  the  defendants  were  bad  men, 
their  moral  char^ecters  were  bad  ;  that  the  jury  had  a  right  to 
consider  this  as  proof  of  their  guilt,  etc.  In  this  part  of 
the  speech  Morrison  alone  was  mentioned  by  name,  and 
Michaels  alluded  to,  not  by  name,  but  only  by  the  use  of 
the  word  defendants  and  the  plural  pronouns.  After  its 
close,  the  appellants  objected  generally  to  this  speech,  but 
stated  no  specific  ground  of  objection  to  the  whole  or  any 
part  of  it.  It  is  not  at  all  probable  that  the  mind  of  the  juiy 
was  diverted  from  the  evidence,  or  biased  against  either  of 
the  appellants,  on  account  of  this  part  of  the  argument.  If 
it  struck  the  mind  of  appellants'  counsel  as  unjust  and  harm- 
ful to  their  clients,  they  should,  upon  the  conclusion  of  the 
speech,  or  the  objectionable  portion  of  it,  have  specifically 
pointed  out  the  ground  of  exception,  namely,  that  there  had 
been  no  proof  concerning  Michaels'  character,  so  that  the 
proper  retraction  or  correction  could  have  been  made.  The 
language  complained  of  was  not  an  irremediable  wrong,  such 
as  would  have  been  a  reference  by  the  attorney  to  the  fact 
that  one  of  the  defendants  had  not  testified.  Such  an  allu- 
sion is  expressly  forbidden  by  statute,  and  the  wrong  can 
not,  it  has  been  held,  be  cured  by  an  instruction  to  the  jury 
to  disregard  it.  Long  v.  The  State^  56  lud.  182  ;  Knight  v. 
The  State^  70  Ind.  375.  But  not  every  trangression  of  coun- 
sel beyond  the  bounds  of  strictly  proper  discussion  can  be 
deemed  a  fatal  and  incurable  en'or ;  and,  whatever  its  char- 
acter, it  can  not  be  made  available  unless  pointed  out  to  the 
lower  court,  and  the  ground  of  objection  specifically  stated ; 
and  the  fact  that  the  court  may  have  requested  or  commanded 
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counsel  not  again  to  interrupt  the  argument  is  no  excuse  for 
their  failure  to  comply  with  this  rule  of  pi*actice. 

In  this  connection,  it  may  be  noted  that  the  appellants  have 
endeavored  to  make  a  point  upon  the  fact  that  the  court  re- 
fused them  the  right  to  reply  to  a  part  of  the  closing  argu- 
ment made  in  behalf  of  the  State,  claiming  that  new  points, 
not  suggested  in  the  opening  argument,  had  been  advanced. 
The  record,  however,  does  not  show  that  all  the  points  of 
the  closing  argument  were  not  presented  in  the  opening 
speech  ;  and,  if  the  fact  were  shown,  it  would  not  be  avail- 
able, because  not  stated  among  the  causes  for  a  new  trial. 

The  next  inquiiy  is,  whether  the  court  erred  in  refusing 
to  give  the  sixth  instruction  asked  by  the  appellants.  It  is 
as  follows : 

''6th.  The  law  presumes  the  defendants  innocent  until 
the  contrary  is  proved.  This  presumption  is  expressly  given 
by  the  statute.  It  is  the  most  favored  and  powerful  legal 
presumption  in  the  criminal  law,  and  overrides  all  other 
counter  legal  presumptions  ;  that  is,  you  can  not  convict  the 
defendants  upon  the  proof  of  any  circumstances  or  facts 
which  only  raise  a  presumption  of  their  guilt,  from  the  fact 
that  any  presumption  of  their  guilt  which  may  be  inferred 
from  circumstances  proved,  or  attempted  to  be  proved,  is 
inferior  to  the  presumption  of  innocence  which  the  law  gives 
in  favor  of  the  defendants.  So  the  evidence  must  be  suffi- 
cient to  convince  each  of  your  minds  of  the  fact  of  the  guilt 
of  the  defendants  beyond  a  reasonable  doubt,  exclusive  of 
any  mere  presumption  of  guilt  which  may  be  raised  by  proof 
of  circum  stances . " 

Passing  so  much  of  the  instruction  as  attempts  a  comparison 
of  legal  presumptions,  which  the  court  may  well  have  refused 
as  theoretical  and  impractical,  we  do  not  assent  to  the  propo- 
sition, that  any  presumption  of  guilt  which  may  be  infeiTed 
from  circumstances  proved  is  inferior  to  the  legal  presump- 
tion of  innocence  ;  or  to  the  equivalent  proposition,  that  the 
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evidence  must  be  sufficient  to  convince  each  juror  of  the  guilt 
of  the  defendants,  beyond  a  reasonable  doubt,  exclusive  of 
any  mere  presumption  of  guilt  which  may  be  raised  by  proof 
of  circumstances.  If  this  be  the  law,  there  can  be  no  con- 
viction upon  circumstantial  evidence,  if  indeed  upon  any 
kind  of  human  testimony.  In  a  strict  sense,  guilt  is  seldom,, 
if  ever,  directly  proved,  because  it  rarely  consists  solely  in 
the  act  done,  but  is  in  part  made  up  of  the  motive  or  intent 
with  which  it  was  done,  and  therefore  must  be  inferred  from 
the  facts  proven,  or  supposed  to  be  proven  ;  and,  if  a  con- 
viction is  to  be  had  at  all,  it  must  be  because  the  presump- 
tion, or,  to  speak  more  properly,  the  inference  drawn  from 
facts  and  circumstances  may  be  made  superior  to  the  pre- 
sumption of  innocence.  The  court  did  plainly  instruct  in 
reference  to  the  presumption  of  innocence,  and  that,  in  or* 
der  to  convict,  the  evidence  must  establish  every  material 
element  of  the  charge  beyond  reasonable  doubt,  and  to  the 
exclusion  of  every  reasonable  hypothesis  of  innocence. 

The  evidence  in  the  case  we  have  examined  carefully. 
The  criticisms  made  upon  it  do  not  impair  or  reach  the  more 
important  and  convincing  parts,  which  seem  sufficiently  to 
warrant  the  conclusion  which  the  jury  adopted.  The  judge 
who  presided  at  the  trial,  and  saw  and  heard  the  witnesses, 
was  satisfied  with  the  verdict,  and  we  find  in  the  record  no 
sufficient  cause  for  setting  aside  his  decision. 

Judgment  affirmed,  with  costs. 

On  Petition  roB  a  Reheabino. 

Woods,  J. — It  is  insisted  that  we  were  mistaken  in  holding 
that  the  appellants  had  not  saved  their  exception  to  the  clos- 
ing argument  of  the  State's  attorney. 

The  portion  of  our  opinion  which  is  complained  of  does 
not  proceed  on  the  theory,  nor  contain  the  statement,  that 
an  exception  was  not  taken.  We  did  and  do  say  that  the 
grounds  of  objection  were  not  indicated  to  the  circuit  court 
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si  the  time  the  exception  was  taken.  That  there  may  be  no 
mistake  of  our  meaning,  we  give  at  length  so  much  of  the 
record  as  is  claimed  to  be  relevant.  On  this  subject  the  bill 
of  exceptions  shows  that,  in  making  the  closing  argument, 
the  counsel  for  the  State,  *'in  a  very  forcible  manner,  said : 
*  When  Morrison  and  Michaels  were  arrested,  at  Hillsborough, 
they  did  not  make  any  explanation.  They  had  no  explana- 
tion to  make.  They  knew  they  had  stolen  Taylor's  wheat, 
And  they  have  tramped  up  their  defence  since  they  were  ar- 
rested. We  have  shown  that  James  Morrison  is  a  very  bad 
man,  or  man  of  bad  moral  character,  and  he  has  not  pro- 
duced one  witness  to  prove  he  is  a  man  of  good  character. 
The  most  powerful  defence  a  man  can  make  is  to  show  he  is 
a  man  of  good  character.  There  is  not  a  man  on  earth  that 
will  swear  James  Morrison  is  a  man  of  good  morals,  and  it 
leaves  it  a  conclusive  circumstance  to  prove  that  he  stole  the 
wheat.  He  is  a  bad  man  and  a  liar ;  his  evidence  is  worth 
nothing,  and  you  are  nOt  justified  in  placing  any  reliance 
upon  it ;  and  it  is  conclusively  proven  and  virtually  admit- 
ted that  James  Morrison  is  a  bad  man,  and  a  man  of  bad 
moral  character.  This  is  a  circumstance,  with  the  other 
circumstances  of  the  case,  you  have  to  consider  whether  the 
defendants  are  guilty  or  not.'  The  defendants  then  each 
objected  to  the  argument,  because  it  was  not  fair  or  legiti- 
mate, and  because  the  defendants  had  not  put  their  charac- 
ter for  morality  or  honesty  in  issue,  and  because  counsel  had 
no  right  to  argue  that  it  was  a  circumstance  to  prove  guilt, 
but  the  court  overruled  the  objection,  to  which  ruling  the 
•defendants  each  excepted,  and  the  court  then  said  to  the 
speaker,  *Go  on  with  your  argument,'  and  then  to  counsel 
for  defendants,  *I  don't  want  any  more  interruptions  of 
counsel  while  speaking,'  to  which  the  defendants  each  then 
excepted.  The  counsel  for  the  State  then,  in  a  vehement 
manner,  said :  *They  are  bad  men ;  they  took  the  wheat ; 
we  have  proved  their  moral  characters  are  bad ;  they  are 
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men  of  bad  character,  and  that  is  a  fact  you  can  consider  to- 
prove  their  guilt.     They  left  home  before  daylight;  they 
took  wheat  to  Hillsborough  when  they  could  have  got  moi-e 
at  Crawfordsville,  and  the  fact  that  they  are  bad  men,  and 
men  of  bad  character,  proves  they  stole  the  wheat.     They 
did  not  try  to  rebut  the  circumstance  that  they  are  men  of 
bad  characters.    Morrison  is  a  confessed  bad  man,  because 
he  did  not  try  to  prove  he  was  a  man  of  good  character^ 
and  that  is  a  powerful  circumstance  to  prove  his  guilt. 
There  has  no  one  but  their  nieces  testified  they  took  th& 
wheat  from  home,  and  they  had  the  most  powerful  induce- 
ment in  the  world  to  swear  falsely.     I  don't  want  to  say 
anything  about  the  poor,  frail  women,  but  you  all  know  the 
power  a  man  exercises  over  a  woman,  and  a  frail  woman,  in 
the  hands  of  a  bad  man,  is  like  clay  in  the  hands  of  a  pot- 
ter, and  Morrison  is  a  confessed  bad  man,  a  man  of  bad 
moral  character.     If  he  had  not  been  a  man  of  bad  moral 
character,  he  could  have  brought  witnesses  to  establish  his 
character,  and  it  would  have  been  the  most  powerful  defence 
he  could  make.     You  have  a  right  to  take  into  consideration 
that  they  are  of  bad  character.     A  liar  might  tell  the  truth,, 
but  it  is  not  likely  that  a  bad  man  would  tell  the  truth.    A 
good  man  would  hardly  tell  the  truth,  where  he  was  guilty 
of  a  crime.     His  testimony  would  be  warped,  and  a  bad 
man  would  not  tell  the  truth  at  all,  where  it  was  not  to  his 
interest  to  do  so.'     To  all  of  which  the  defendants  each  ex- 
cepted at  the  time,  although  the  court  told  them  to  keep  still. 
"And  be  it  further  remembered,  that  when  said  Kennedy 
quit  speaking  the  counsel  told  the  court  that,  as  the  counsel 
for  the  State  had  not  made  the  point  that  they  relied  upoa 
the  fact  of  having  tried  to  show  that  defendants  were  men 
of   bad  moral  character,  to  prove  their  guilt ;    it  was  a 
new  proposition  laid  down  by  Mr.  Kennedy,  and  he  claimed 
the  right  to  answer  the  point ;  that  4t  was  unfair  and  was 
calculated  to  injure  the  defence  of  the  defendants;  that 
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they  had  not  put  their  character  for  morality  in  issue,  and 
coansel  had  no  right  to  insist  it  was  a  circumstance  to  prove 
their  guilt,  and  they  wanted  to  answer,  but  the  court  said, 
*The  argument  will  quit  right  here,'  to  all  of  which  the 
defendants  at  the  time  excepted." 

The  reasons  for  this  exception  to  the  refusal  of  the  court 
to  allow  a  reply  to  the  closing  argument  for  the  State  are 
sufficiently  stated,  but  nevertheless  the  exception  presents 
no  question,  because,  as  was  stated  in  the  principal  opinion, 
it  was  not  made  a  cause  for  the  motion  for  a  new  trial,  and 
because  the  bill  of  exceptions  does  not  show  that  the  alleged 
new  point  or  argument  was  in  fact  new. 

But  counsel  now  contend,  if  we  do  not  misunderstand 
their  brief,  that  the  reasons  given  in  support  of  their  motion 
for  leave  to  close  the  argument,  ought  to  be  regarded  as  a 
proper  statement  of  their  grounds  of  objection  in  connec- 
tion with  their  exception  to  the  speech  itself.  This  is  not 
permissible.  The  reasons  for  each  objection  or  exception 
must  be  specified  at  the  time,  and  with  reference  to  the  end 
then  sought  to  be  attained.  Whether  the  speech  was  in 
itself  objectionable,  because  it  went  beyond  the  evidence,  is 
one  thing,  and  whether  it  embraced  points  not  disclosed  in 
the  opening,  is  another  thing. 

But  if  this  rule  were  relaxed,  and  the  appellants  were  al- 
lowed the  benefit  of  all  that  is  claimed  for  them,  it  would 
still  be  true  that  the  specific  matter  now  complained  of, 
namely,  that  the  attorney  of  the  State  < 'argued"  that  both 
defendants  were  men  of  bad  character,  when  the  evidence 
in  that  respect  was  confined  to  the  character  of  one  of  them, 
was  not  made  the  ground  of  objection  on  the  trial,  nor  indeed 
in  the  first  instance  in  this  court. 

If,  however,  the  question  were  in  the  record,  it  would  not 
necessarily  follow  that  the  judgment  should  be  reversed. 
If,  for  every  transgression  of  the  prosecuting  attorney  be- 
yond the  bounds  of  logical  or  strictly  legal  argument,  the 
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defendant  could  claim  a  new  trial,  few  verdicts  could  stand, 
and  the  administration  of  criminal  justice  would  become 
impracticable.  The  proper  course,  ordinarily,  is  for  the  de- 
fendant, by  his  counsel,  to  move  the  court  to  restrain  the 
attorney  for  the  State  from  transgressing ;  and,  if  something 
has  already  been  said  to  the  defendant's  probable  injuiy,  to 
move  to  have  it  retracted  by  the  speaker  or  corrected  by 
the  court. 

When  improper  evidence  has  been  permitted  to  go  to  the 
jury,  the  court  may  withdraw  it,  and  so  correct  the  error; 
and  if  the  impression  of  sworn  testimony  may  be  so  re- 
moved, and  such  is  the  theory  practiced  upon,  it  would  be 
unreasonable  to  say  that  an  improper  speech  of  the  prose- 
cuting attorney  could  not  be  withdrawn  or  corrected  in  the 
same  way.  There  must  be  some  reliance  upon  the  good 
sense  and  fair-mindedness  of  juries.  In  this  case,  the  court 
gave  appropriate  instructions  in  reference  to  the  rules  of 
evidence  and  the  proof  necessary  to  convict,  and,  at  the  in- 
stance of  the  defendants,  gave  a  special  instruction  to  the 
effect  that  the  law  presumed  each  defendant  to  be  a  man  of 
good  character,  and  that  he  was  honest,  and  would  not  steal 
as  charged. 

It  is  the  unquestionable  right  of  counsel  for  a  defendant,  to 
interrupt  an  improper  argument  which  is  being  made  against 
him,  for  the  purpose  of  stating  his  objections,  and  moving 
the  court  to  take  proper  action ;  and,  if  such  interruption  is 
made  considerately  and  in  proper  temper,  the  court  has  no 
right  to  rebuke  the  counsel  therefor,  nor  to  forbid  a  repeti- 
tion of  the  interruption.  Whose  the  fault  was  for  the  some- 
what unseemly  part  of  the  record  made  in  this  case,  we  are 
not  required  to  decide.  So  long  as  the  record  is  not  full 
and  specific  in  reference  to  the  facts,  the  presumptions  are 
in  favor  of  the  couit. 

Petition  overruled,  with  costs. 
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Decedents^  Estates. — Statute  of  Limitations, — Pleading. — Evidence, — 
Evidence,  to  sustain  the  defence  of  the  statute  of  limitations  to  claims 
against  decedents*  estates,  is  admissible  without  plea. 

CONTRACT.^BeaZ  Estate,— Bight  of  Action, — Statute  of  Frauds, — ^A.  sold 
land  to  B.,  B.  agreeing  to  pay  to  A.  any  excess  over  the  purchase  price 
for  which  he  might  sell  the  land  within  five  years.  B.  sold  the  land, 
on  credit,  within  the  live  yeai's,  at  an  excess  over  the  purchase  price. 

Edd^  that  A.'s  right  of  action  for  such  excess  did  not  accrue  at  the  date 
of  the  sale  by  B.,  nor  until  the  latter  had  been  fully  reimbursed  for  the 
amount  of  purchase-money  paid  by  him,  unless  he  negligently  or  unr 
necessarily  postponed  the  payment  for  the  land. 

Httd,  also,  tihat  such  a  contract  is  not  within  the  statute  of  frauds. 

From  the  Pike  Circuit  Court. 

E.  A.  Elj/y  C,  H,  Burton^  J.  L.  McMaster  and  A.  Boice^ 
for  appellant. 
E.  B.  Posey  and Wilsoriy  for  appellee. 

Franklin,  C. — Appellant  filed  a  claim  against  appellee, 
as  administrator  of  the  estate  of  James  Chadwick,  deceased, 
in  the  Pike  Circuit  Court,  February  11th,  1878.  The  claim 
was  refused  to  be  admitted  by  the  administrator,  and  went 
upon  the  issue  docket  at  the  October  term,  1878.  The  ad- 
ministrator appeared  and  demurred  to  the  complaint,  which 
demurrer  was  overruled.  No  other  pleadings  filed  in  the 
cause ;  trial  by  the  court ;  finding  for  appellee ;  motion  for 
a  new  trial  overruled  and  excepted  to,  and  judgment  on  the 
finding. 

The  only  assignment  of  error  in  this  court  is  the  overrul- 
ing of  the  motion  for  a  new  trial.  The  reasons  assigned  in 
the  motion  are,  that  the  finding  was  not  sustained  by  the  evi- 
dence, was  contrary  to  the  evidence  and  contrary  to  the  law. 
Under  these  reasons  three  questions  are  presented  by  coun- 
sel: Ist.  Was  the  claim  proven?  2d.  Was  it  barred  by 
the  8tatut€f  of  limitations?  3d.  Was  it  within  the  statute 
of  frauds  ? 
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It  is  agreed  by  the  parties,  that,  on  the  18th  day  of  Octo- 
ber, 1867,  appellant  sold  to  the  deceased  a  farm  in  Hen- 
dricks county,  Indiana,  for  the  sum  of  $4,800,  at  the  rate 
of  $40  per  acre ;  that  a  deed  for  the  same  was  then  exe- 
cuted, and  that  amount  settled  between  them  by  appellant 
taking  a  tract  of  land  in  Iowa,  at  $3,500,  and  $1,300  in 
notes  on  persons  in  Iowa,  near  the  Iowa  land  conveyed  to 
appellant ;  that  deceased  sold  the  Hendricks  county  land  on 
the  19th  day  of  September,  1870,  to  Martha  Edwards  for 
the  sum  of  $5,400.  And  appellant  claims  that  it  was  also 
a  part  of  the  agi*eement  and  contract  between  the  parties, 
that,  if  the  deceased  should,  within  five  years  thereafter,  sell 
the  Hendricks  county  farm  for  more  than  $40  per  acre,  he 
should  pay  the  excess,  whatever  he  should  get,  to  appellant* 

The  proof  was  all  written ,  and  in  the  shape  of  depositions 
of  witnesses  and  documentary  evidence.  Chad  wick  had 
moved  to  Pike  county  and  died  there.  At  the  time  Chad- 
wick  sold  the  Hendricks  county  land  to  Martha  Edwards, 
he  gave  a  bond  for  a  deed.  On  the  12th  day  of  March,  1872, 
he  conveyed  the  land  to  Mrs.  Edwards  and  her  assignees,  and 
received  $1,800  of  the  consideration  money;  that  the  last 
of  the  consideration,  to  wit,  $300,  was  received  by  Chad- 
wick  in  1876.  The  evidence,  uncontradicted,  shows  clearly 
that  the  plaintiff's  claim  was  embraced  in,  and  was  a  part 
of,  the  contract  for  the  sale  and  exchange  of  the  Hendricks 
county  farm ;  that,  in  the  negotiations,  appellant  asked  $45 
per  acre,  and  deceased  offered  him  $40  per  acre.  But  they 
finally  agreed  that  deceased  should  pay  then  $40  per  acre, 
and  that,  if  he  could  sell  the  land  for  more  than  $40  per 
acre,  at  any  time  within  five  years,  he  would  pay  to  appel- 
lant such  excess. 

The  only  testimony  in  the  case,  that  has  been  suggested  as 
not  explicit  upon  this  question,  is  that  contained  in  the  depo- 
sition of  Robert  P.  Parker,  which  reads  as  follows :  "I  had 
a  conversation  with  James  Chadwick,  in  his  lifetime,  in  the 
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fall  of  1870,  in  regard  to  the  farm  he  had  bought  from  the 
plaintiff ;  heard  Chadwick  say  then  that  he  had  nothing  else 
to  do  with  the  $5,400  he  had  got  for  the  land  he  had  bought 
from  the  plaintiff,  but  to  loan  it,  with  the  exception,  per- 
haps, that  the  plaintiff  had  a  claim  upon  him,  Chadwick, 
for  $5  per  acre,  and  that  he  hardly  thought,  under  the  cir- 
cumstances, he  ought  to  demand  it.  Chadwick  further  said 
that,  by  the  terms  of  the  trade  between  him  and  the  plain- 
tiff, in  regard  to  the  land  he  had  bought  of  the  plaintiff,, 
the  plaintiff  was  to  have  $5  more,  extra,  per  acre,  if  he,. 
Chadwick,  could  sell  it  for  that."  We  do  not  think  thi& 
testimony  is  the  least  uncertain,  or  in  conflict  with  appel- 
lant's claim. 

It  18  insisted  by  appellee's  counsel  that  the  testimony  con* 
tained  in  the  deposition  of  William  Carter,  of  Wayne  county^ 
State  of  Iowa,  tends  to  prove  payment  of  the  claim.  Ap- 
pellant moved  onto  the  Iowa  land  which  he  got  of  deceased 
in  the  fall  of  1867 ;  lived  there,  within  five  miles  of  witness*^ 
residence,  one  year ;  then  moved  to  the  State  of  Kansas,, 
where  he  resided  some  eight  yeai's,  when  he  returned  to  Hen- 
dricks county,  Indiana.  Carter  in  his  deposition  testifies  as. 
to  what  took  place  in  1867  and  1868,  the  year  appellant  waa 
in  Iowa.  Omitting  the  questions,  the  answers  in  the  deposi- 
tion read  as  follows :  <^I  did  not  hear  any  land  trade  made 
at  all ;  I  paid  money ;  it  was  boot*money,  as  I  understood 
it,  between  farms  which  they  traded ;  I  do  not  recollect  ex- 
actly, but  it  must  have  been  in  1865  or  1866,  or  somewhere 
about  then  ;  I  was  authorized  by  Chadwick  to  pay  Henry  R. 
Parker  fifteen  hundred  dollars  for  him,  Chadwick,  as  he 
agreed  to  give  Parker  that  much  to  boot  between  the  farms- 
in  Indiana  and  the  farm  down  here  in  Appanoose  county^ 
Iowa ;  the  time  stated  is  not  right,  I  know ;  I  was  agent  for 
Chadwick  in  paying  the  money ;  I  was  collecting  Chadwick' a 
money  here,  and  attending  to  his  business,  and  he  author- 
ized me  to  pay  it  here  to  Parker,  instead  of  sending  it  to 
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Ohadwick,  who  was  then  in  Indiana ;  part  of  it  was  paid  at 
Parker's  house,  in  Appanoose  county,  and  part  of  it  at  my 
own  house,  in  Wayne  county ;  it  was  paid  in  payments  as  I 
-collected  Chadwick's  money ;  I  don't  remember  how  many 
payments  were  made ;  the  size  of  the  payments  run  from 
-one  hundred  to  three  hundred  dollars,  and  perhaps  five  hun- 
•dred  dollars,  at  one  time,  especially ;  I  know  I  took  receipts 
from  Parker  for  the  money  I  paid  him ;  I  remember  that  at 
one  time  we  added  the  amount  of  the  sniall  receipts  together, 
and  I  took  one  from  him  at  that  time  for  all  the  money  I 
had  paid  him  at  former  times,  and  destroyed  the  small  re- 
<;eipts  by  tearing  them  up ;  at  that  time  they  aggregated 
somewhere  between  eight  hundred  and  one  thousand  dollars ; 
I  paid  him  altogether  fifteen  hundred  dollars,  the  sum  Chad- 
wick  authorized  me  to  pay  him  ;  Parker  lived  in  Indiana  (at 
the  time  of  the  trade)  ;  I  saw  Parker,  I  think,  at  least  once 
«very  ten  days  while  he  lived  here ;  he  never  claimed  after- 
ward that  Chadwick  owed  him  any  more  on  the  land ;  he 
«aid  their  contract  was  that  Uncle  Jim,  meaning  Chadwick, 
who  was  his  uncle,  agreed  that  he  should  be  paid,  in  pay- 
ments as  I  could  collect  it  for.  Chadwick,  just  as  Chadwick 
had  written  to  me;  he  came  to  my  house  when  he  first 
moved,  for  the  money,  and  I  told  him  I  did  not  have  that 
much  on  hand  for  Chadwick,  and  he  said  he  was  not  in  need 
of  the  money,  and  it  was  to  be  paid  in  payments  as  before 
stated  ;  he  said  nothing  about  Chadwick's.  putting  the  land 
on  the  market ;  the  amount  I  paid  him  was  all  I  ever  heard 
claimed;  if  there  was  anything  more,  neither  parly  ever 
mentioned  it  in  my  presence ;  knew  of  no  other  facts  mate- 
rial in  the  case." 

The  testimony  in  this  deposition  states  nothing  about  the 
terms  of  the  contract,  further  than  the  paying  of  the  boot- 
money  that  was  then  due.  Neither  does  it  tend  to  show  a 
payment  of  appellant's  subsequent  claim  for  the  excess  in 
the  subsequent  sale  of  the  land.     At  that  time  appellant  had 
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no  such  absolute  claim.  Chad  wick  had  not  yet  sold  the- 
landy  and  until  that  was  sold  for  more  than  $40  per  acre^ 
there  could  be  no  claim  for  the  excess.  Chadwick  did  not 
direct  his  agent  (Carter)  to  pay  it,  and  appellant  did  not, 
to  him,  claim  it.  The  only  apparent  conflict  that  we  see  is 
in  the  amount  that  Carter  states  he  paid  to  appellant  out  of 
the  claims  in  his  hands  for  collection  for  Chadwick.     We 

• 

think  the  substance  of  that  is,  that  the  notes  which  appel- 
lant got  of  Chadwick  as  a  part  of  the  consideration  for  the 
Hendricks  county  farm,  at  $40  per  acre,  were  at  the  time  in 
the  hands  of  Chadwick' s  agent  (Carter)  in  Iowa;  that 
Carter  collected  them,  principal  and  interest,  and  paid  the 
money  over  to  appellant,  and  thus  closed  up  that  transac- 
tion. And  that  whole  matter  has  nothing  to  do  with  appel- 
lant's subsequent  claim,  herein  sued  upon.  We  thiuk  the 
testimony  fully  proved  appellant's  claim.  There  was  no 
testimony  in  conflict  with  it,  and  none  tending  to  show  that 
it  had  been  paid. 

The  next  question  presented  is,  was  the  claim  barred  by 
the  statute  of  limitations?  Counsel  have  discussed  thi& 
question  at  considerable  length.  Appellant  in  his  brief  in- 
forms us  that  that  was  the  question  upon  which  the  court 
below  found  in  favor  of  appellee.  And  appellee,  in  his 
brief,  says :  **That  the  court  (below)  committed  no  error  in 
holding  that  appellant's  claim  was  barred  by  the  statute  of 
limitations." 

According  to  the  decision  of  this  court,  in  the  case  of 
Niblack  v.  Ooodman^  67  Ind.  174,  (see  opinion  on  petition 
for  a  rehearing,)  the  sixty-sixth  section  of  2  B.  S.  1852, 
p.  261,  was  the  only  law  in  force  at  the  time  of  the  trial, 
apon  the  subject  of  defendants  having  the  benefit  of  the 
statute  of  limitations,  without  pleading  it,  to  claims  filed 
against  estates.  And  under  that  the  evidence  was  admissi- 
ble without  pleading  the  statute. 

Then,  under  the  evidence,  was  the  claim  barred  by  the 
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statute  of  limitations?  The  laud  was  sold  on  the  19th  day 
of  September,  1870.  This  claim  was  iSled  on  the  11th  day 
of  February,  1878.  The  evidence  nowhere  shows  the  date 
of  the  death  of  Chadwick.  We  can  not  tell  from  the  evi- 
dence, whether  the  statute  of  six  years  after  the  sale  of  the 
land  had  expired  before  the  death  of  deceased,  or  whether 
the  eighteen  months  extension  of  the  statute  from  the  date 
of  his  death,  expired  before  or  after  the  filing  of  the  claim; 
they  could  not  both  have  occurred.  And,  unless  the  proof 
showed  that  the  statute  had  expired  before  his  death,  there 
was  a  failure  of  proof  to  bring  the  claim  within  the  statute 
of  limitations,  considering  appellant's  right  of  action  to  have 
accrued  at  the  date  of  the  sale  of  the  land. 

But  wo  do  not  think  the  right  of  action  did  then  accme. 
According  to  the  testimony  contained  in  the  appellant's 
deposition,  which  was  directed  by  the  court  to  be  read,  after 
the  parties  had  closed  their  regular  evidence,  he  told  deceased 
at  the  time  of  the  trade,  that,  by  giving  reasonable  credits, 
the  land  could  be  sold  for  $45  per  aore.  The  parties  doubt- 
less understood  that  the  land  would  be  likely  sold  upou  rea- 
sonable credits,  for  at  least  a  part  of  the  consideration 
money,  and  that  appellant  was  to  receive  his  excess,  if  any, 
after  the  deceased  had  been  fully  reimbursed  for  what  he 
had  paid  for  the  land. 

The  evidence  shows  that  the  land  was  paid  for  as  follows : 
In  January,  1871,  $1,800;  September,  1871,  $1,500;  Feb- 
ruary or  March,  1872,  $1,800;  January,  1876,  $300.  We 
think  it  would  be  an  unreasonable  construction  of  the  con- 
tract, and  contrary  to  the  understanding  of  the  parties,  to 
determine  that  appellant  was  to  receive  his  $600  of  excess, 
at  the  date  of  deceased's  sale,  before  he  had  received  any- 
thing, or  that  appellant  could  demand  and  recover  this  excess 
before  deceased  had  been  fully  reimbursed,  unless  deceased 
had  negligently  or  unnecessarily  postponed  the  time  for  pay- 
ment or  the  collection  of  the  last  instalments. 
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We  do  not  think  the  claim  was  barred  by  the  statute  of 
limitations. 

The  only  remaining  question  in  the  record  is,  was  the 
daim  within  the  statute  of  frauds  ?  The  statute  of  frauds 
does  not  apply  to  an  agreement  that  may  be,  in  the  natural 
course  of  events^  performed  within  a  year.  Browne  on  the 
Statute  of  Frauds,  sec.  280. 

We  see  no  insuperable  obstacle  in  the  way  of  this  con- 
tract, in  the  natural  course  of  events,  being  performed  within 
a  jear,*and  it  was  therefore  not  within  the  statute  of  frauds. 
Nor  do  we  think  this  kind  of  a  contract  is  within  the  statute 
of  frauds.     Reyman  v.  Mosher^  71  Ind.  596. 

Appellee,  in  the  conclusion  of  his  brief,  admits  that  the 
contract,  if  there  was  one,  ^^was  probably  not  within  the 
statute  of  frauds . ' ' 

For  the  error  in  the  court  below,  in  finding  that  this  claim 
was  barred  by  the  statute  of  limitations,  the  judgment  must 
be  reversed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  at  appellee's  costs; 
and  that  the  same  be  remanded,  vrith  instructions  to  the 
court  below  to  grant  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


»•» 
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Affeax.  from  Mayor  or  Justice.— 4pP«<»^  Bond.—AppellanVs  /iwtrue- 
UoM, — ^In  criminal  causes  before  a  mayor  or  justice  of  the  peace,  the 
defendant's  appeal  bond,  although  filed  in  time,  will  not  constitute  an 
appeal,  where,  at  the  time  of  filing  such  bond,  the  defendant  instructs 
the  mayor  or  justice  to  delay  the  filing  of  the  transcript  in  the  circuit 
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court  until  further  orders  from  him.  In  such  a  case, where  the  transcript 
shows  the  defendant's  further  orders  were  not  given  within  thirty  day& 
next  after  the  trial,  the  appeal  may  be  dismissed. 

From  the  Wabash  Circuit  Court. 

A.  HesSj  C.  E.CowgiU  and  H.  B.  Shiveky^  for  appellant. 
i>.  P.  Baldwin  J  Attorney  General ,  and  M.  Oood^  Prose- 
cuting Attorney,  for  the  State. 

HowK,  C.  J. — On  the  31st  day  of  December,  1880,  an 
affidavit  was  filed  before  the  mayor  of  the  city  of  Wabash, 
charging  the  appellant  and  another  with  the  unlawful  sale  of 
intoxicating  liquor,  to  wit,  one  gill,  for  the  price  of  five 
cents,  to  a  certain  named  person,  who  was  then  and  there 
under  the  age  of  twenty-one  years.  Upon  this  affidavit,  on 
the  3d  day  of  February,  1881,  the  appellant  was  tried  before 
said  mayor,  found  guilty  as  charged  and  adjudged  to  pay  a 
fine  in  the  sum  of  ten  dollars,  and^  the  costs  of  suit.  On 
the  3d  day  of  March,  1881,  the  appellant  filed  his  bond  with 
approved  security,  for  an  appeal  to  the  court  below ;  and  on 
the  19th  day  of  April,  1881,  the  mayor  of  said  city  filed 
with  the  clerk  of  the  circuit  court  the  appellant's  said  bond, 
together  with  a  transcript  of  the  proceedings,  and  all  papers 
in  the  case. 

Afterwards,  on  the  28th  day  of  April,  1881,  on  motion 
of  the  appellee,  by  its  attorney,  the  court  dismissed  the 
appeal  herein,  because  such  appeal  was  not  taken  within 
thirty  days  next  after  the  trial ;  to  which  decision  of  the 
court  the  appellant  excepted,  and  filed  his  bill  of  exceptions. 

The  decision  of  the  court,  dismissing  his  appeal,  is  the 
only  error  assigned  by  the  appellant,  in  this  court.  Did  the 
trial  court  err  in  sustaining  the  appellee's  motion  to  dismiss 
the  defendant's  appeal  from  the  judgment  of  the  mayor? 
This  is  the  only  question  in  this  case  for  the  decision  of 
this  court.  The  appellee's  motion  was  not  founded  upon, 
nor  supported  by,  any  affidavit ;  but  it  is  manifest j  that  the 
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State  rested  its  motion  to  dismiss  the  appeal,  upon  certain 
proceedings  set  out  in  the  transcript,  and  certified  by  the 
mayor  as  a  part  of  the  proceedings  had  before  him,  in  this 
cause.  The  proceedings  referred  to,  as  they  appear  in  the 
mayor's  transcript  copied  into  the  record,  were  in  the  words 
and  figures  following,  to  wit  : 

"And  on  this  3d  day  of  March,  1881,  defendant  files  his 
bond  in  the  sum  of  $50  for  an  appeal  to  the  Wabash  Circuit 
Court,  with  John  Baumbauer,  as  surety  therein,  in  these 
words,  to  wit :"     (And  here  follows  a  copy  of  the  bond. ) 

"Which  bond  is  now  approved;  and  defendant,  at  the 
same  time,  instructs  me  not  to  send  up  transcript  of  this 
judgment  to  said  circuit  court  until  further  orders  from  him. 

(Signed)     "William  L.  Bussell, 

"J.  P.  and  Acting  Mayor." 

"And  now,  on  this  18th  day  of  April,  1881,  defendant  in- 
structs me  to  send  up  transcript  of  'this  judgment  to  the 
Wabash  Circuit  Court,  under  his  appeal  bond  heretofore 
filed,  which  is  done  accordingly. 

(Signed,)     "C.  S.  Parrish,  Mayor." 

Are  the  proceedings  above  set  out  such  as  the  mayor 
might  properly  enter  upon  his  docket  as  a  part  of  the  pro- 
ceedings in  this  cause?  If  they  were,  then  the  mayor  was 
required  by  the  statute  to  file  a  transcript  of  such  proceed- 
ings in  the  circuit  court,  upon  the  appeal  thereto ;  and  the 
appellee  might  well  found  its  motion  to  dismiss  this  appeal 
upon  such  proceedings  as  a  part  of  the  record,  and  the  court 
might  well  look  to  and  act  upon  the  same  in  deciding  such 
motion.  In  the  5th  section  of  the  act  of  May  29th,  1852, 
prescribing  the  powers  and  duties  of  justices  in  State  prose- 
cutions, they  are  required  to  docket  such  causes  in  the  same 
manner  as  in  civil  cases.  2  B.  S.  1876,  p.  670.  In  section 
17  of  the  general  law  of  March  14th,  1867,  for  the  incorpo- 
ration of  cities,  under  which  it  must  be  presumed,  in  the 

absence  of  anvthing  appearing  to  the  contrary,  that  the  city 
Vol.  76.-23 
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of  Wabash  was  incorporated,  the  mayor  of  such  a  city  has 
conferred  upon  him  the  powers  and  duties  of  a  justice  of  the 
peace,  in  State  prosecutions.    1  R.  S.  1876,  p.  272.   In  sec- 
tion 18  of  the  act  of  June  9th,  1852,  defining  the  powers  and 
duties  of  justices,  in  civil  cases,  it  is  made  the  duty  of  a  jus- 
tice to  "record  the  proceedings  in  full,  of  all  suits  instituted 
before  him,"  upon  his  docket.     2  R.  S.  1876,  p.  608.    We 
are  of  the  opinion,  therefore,  that  the  proceedings  above  set 
out  were  proper  parts  of  the  record  of  the  mayor  of  the  pro- 
ceedings had  before  him  in  this  prosecution,  and,  as  such, 
they  were  properly  entered  of  record  on  the  mayor's  docket. 
Such  being  the  case,  it  became  the  mayor's  duty,  when  the 
appeal  was  taken  in  this  cause  to  the  circuit  court,  to  forth- 
with file  the  defendant's  appeal  bond,  ** together  with  a  tran- 
script of  the  proceedings,  and  all  papers  in  the  case,"  with 
the  clerk  of  said  circuit  court.    2  R.  S.  1876,  p.  671,  sec.  12. 
It  follows,  therefore,  as  it  seems  to  us,  that  the  appellee's 
attorney  was  authorized  to  move  for  the  dismissal  of  the  ap- 
peal, in  this  cause,  upon  the  facts  shown  by  the  proceedings 
above  set  out,  and  certified  by  the  mayor  as  parts  of  the 
transcript  of  the  proceedings  had  before  him  in  this  prose- 
cution ;  and  that  the  facts  thus  shown  f uUv  authorized  the 
court  to  sustain  said  motion  and  dismiss  said  appeal,  upon 
the  ground  that  the  appeal  was  not  taken,  as  the  statute  re- 
quires, ''within  thirty  days  next  after  the  trial."     2  R.  S. 
1876,  p.  670,  sec.  10. 

Although  the  appellant  left  his  bond  for  an  appeal  within 
thirty  days  next  after  the  trial,  with  the  mayor,  yet  the  pro- 
ceedings above  set  out  show  very  clearly,  we  think,  that  no 
appeal  was  then  taken,  nor  intended  to  be  taken,  until  such 
time  as  the  mayor  should  receive  further  orders  and  instruc- 
tions from  the  appellant.  These  further  orders  were  not 
given  or  received  until  the  18th  day  of  April,  1881,  or  sev- 
enty-four days  next  after  the  trial ;  and  if,  on  that  day,  the 
appellant  had  instructed  the  mayor  not  to  send  up  the  tran- 
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is'cript  at  all,  it  could  not  be  said  that  any  appeal  had  in  fact 
-ever  been  taken.  Our  conclusions  are  that  the  appeal  in  this 
case  was  not  taken  until  the  18th  day  of  April,  1881,  that 
this  fact  was  properly  shown  by  the  mayor's  transcript  of 
the  proceedings  before  him,  and  that  the  court  committed 
no  error  in  dismissing  said  appeal. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


•  •» 
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PBomssOBY'NOTE.^Payee, —Failure  of  Consideration,— Parol  Evidence^^A 
promissory  note  contains  only  the  contract  of  the  maker,  and  proof  by 
parol  of  the  payee's  part  of  the  contract  is  not  contradicting  the  terms 
of  the  note ;  and,  in  an  action  thereon,  a  want  or  failure  of  considera- 
tion can  be  pleaded  as  a  defence  thereto,  and  proved  by  parol  evidence. 

From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  R.  W.  Miers,  for  appellant. 
J,  W,  Buskirk  and  H.  C.  Duncan^  iov  appellee. 

Fbanklin,  C. — Appellant  sued  appellee,  on  a  promissory 
note,  for  $100.  Appellee  answered  in  three  paragraphs. 
1st,  want  of  consideration.     2d  and  3d,  failure  of  consider- 

■ 

ation.  Demurrer  to  the  second  and  third  paragraphs  of 
answer  overruled  and  excepted  to  ;  reply  in  denial ;  trial  by 
<-ourt  and  finding  for  appellee ;  judgment  on  finding ;  mo- 
tioq  for  a  new  trial  overruled  and  excepted  to. 

The  assignment  of  error  in  this  court  is  the  overruling  of 
the  demurrers  to  the  second  and  third  paragraphs  of  the 
answer.  The  paragraphs  of  failure  of  consideration  set 
forth  the  facts  constituting  the  failure.  There  was  no  ob- 
jection to  the  form  of  the  pleading.     The  objection  to  these 
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paragraphs  is,  that  they  attempt  to  set  up  a  parol  agreement 
to  contradict  the  terms  of  the  note ;  that  a  written  contract 
can  not  be  varied  by  a  prior  or  contemporaneous  parol  agree- 
ment, and  authorities  are  cited  in  support  thereof.  While 
these  authorities  are  applicable  to  the  question  discussed, 
they  are  not  applicable  to  the  case  at  bar.  A  note  does  not 
contain  all  the  terms  of  a  contract.  It  only  contains  the 
contract  of  one  of  the  parties — a  promise  to  pay.  To  prove 
by  parol  the  payee's  part  of  the  agreement  and  contract,  is 
not  contradicting,  nor  in  conflict  with,  the  terms  of  the  note. 
Hence,  it  has  so  frequently  been  held  by  this  court,  and 
others,  that,  to  an  action  on  a  promissory  note,  a  want  or 
failure  of  the  consideration  of  the  note  could  be  pleaded  as  a 
defence,  and  proved  by  parol  testimony  on  the  trial,  it  is 
needless  to  cite  authorities  upon  that  question.  There  was 
no  error  in  overruling  the  demurrers  to  the  second  and  third 
paragraphs  of  the  answer. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  the  same  is 
hereby,  in  all  things  affirmed,  at  appellant's  costs. 


mmm 
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Smith  v.  Smith. 

8jjAm>VR.— Evidence.— Variance.  — Time.—lt  is  not  necessaiy  to  prove 
that  the  slanderous  words  were  uttered  on  the  particular  day  named  hi 
the  complaint.    Medaugh  v.  Wright.  27  Ind.  137,  distinguished. 

Same. — Evidence  in  Mitigation. — ^The  defendant  had  accused  the  plaintiff 
of  forging  a  receipt,  against  a  mortgage,  for  3600,  and  offered  to  prove 
in  mitigation  that  the  plaintiff  had  said  that  the  foreclosure  of  the  mort^ 
gage  would  ruin  him,  claiming  that  this  would  tend  to  show  that  de- 
fendant acted  in  good  faith  in  accusing  the  plaintiff  of  forging  the  receipt. 
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EM,  that,  if  not  too  remote  for  admission  at  all,  there  was  no  error  in 
excluding  the  evidence  as  ofiered,  because  it  was  not  proposed  to  show 
that  the  defendant  knew  of  the  declaration  at  the  time  he  made  the 
accusation. 

From  the  Cass  Superior  Court. 

Q.  E*  RosBj  for  appellant. 

H.  G.  Thornton  and  W.  W.  Thornton^  for  appellee. 

Woods,  J. — The  appellee  sued  the  appellant  for  slander, 
•claiming  two  thousand  dollars  damages,  and  obtained  a  ver- 
dict and  judgment  for  one  hundred  dollars.  The  alleged  slan- 
■derous  words  were  to  the  effect  that  the  appellee  had  forged 
A  receipt,  which  purported  to  have  been  made  by  the  wife 
•of  the  appellant,  at  a  date  prior  to  her  death,  which  had 
occurred  recently.  The  complaint  is  in  three  paragraphs, 
charging  the  utterance  of  the  words  on  the  11th,  12th  and 
loth  days  respectively  of  November,  1878.  The  answer  was 
a  general  denial. 

The  proof  showed  that  the  words  were  spoken  on  days 
not  specified,  in  September,  1878,  and  it  is  insisted  that 
the  variance  is  fatal ;  that,  while  it  was  not  necessary  that 
the  plaintiff  should  designate  in  his  complaint  the  time  when 
the  words  were  uttered,  yet  having  done  so  he  must  make 
the  proof  as  exact  as  the  allegation.  The  authority  cited 
in  favor  of  this  proposition  is  Medaugh  v.  WriglU^  27  Ind. 
137,  wherein  the  words  charged  imported  a  larceny  of  the 
property  of  A.,  and  it  was  held  that  proof  was  not  admissi- 
ble of  words  importing  another  and  different  larceny.  The 
•case  is  manifestly  not  in  point.  The  words  charged  to  have 
been  spoken  must,  of  course,  be  proven  substantially  as  laid, 
but  there  is  no  authority  or  reason  for  requiring  proof  of 
the  time  exactly  as  alleged.  It  is  not  required  in  actions  of 
•account,  contract  or  tort,  nor  even  in  prosecutions  for  crime. 

The  record  shows  that  the  appellant  introduced  as  a  wit- 
ness in  his  behalf  one  Henry  Smith,  a  competent  witness, 
and  proposed  to  prove  by  him,  that  before  the  speaking  of 
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the  words  charged,  to  wit,  on  or  about  December  25th,  1877, 
the  plaintiff,  in  a  conversation  with  said  Henry  Smith  about 
the  notes  and  mortgage  agahist  which  the  receipt  in  question 
purports  to  be  a  credit,  said  that  he  hoped  James  would  not 
foreclose  the  mortgage,  for,  if  he  did,  it  would  break  him, 
the  plaintiff,  up ;  but  the  court,  on  objection  made,  held 
the  testimony  incompetent.   . 

The  appellant  claims  that  the  evidence  was  competent,  in 
mitigation  of  damages,  as  tending^^to  show  the  state  of  miud 
of  the  defendant  and  what  his  belief  was  as  to  the  truth  or 
falsity  of  the  alleged  slander."  We  need  not  decide  whether 
the  testimony  was,  or,  by  a  proper  offer  of  other  evidence 
to  connect  it,  could  have  been  made,  admissible.  Its  bearing, 
in  the  direction  claimed,  must,  under  any  circumstances, 
have  been  very  remote  and  doubtful.  The  argument  is,  that 
if,  at  the  time  of  the  proposed  conversation,  the  appellee  had 
had  a  genuine  receipt  for  $600,  to  be  credited  on  the  mort- 
gage debt,  he  would  not  have  feared  ruin  in  case  of  a  fore- 
closure, and,  therefore,  the  appellant  had  a  right  to  infer  and 
believe,  from  his  declaration,  that  a  foreclosure  would  ruin 
him,  that  he  did  not  have  a  genuine  receipt,  and,  so  believ- 
ing when  he  uttered  the  slanderous  words,  he  should  be 
allowed  to  prove  it  in  mitigation.  The  force  of  the  ar- 
gument depends  on  the  amount  of  the  mortgage  debt  and 
the  ability  of  the  appellee  at  the  time  to  pay  the  remainder, 
after  crediting  the  amount  of  the  receipt.  Inquiry  in  a  di- 
rection so  divergent  from  the  issue  to  be  determined,  would 
hardly  be  justifiable.  But,  besides  this,  the  appellant  did 
not  show,  or  offer  to  show,  that  the  declaration  of  the  ap- 
pellee, which  it  was  proposed  to  prove,  had  come  to  hia 
knowledge  before  he  spoke  the  slanderous  words. 

The  judgment  is  affirmed,  with  costs. 
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No.  6074.  76  a^ 

186    351 

Iles  v.  Watson.  76  3501 

146    697! 

PRACTICE. — Supreme  Court.— Complaint.— Where  the  sufficiency  of  a 
complaint  is  questioned  for  ttie  first  time  on  appeal,  it  will  be  sustained, 
unless  aU  its  paragraphs  are  bad. 

Evidence. — Records,— Transcript,— Original  records,  shown  to  have  come 
from  the  legal  custodian  and  bearing  proper  marks  of  authenticity,  are 
admissible  in  evidence;  either  a  certified  transcript  or  the  original 
record  may  be  used. 

New  Tkiaz,,— Affidavit.— BUI  of  ExceptUms, — Exhibits. — Tractice.— Rec- 
ord.— ^In  order  that  affidavits  in  support  of  a  motion  for  a  new  trial 
may  be  considered  by  the  Supreme  Court,  they  should  be  incorporated 
in  a  bill  of  exceptions.  Attaching  such  affidavits^  to  the  motion  as 
exhibits  does  not  make  them  a  part  of  the  record. 

Pbomissort  Note. — Action  by  Assignee  against  Assignor. — Diligence. — 
Proof  by  the  assignee  of  a  promissory  note,  in  an  action  against  the 
assignor,  that  he  had  obtained  judgment  against  the  maker,  in  an  action 
commenced  at  the  first  term  of  court  after  it  became  due,  that  execu- 
tion was  duly  issued,  and  that  the  maker  had  no  property  subject  to 
execution,  out  of  which  the  judgment  could  be  made,  is  sufficient  to 
entitle  him  to  a  recovery. 

Same. — Duty  of  Assignee. — Property  Fraudulently  Conveyed. — While  the 
assignee  of  a  promissory  note  is  bound  to  make  prompt  use  of  all 
ordinary  legal  process  to  collect  from  the  maker,  he  is  not  bound  to 
resort  to  extraordinary  measures  to  reach  property  supposed  to  have 
been  conveyed  for  the  purpose  of  defrauding  creditors. 

JuBiSDiCTiON. —  Judgment.— Collateral  Attack.— Presumption.— Where  a 
judgment  is  collaterally  attacked,  it  will  be  presumed  tiiat  the  court 
rendering  it  had  jurisdiction. 

From  the  Howard  Circuit  Court. 

W,  M.  Wat€7'8  and  J.  N".  Sims^  for  appellant. 
D.  Waugh  and  C.  E.  Hendry^  for  appellee. 

Elliott,  J. — There  are  five  paragraphs  in  the  appellee's 
complaint.  We  are  inclined  to  think  that  all  are  good  ;  at 
all  events,  we  are  well  satisfied  that  some  of  them  are.  The 
sufficiency  of  the  complaint  was  not  questioned  in  the  court 
below.  It  is  attacked  for  the  first  time  by  the  assignment 
of  errors  in  this  court.  Against  such  an  attack  the  com- 
plaint must  be  sustained.     Where  a  complaint  is  attacked 


360  SUPREME  COURT  OF  INDIANA, 

Ilea  V.  Watson. 

for  the  first  time  upon  appeal,  it  will  be  upheld,  uuless  all 
the  paragraphs  are  bad.  The  Charlestown  School  Tp.  v. 
jHay,  74  Ind.  127  ;  Firestone  v.  Daniels,  71  Ind.  570. 

The  case  was  tried  upon  the  issue  formed  by  appellant's 
general  denial  to  the  appellee's  complaint.  A' new  trial  was 
refused,  and  error  is  alleged  upon  this  ruling.  The  court 
admitted  in  evidence  the  original  record  of  the  proceedings 
of  the  Tipton  Circuit  Court  in  the  action  against  the  makers 
of  the  promissoiy  notes  assigned  by  the  appellant  to  the 
appellee.  There  was  no  error  in  this  ruling.  Original  rec- 
ords, shown  to  come  from  the  legal  custodian,  and  bearing 
proper  marks  of  authenticity,  are  admissible  in  evidence.  A 
party  may  use  either  a  certified  transcript  or  the  original 
record.     Britton  v.  The  State,  ex  rel.,  54  Ind.  535. 

One  of  the  reasons  upon  which  a  new  trial  was  asked  is, 
that  appellant  had  discovered  new  evidence.  There  are  no 
affidavits  upon  this  subject  in  the  bill  of  exceptions,  and  we 
can  not  determine  whether  there  was  any  cause  shown,  and 
must,  therefore,  presume  that  the  ruling  of  the  trial  court 
was  right.  Affidavits  are  attached  to  the  motion  for  a  new 
trial  as  exhibits,  but  this  does  not  make  them  a  part  of  the 
record  on  appeal.  In  order  that  affidavits,  in  support  of  a 
motion  for  a  new  trial,  should  be  considered  upon  appeal,  it 
is  necessary  that  they  should  be  incorporated  in  the  bill  of 
exceptions.     WiUiams  v.  Potter,  72  Ind.  354. 

The  appellee  proved,  upon  the  trial,  that  he  had  obtained 
judgment  against  the  maker  of  the  notes  assigned  to  him  by 
the  appellant ;  that  his  action  was  commenced  at  the  first 
term  of  the  court  after  the  notes  became  due ;  that  execu- 
tion was  duly  issued,  and  that  the  execution  defendant  had 
no  property  subject  to  execution,  out  of  which  the  judg- 
ment could  be  made.  This  was  sufficient  to  entitle  the 
appellee  to  a  recovery  against  the  assignor.  WiUiams  v. 
Nesbit,  65  Ind.  171 ;  Pennington  v.  Hamilton,  50  Ind.  397; 
Market  v.  Evans,  47  Ind.  326. 
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It  is  contended,  however,  that  it  appears  that  the  judg- 
ment against  the  maker  was  rendered  without  jurisdiction. 
The  record  does  not,  it  is  true,  affirmatively  show  that  pro- 
cess was  served  upon  the  defendant,  but,  as  the  attack  made 
upon  the  judgment  is  a  collateral  one,  the  presumption  is 
that  the  court  did  have  jurisdiction.  Houk  v.  Barthcid^  73 
Ind.  21 ;  Anderson  v.  Spence^  72  Ind.  315 ;  Dwiggins  v. 
Cook,  71  Ind.  579 ;  AMU  v.  Abdil,  33  Ind.  460 ;  Homer 
V.  Doe,  1  Ind.  130. 

The  appellant  assumes  that  the  evidence  shows  that  cer- 
tain real  estate  was  fraudulently  conveyed  by  the  maker  of 
the  notes  assigned  to  the  appellee,  and  that  this  property 
ought  to  have  been  subjected  to  sale  by  the  latter  before 
proceeding  against  the  assignor.  The  assignee  of  a  prom- 
issory  note  is  bound  to  make  prompt  use  of  all  the  ordinary 
legal  process,  but  he  is  not  bound  to  resort  to  extraordinary 
measures  to  reach  property  supposed  to  have  been  conveyed 
for  the  purpose  of  defrauding  creditors.  In  Sayre  v. 
McEweUy  41  Ind.  109,  it  was  held  that  the  assignee  was  not 
bound  to  resort  to  a  suit  for  the  ^f orcement  of  the  vendor's 
lien,  which  existed  in  favor  of  his  assignor,  before  proceed- 
ing against  him  upon  his  assignnient.  Cheek  v.  Morton,  2 
Ind.  321.  Upon  the  same  principle,  it  is  held  that  the 
assignee  is  not  bound  to  sue  out  a  writ  of  attachment, 
although  the  maker  may  be  a  non-resident  having  property 
in  this  State.  Titus  v.  Seward,  68  Ind.  456 ;  Holton  v. 
McCormick,  45  Ind.  411 ;  Sims  v.  Parks,  32  Ind.  363.  In 
Htiblery.  Taylor,  20  Ind.  446,  it  was  said  :  "All  the  assignee, 
in  such  a  case  as  this,  need  show,  is  that  the  maker  had  no 
property,  at  the  maturity  of  the  note,  which  was  subject  to 
be  levied  upon  by  the  ordinary  writ  of  execution,  issuing 
upon  any  judgment  which  might  have  been  obtained.  This 
we  understand  to  be  the  rule  of  decision,  upon  this  point,  in 
our  State.'' 

The  evidence  shows  something  more  than  ordinary  dfli- 
gence  on  the  part  of  the  appellee ;  for  it  appears  that,  in 
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conjunction  with  other  creditors,  he  did  resort  to  extraordi- 
nary measures  and  did  secure  from  the  maker  $216,  which 
was  credited  upon  the  notes,  thus  going  to  the  appellant's 
benefit.  Appellant  complains  because  the  appellee  did  not 
appropriate-  the  entire  sum  realized.  This  complaint  is 
utterly  groundless.  The  creditors  were  entitled  to  share  in 
the  division  of  the  property  secured  by  their  combined 
efforts ;  neither  had  a  right  to  exclude  the  others,  for  so  the 
court  in  which  the  action  instituted  by  the  creditors  was 
tried  expressly  adjudged.  That  judgment  determined  the 
rights  of  the  parties,  and  must  be  held  effective.  The  com- 
plaint here  made  comes  with  an  ill  grace  from  the  appellant; 
for  the  appellee  did  far  more  than  the  law  required  him  to 
do,  and  by  a  long  and  stubborn  litigation  (for  the  sum  real- 
ized was  not  obtained  until  nearly  five  years  after  the  note 
matured),  secured  the  sum  of  $216  for  the  appellant.  The 
appellee,  upon  the  return  of  his  execution,  might  have  at  once 
prosecuted  this  action  against  the  appellant,  but  instead  of 
this  he  resorted  to  extraordinary  measures,. which  resulted 
in  substantial  good  to  the  Tatter,  and  it  is  now  urged  against 
the  former  that  he  did  not  whip  off  all  other  creditors  and 
grasp  the  whole  property  reached  by  the  extraordinary 
remedy  pursued  by  the  creditors  in  their  joint  action. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 


»*«. 


No.  8558. 

Montgomery  v.  The  Board  of  Commissioners  op  Hamil- 
ton County. 

Landlord  andTenant.— Xeowc. — Holding  Over, — ^^«c«ion.— A  party  who 
Is  In  possession  of  premises  under  a  lease  to  hold  them  for  three  years, 
with  the  privilege  of  holding  them  five  years  upon  the  same  terms,  at 
his  option,  and  who  continues  to  occupy  them  after  the  expiration  of 
three  years,  therehy  elects  to  hold  them  for  the  full  term  of  ^ye  years. 


f 
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SAXE.—Tenafuyyj  Termination  o/.— Such  holding  over  does  not  create  a  ten- 
ancy from  year  to  year,  and  the  lessee  can  not  terminate  it  at  the  expi> 
ration  of  the  fourth  year,  so  as  to  avoid  the  payment  of  rent  for  the  fifth 
year.     Thiebaud  v.  The  First  NatH  Bank,  42  Ind.  212,  distinguished. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts^  G.  Shirts  and  W.  JR.  Fertig^  for  appellant. 
/.  Stafford  and Boydy  for  appellee. 

Best,  C. — ^This  suit  was  brought  by  the  appellant  to  re- 
cover from  the  appellee  $250,  alleged  to  be  due  him  for  the 
rent  of  certain  premises  described  in  the  complaint.  A  de» 
murrer,  for  want  of  facts,  was  sustained  to  the  complaint^ 
and  this  ruling  presents  the  only  question  in  the  record. 

The  facts  averred  are,  briefly,  that  the  appellant's  vendor^ 
on  the  1st  day  of  July,  1875,  leased  the  premises  in  the  com* 
plaint  described,  to  the  appellee,  for  three  years  from  that 
time,  for  $500  per  year,  payable  semi-annually  in  advance,, 
with  the  privilege  of  keeping  them  two  years  longer  upon 
the  same  terms,  at  the  option  of  the  appellee ;  that  the  ap- 
pellee took  and  retained  possession  of  the  premises  for  four 
years,  paying  the  rent  in  accordance  vnth  the  terms  of  the 
lease,  and  at  the  expiration  of  the  fourth  year  quit  the  pos- 
session and  refused  to  pay  more  rent. 

This  suit  was  afterward  brought  to  recover  the  rent  al- 
leged to  have  accrued  for  the  first  half  of  the  fifth  year- 
The  appellant  insists  that,  under  the  facts  stated,  the  appel- 
lee is  liable  for  the  rent  for  five  years.  This  the  appellee 
disputes,  and  this  is  the  question  presented. 

The  language  of  the  lease,  describing  the  duration  of  the 
term,  is  as  follows  :  *'For  the  term  of  three  years,  *  *  *^ 
wifii  the  privilege  of  five  years  at  the  same  rate,  at  the  op- 
tion of  the  said  board  of  commissioners.'' 

The  appellant,  after  stating  that  possession  was  taken  in 
pursuance  of  the  lease,  alleges  the  facts  which  he  insists 
show  that  the  appellee  exercised  the  option  to  hold  the  prem- 
ises for  five  years,  thus,  *<aud  that  the  defendant  did  con- 
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tinue  tx>  occupy  said  premises,  and  to  pay  to  this  plaintiff 
the  rent  provided  for  in  said  lease,  and  according  to  the 
terms  and  conditions  thereof,  until  the  31st  day  of  July, 
1879,  when  the  defendant  notified  the  plaintiff  that  they 
would  no  longer  occupy  said  premises,  and  offered  to  sur- 
render the  possession  thereof  to  this  plaintiff,  which  he  re- 
fused, and  has  since  refused,  to  accept." 

It  will  be  observed  that  it  is  not  averred  that  the  appellee, 
at  or  before  the  expiration  of  the  term  of  three  years,  exer- 
•cised  the  option  to  hold  the  premises  longer,  but  it  is  alleged 
Ihat  possession  was  retained,  and  rent  paid,  in  accordance 
with  the  terms  of  the  lease,  for  one  year  thereafter,  and  it 
Is  insisted  that  these  acts  amount  to  an  election  to  hold  for 
the  remaining  two  years.     On  the  other  hand,  the  appellee 
insists  that  these  acts  do  not  amount  to  an  election  to  £po 
hold ;  but,  as  they  are  consistent  with  a  tenancy  from  year 
to  year,  they  create  no  other  relation.     In  support  of  this 
position  the  appellee  cites  the  case  of  Thiebaud  v.  The  First 
National  Bank  of  Vtvay^  42  Ind.  212.    In  that  case  the  ap- 
pellant's ancestor  had  leased  to  the  appellee  certain  prem- 
ises, for  the  term  of  five  years  from  the  1st  day  of  May, 
1864,  and  the  lease  contained  this    stipulation:      ^^It  is 
:agreed  between  said  parties  that  said  bank  is  to  have  the 
privilege  of  renting  said  premises  for  another  term  of  five 
^ears,  at  the  same  rate  of  rent  as  specified  for  the  first  term 
of  five  years,  payable  in  the  same  manner  as  above  set 
Jforth."     For  eighteen  months  after  the  expiration  of  the 
iive  years,  the  lessee  continued  to  occupy  the  premises,  and 
paid  three  half  yearly  instalments  of  rent,  according  to  the 
terras  of  the  lease.     Thereupon  the  appellant  brought  the 
action  to  recover  the  premises,  upon  the  ground  that  the 
term  had  expired.     This  was  resisted,  and  it  was  insisted 
that  the  retention  of  possession  and  the  pa3nnent  of  rent 
amounted  to  an  election  to  hold  for  five  years  lons^er,  and 
was  equivalent  to  a  re-renting.     The  court,  however,  held 
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that  the  retention  of  possession  and  the  payment  of  rent 
were  entirely  consistent  with  a  tenancy  from  year  to  year> 
and  created  no  other  relation. 

The  facts  brought  the  case  within  the  well  known  rule  of 
law,  that,  '*If  a  tenant  holds  over  by  consent  given,  either 
expressly  or  constructively,  after  the  determination  of  a 
lease  for  years,  it  is  held  to  be  evidence  of  a  new  contract, 
without  any  definite  period,. and  is  construed  to  be  a  tenancy 
from  year  to  year.'* 

The  lease  was  for  five  years,  and  no  longer,  and,  therefore,, 
when  the  appellee  occupied  the  premises  thereafter,  it  held 
over,  and  was  a  tenant  from  year  to  year.  It  is  true,  that 
it  was  entitled,  by  the  terms  of  the  lease,  to  re-rent  the  prem- 
ises, but  this  it  did  not  do,  and  therefore  its  occupancy  sim- 
ply constituted  a  tenancy  from  year  to  year. 

The  lease  in  this  case  is,  however,  quite  different.  The 
term  did  not  necessarily  terminate  at  the  expiration  of  three 
years.  Its  termination  depended  upon  the  option  of  the 
appellee.  If  the  option  was  exercised,  the  term  continued 
for  five  years.  There  was  to  be  no  renewal,  nor  was  there- 
to be  more  than  one  term.  That  term  was  for  either  three 
or  five  years ;  its  duration  depended  upon  the  appellee ;  until 
its  termination  there  could  be  no  tenancy  from  year  to  year. 
If  the  option  was  exercised,  the  term  did  not  terminate  at 
the  end  of  three  years.  How  was  the  option  to  be  exer- 
cised? Simply  by  retaining  possession.  Nothing  else  was 
contemplated  by  the  paities.  Notice  was  not  required,  nor 
expected,  and  all  the  appellee  had  to  do  to  exercise  the  op- 
tion, was  to  keep  the  premises.  This  was  done,  and  such 
act  must  be  regarded  as  the  exercise  of  the  option.  The 
appellee  could  either  go  out  or  remain  in  at  the  expiration  of 
three  years.  If  the  option  to  remain  under  the  lease  was 
not  exercised,  it  was  the  appellee's  duty  to  surrender  the 
possession,  and,  as  this  was  not  done,  the  inference  that  the^ 
option  was  exercised  would  seem  to  be  irresistible. 
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The  case  of  Delashman  v.  Berry ^  20  Mich.  292,  was  aa 
action  to  recover  the  possession  of  premises  held  by  a  tenant. 
The  premises  were  leased  "for  the  term  of  one  year,  with 
the  privilege  of  having  the  same  three  years  at  the  same 
rent,  and  at  the  option  of  the  lessee."  Under  this  lease  the 
tenant  remained  in  possession  for  one  year  and  five  days, 
without  giving  any  notice  that  he  would  remain  longer,  and 
the  action  was  brought  to  recover  possession  on  the  ground 
that  remaining  in  possession  of  them  was  not  an  exercise  of 
the  option  to  hold  them  longer  than  one  year. 

The  court  said:  "The  circuit  court  held  in  effect,  that 
this  continuance  in  possession,  after  the  expiration  of  the 
first  year,  was  not  an  exercise  of  the  option  thus  to  continue 
for  the  longer  term  ;  and  that,  to  give  him  the  right  to  con- 
tinue for  the  optional  term,  he  was  bound  to  give  actual 
notice  of  such  intention  at  the  end  of  the  first  vear,  or  at 
least,  before  the  suit  to  eject  him  was  commenced.  Such  a 
notice  had  it  been  given  would  have  been  a  notice  only  of 
the  lessee's  intention  to  continue  the  same  occupation,  upon 
the  same  terms  as  before.  And  upon  principle  it  would 
certainly  seem  that  the  actual  continuance  of  such  occupar 
tion  was  the  best  and  most  conclusive  evidence  of  his  inteiv- 
Hon  to  continue.  And,  as  it  was  at  his  option  to  have  the 
term  expire  at  one  year  or  three  years,  and  he  had  cove- 
nanted to  deliver  up  possession  at  the  end  of  the  term ;  but 
one  inference  could  legally  and  properly  be  drawn  from  such 
continuance,  after  the  year,  viz. :  that  he  intended  to  continue 
rightfully  according  to  the  terms  of  his  lease,  rather  than 
wrongfully  in  defiance  of  its  provisions." 

So,  in  this  case,  we  think  the  appellee's  possession  must 
be  regarded  as  held  under  the  lease,  rather  than  in  violation 
of  its  terms,  and  that  the  averments  of  the  complaint  are 
sufficient  to  show  an  exercise  of  the  option  to  hold  for  the 
residue  of  the  term. 


.*t*^<~» 
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For  these  reasons  the  court  erred  in  sustaining  the  de- 
murrer to  the  complaint,  and  the  judgment  should  be  reversed . 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
reversed,  at  the  costs  of  the  appellee,  with  instructions  to 
overrule  the  demurrer  and  for  further  proceedings. 


■♦•♦ 


No.  8173. 

Backus  et  ux.  v.  Gallentine. 

Practice. — Bill  of  Exceptiom,— Extension  of  TYme.—An  exception  must 
be  taken  at  the  time  of  the  decision  and  reduced  to  writing  within  the 
term,  unless  time  beyond  is  granted  by  an  order  made  during  the  term. 
The  rule  is  different  under  the  code  of  1881,  sec.  403. 

Instbuction. — Misapprehension  of  Jury, — ^The  presumption  will  not  be 
entertained,  that  a  plainly  worded  instruction  was  misunderstood  or 
misapplied  by  the  jury.  *  , 

Same. — Enticing  Child  Away, — Evidence, — Marginal  Notes. — ^In  an  action 
for  enticing  a  child  away,  it  was  not  error  to  instruct  that  a  letter  writ- 
ten by  one  of  defendants  after  the  fact  might  be  considered  as  evi- 
dence of  the  motive  for  doing  the  act  complained  of. 

Same. — Bule  19. — Besides,  in  the  absence  of  marginal  notes  on  the  tran- 
script, according  to  Rule  19,  it  may  be  presumed  that  the  instruction 
had  reference  to  a  different  letter  from  that  referred  to  in  the  appel- 
lant's brief. 

From  the  Marion  Superior  Court. 

C  By-field  and  L.  Rowland^  for  appellants. 
C  D.  Browder^  for  appellee. 

Woods,  J. — ^The  appellee  recovered  against  the  appellants 
a  judgment  in  the  special  term,  which,  on  appeal  to  the  gen- 
eral term,  was  affirmed.  The  action  was  for  enticing  away 
the  appellee's  child.  No  exceptions  were  saved,  nor  time 
allowed  for  saving  them,  at  the  term  when  the  trial  was 
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had.  The  motion  for  a  new  trial ^  filed  at  that  term,  was 
overruled  at  the  next  term,  and  time  was  then  given  to  file 
bills  of  exception.  Within  the  time  so  given  the  long-hand 
transcript  of  a  short-hand  report  of  the  evidence  was  filed, 
certified  by  the  presiding  judge  to  contain  **all  the  evidence 
given  in  this  case." 

It  is  evident  that  no  exception  has  been  properly  saved,  in 
this  record,  to  any  action  or  ruling  of  the  court  during  the 
progress  of  the  trial,  such  as  admitting  or  excluding  evi- 
dence. Such  exceptions  must  be  taken  at  the  time,  and  the 
bill  of  exceptions  prepared,  signed  and  filed  during  the  term, 
unless  time  beyond  the  term  be  then  granted.  Sohn  v.  The 
Mariouj  etc.,  G.  R.  Co.,  73  Ind.  77.  The  rule  in  this  re- 
spect is  different  under  the  present  code,  which  provides 
^^That  if  a  motion  for  a  new  trial  shall  be  filed  in  a  cause  in 
which  such  decision,  so  excepted  to,  is  assigned  as  a  reason 
for  a  new  trial,  such  motion  shall  carry  such  decision  and 
exception  forward  to  the  time  of  ruling  on  such  motion,  and 
time  may  then  be  given  by  the  court  wjithin  which  to  reduce 
such  exception  to  writing."   Civil  Code  of  1881,  sec.  403. 

The  appellants  complain  of  the  twentieth,  twenty-third 
and  twenty-sixth  instructions  given  by  the  court. 

The  twentieth  simply  directed  the  jury  to  disregard  cer- 
tain evidence  which  had  been  admitted  and  afterward  with- 
drawn. Counsel  claim  that  the  jury  may  thereby  have  been 
led  to  disregard  certain  other  testimony  of  a  somewhat  sim- 
ilar  character,  which  was  not  withdrawn  We  can  notindulge 
any  such  presumption.  The  instruction  given  was  clearly 
worded,  and  not  likely  to  have  been  misunderstood ;  and,  if 
counsel  thought  otherwise,  they  should  have  prepared,  or 
moved  the  court  to  prepare,  such  further  explanation  as 
was  deemed  necessary  to  prevent  mistake. 

No  exception  is  saved  to  the  twenty-third  instruction. 

By  the  twenty-sixth,  the  court  told  the  jury,  that,  if  they 
found  for  the  plaintiff,  they  might,  in  determining  the  ques- 
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tioD  of  motive,  take  into  consideration  the  fact,  if  found  to 
be  a  fact,  that  attempts,  either  by  letter  or  otherwise,  were 
made  by  the  defendants,  or  either  of  them,  to  induce  the 
child  to  quit  the  care  and  custody  of  her  father,  the  plain- 
tiff,  without  his  consent. 

The  objection  made  to  this  charge  is,  that  it  directs  the 
jury  to  consider  a  letter  of  the  defendant  Mrs.  Backus,  writ- 
ten after  the  return  of  the  child  to  the  appellees,  which  let- 
ter, it  is  claimed,  was  irrelevant  and  inadmissible  in  evidence. 
The  record  of  the  evidence  is  long,  covering  near  five  hun- 
dred pages  of  transcript.  We  are  not  aided  by  marginal 
notes,  as  required  by  Bule  19  of  this  court,  and  are,  there- 
fore, not  able  to  say  that  there  were  not  other  letters  in  evi- 
dence, to  which  the  instruction  was  intended  and  understood 
to  apply.  The  letter  in  question,  however,  though  written 
after  the  return  of  the  child,  may  have  revealed  the  motives 
of  the  defendant,  as  well  as  if  written  before  or  during  the 
child's  absence ;  and,  indeed,  upon  examination  of  its  con- 
tents, we  are  convinced  that  it  was  significant  and  compe- 
tent evidence  in  the  direction  indicated  by  the  instruction. 

We  can  not  say  that  the  damages  were  excessive,  or  that 
the  verdict  is  contrary  to  law,  or  in  any  respect  unsupported 
by  sufiicient  evidence. 

Judgment  affirmed,  with  costs*. 


»♦♦ 


No.  9704. 

Hendricks  et  al.  v.  Gilghbist,  Treasitbeb. 

Gravel  'RoAD^-^Asaesrnnent.—View  of  Land.—StcOtOe  Corwirucd.— Under 
section  3  of  the  act  of  1869,  authorizing  assessments  for  gravel  road  pur* 
poses,  Acts  1869,  Spec.  Sess.,  p.  73,  it  is  the  duty  of  the  assessors  to 
make  an  examination  of  the  lands,  upon  which  it  is  proposed  to  lay 
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the  tax,  from  such  points  of  observation  as  will  enable  them  to  ac- 
curately ascertain  the  location  of  said  lands  and  in  what  manner  the 
proposed  road  will  affect  each  separate  tract. 

Sawe,— Failure  to  View  or  List  Land.—Injunction.^The  failure  to  list  or 
to  view  all  the  land  within  the  prescribed  limits  of  the  proposed  gravel 
road  will  avoid  the  assessment;  but  when  it  is  shown  that  a  small  par- 
cel of  land,  belonging  to  a  township  and  used  for  school  purposes,  was 
not  listed  against  the  township,  but  was  listed  in  the  name  of  another 
person,  such  error  is  not  suflftcient  to  avoid  the  entire  assessment  or 
to  authorize  an  injunction  restraining  its  collection. 

8aw£.— Assessors.— Presumption.— Burden  of  Proof  .—Where,  in  an  action 
to  enjoin  the  collection  of  gravel  road  assessments,  the  report  of  the 
assessors  showed  that  they  had  viewed  and  listed  all  the  lands  within 
the  limits  of  the  proposed  road,  the  burden  of  showing  the  contrary  de- 
volved upon  the  complainants,  the  presumption  being  that  such  officere 
had  correctly  discharged  their  duties. 

Injunction.— Where  an  ordinary  legal  remedy  is  provided  which  will 
afford  just  and  adequate  relief,  the  extraordinary  remedy  of  injunction 
can  not  be  invoked. 

From  the  Johnson  Circuit  Court. 

T.  W.  Woollen  and  D.  D.  Banta,  for  appellants. 
G.  M,  Overstreet  and  A,  B.  Hunter^  for  appellee. 

Elliott,  J. — ^Appellants  sought  an  injunction  restrsuning 
the  collection  of  a  tax  levied  for  the  benefit  of  a  gravel  road. 
They  were  defeated  below,  and  ask  a  reversal  upon  the  ground 
that  their  motion  for  a  new  trial  was  erroneously  denied. 

One  of  the  causes  alleged  for  an  injunction  is,  that  the 
assessors  did  not  view  all  of  the  lands  lying  within  one  and 
one-half  miles  of  the  line  of  the  proposed  road.  The  statute 
in  force  when  the  tax  was  assessed  provides  that  the  assess- 
ors shall  view  all  the  lands  within  one  and  one-half  miles  of 
such  road,  and  make  a  list  of  the  same.  3  Ind.  Stat.,  p. 
638,  sec.  3. 

The  statute  does  require  a  view  of  the  lands  lying  within 
the  limits  defined,  and  we  are  required  to  determine  what  is 
meant  by  the  term  *'view,"  as  used  in  this  statute.  In  the 
case  of  Wakefield  v.  The  Boston,  etc.,  B.  jB.,  63  Me.  385, 
the  court  adopted  the  definition  of  the  word  **view"  given 
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hj  Webster.  We  quote  from  the  opinion  in  that  case  the 
following :  **  *To  view,*  says  Webster,  means  'to  look  at  with 
attention,'  or  *forthe  puiposeof  examining,'  'to  inspect,'  'to 
explore.'  'It  differs,'  says  the  same  author,  'from  look,  see,  or 
behold,  in  expressing  more  particular  or  continued  attention 
to  the  thing  which  is  the  object  of  sight.'  "  In  the  course  of 
the  same  opinion,  it  was  declared  that,  in  order  to  enable 
the  appraisers  to  form  a  correct  judgment,  they  should  see 
the  premises  from  such  a  standpoint  as  will  give  them  an 
accurate  knowledge  of  the  premises. 

We  think  that  our  statute  requires  that  the  assessors  shall 
make  an  examination  of  the  lands,  upon  which  ijb  is  proposed 
to  lay  the  tax,  from  such  points  of  observation  as  will  en- 
able them  to  accurately  ascertain  the  location  of  said  lands, 
and  in  what  manner  the  proposed  road  will  affect  each  sepa- 
rate tract  of  land.  A  minute  inspection  is  not  required,  but 
some  personal  inspection,  made  from  points  affording  a  fair 
sight  of  the  land  and  its  surroundings,  is  required. 

It  has  been  often  decided  that  a  failure  to  list  all  the  lands 
subject  to  taxation  avoids  the  assessment.  The  rule  must  be 
the  same  in  cases  where  there  is  a  failure  to  view  all  such 
lands  within  the  prescribed  limits.  The  two  requirements 
are  so  closely  blended  that  it  is  impossible  to  sever  them 
without  violating  settled  rules  of  statutory  construction. 
The  purpose  of  the  Legislature  in  requiring  a  view  is  obvi- 
ous, and  a  view  of  all  the  lands  is  quite  as  important,  and 
fully  as  essential,  to  a  just  and  equitable  assessment,  as  the 
listing.  The  reasons  which  support  the  cases  holding  that 
all  the  lands  must  be  listed  afford  support  to  the  doctrine 
that  all  must  be  viewed. 

The  assessors  reported  under  oath  that  they  had  viewed 
and  listed  all  the  lands  l3nng  within  the  prescribed  limits  of 
the  line  of  the  proposed  highway,  and  the  auditor  placed 
the  assessment  upon  the  tax  duplicate.  The  presumption  is, 
that  these  public  officers  had  done  their  duty,  and  the  bur* 
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den  of  showing  the  contrary  devolved  upon  the  appellants. 
The  case,  in  the  absence  of  countervailing  evidence,  wa* 
with  th^  appellee.  The  court  found  that  the  assessors  had 
viewed  the  lands,  and  we  cannot  say  that  there  was  not  evi- 
dence sustaining  this  finding.  Prima  fade^  the  appellee  was 
entitled  to  a  finding  in  his  favor,  upon  the  introduction  of 
the  list  and  accompanying  papers,  and  the  evidence  does  not 
overthrow  this  prima  facie  case .  One  of  the  assessors  tes- 
tified, that  the  assessors  were  furnished  with  a  map  of  all 
the  lands  affected  by  the  proposed  tax ;  that  he  could  not 
say  whether  the  map  with  which  they  were  furnished  was 
made  out  by  them  or  by  the  attorneys  of  the  gravel  road 
company,  but  that  they  made  the  check  marks  on  it.  The 
manner  in  which  they  did  the  work  is  thus  described,  by 
the  v^tness:  "I  recollect  very  well  that  we  would  take  a 
section  at  a  time,  and  as  we  would  go  along  we  would  make 
the  assessment  and  check  off .  I  did  the  checking  and  Mr. 
Parr  put  down  the  assessments  against  the  persons  owning 
the  lands.  I  made  a  v  mark  with  a  pencil.  We  would 
check  and  get  the  appraisement  down  and  pass  on  to  the 
next  piece.  I  can't  say  whether  we  checked  all  the  lands 
that  were  assessed  or  listed  on  the  map.  I  see  from  the 
map  a  few  pieces  that  I  can't  discover  any  check  on,  and 
whether  we  omitted  them  or  not,  I  can't  state."  In  other 
parts  of  this  witness'  testimony,  it  appeared  that  he  did 
not  recollect  whether  they  (the  assessors)  had,  or  had  not, 
omitted  to  view  certain  parcels  of  land  described  to  him  by 
counsel.  We  do  not  think  that  this  testimony  warrants  us 
in  disturbing  the  finding  of  the  trial  court.  The  utmost 
that  can  be  said  is,  that  the  witness  did  not  recollect  just 
what  had  been  done  by  him  and  his  associate  assessors.  The 
assessment  was  made  eight  years,  or  more,  before  the  trial, 
and  the  mere  fact  that  he  could  not  recollect  ought  not  to 
be  allowed  to  prevail  against  the  verified  report  of  persons 
charged  with  a  public  duty  of  an  official  chamcter.     Esped- 
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ally  ought  this  be  so,  where  it  fairly  appears,  as  it  does  in 
this  case,  that  the  map  contained  all  the  lands  affected,  and 
that  with  this  before  them  the  assessors  entered  upon  the 
performance  of  a  sworn  duty  to  view  all  the  lands  within 
the  limits  defined  by  law. 

It  is  insisted  that  a  parcel  of  land  was  omitted  from  the 
list.  It  appears  that  a  small  parcel  of  land,  used  for  school 
purposes,  was  not  listed  against  the  township,  but  was  in- 
cluded in  a  larger  tract  of  land  listed  in  the  name  of  another 
person.  We  are  not  willing  to  hold  that  such  an  error  would 
vitiate  the  entire  assessment.  It  might  be  cause  of  com- 
plaint on  the  part  of  the  person  against  whom  it  was  listed, 
and  be  good  ground  for  relief  upon  appeal.  If  this  were 
so,  it  would  not  entitle  tax-payers  to  have  the  Entire  assess- 
ment declared  void.  Unless  the  proceedings  were  void,  the 
remedy  must  be  by  appeal,  and  not  by  injunction.  Where 
there  is  an  express  right  of  appeal,  an  injunction  will  not 
lie,  unless  the  proceeding  assailed  is  utterly  void.  In  cases 
where  an  ordinary  legal  remedy  is  provided,  which  will  afford 
just  and  adequate  relief,  the  extraordinary  remedy  of  in- 
junction can  not  be  invoked.  No  tax-payer  is  affected  by 
such  an  error  as  that  under  mention,  except  the  one  who  4s 
listed  with  too  much  land,  for  the  burden  of  no  other  is  in- 
creased. Such  a  mistake  does  not  add  to  the  burden  upon 
any  other  person,  or  upon  any  other  property. 

The  deed  given  in  evidence  shows  a  grant  of  the  one-half 
of  an  acre  of  land  to  Franklin  township,  Johnson  county, 
and  the  parol  evidence  shows  that  this  was  the  school  lot 
isaid  to  have  been  omitted  from  the  assessment  list.  It  mav 
well  be  doubted  whether  the  statute  intends  that  lands  held 
by  townships  for  school  purposes  shall  be  assessed  for  the 
construction  of  gravel  roads.  We,  however,  decide  nothing 
upon  this  point. 

The  allegation  of  the  complaint  is,  that  <<about  one  acre, 
lying  in  the  west  half  of  the  west  half  of  the  south-east 
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quarter  of  sectioQ  nine,"  was  omitted  from  the  list.  This 
allegation  is  entirely  unsupported.  The  piece  of  land  omit- 
ted, granting  that  a  parcel  was  omitted,  is  shown  to  be  a 
different  one  from  that  described  in  the  complaint.  The 
land  described  in  the  complaint  is  in  section  nine ;  that  de- 
scribed in  the  evidence  is  in  section  seven.  The  allegata 
and  the  probata  must  agree,  or  the  case  fails.  No  error  ap- 
pears, warranting  a  reversal. 
Judgment  affirmed. 


»•» 


No.  8209. 

76    »74 

''^-^1  Shater  v.  Stinson. 

Practice.  —  Evidenee,  —  Ingtruction,  —  Supreme  Court.  —  PrestmpUon, — 
Where  the  evidence  is  not  in  the  record,  the  court  will  presume  that 
instructions  asked  and  refused  were  not  applicable  to  the  case  made  hj 
the  evidence. 

Same. — Befueal  to  Instruct  in  Writing. ^It  the  court,  alter  a  proper  request 
40  instruct  in  writing,  instructs  the  jury  orally,  it  is  such  an  error  a& 
will  reverse  the  judgment. 

Same. — Waiver,— U  the  court  disregard  such  request  and  orders  a  stenog- 
rapher to  take  down  its  oral  statements,  a  failure  to  object  to  the  mode 
of  preserving  the  evidence  of  such  charge  is  no  waiver  of  the  request, 
nor  did  such  mode  satisfy  the  requirements  of  the  statute.  If  requested, 
the  instructions'must  be  wi'itten  and  must  be  given  as  written. 

Same. — A  statement  by  the  court,  that  instructions  have  been  prepared 
by  a  party's  counsel,  does  not  injure  him, if  such  instructions  are  not  read. 

From  the  Madison  Circuit  Court. 

J.  W,  Sansberry  and  M,  A.  Ghipmany  for  appellant. 
J,  A,  Hannson  and  i?.  Lake^  for  appellee. 

Best,  C. — The  appellee  brought  this  suit  against  the  ap« 
pellant,  alleging,  substantially,  in  his  complaint,  that  he  had 
leased  certain  premises  of  the  appellant  to  crop  upon  the 
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shares  ;  that,  after  the  crops  had  partially  matured,  the  ap- 
pellant refused  to  allow  him  to  cultivate  or  to  gather  them, 
and  had  taken  and  converted  them  to  his  own  use,  whereby 
he  had  sustained  $350  damages. 

An  answer  of  three  paragraphs  was  filed :  Ist,  a  general 
denial ;  2d,  counter-claim ;  and,  3d,  set-off. 

A  reply  to  the  second  and  third  paragraphs  was  filed. 
The  issues  thus  formed  were  submitted  to  a  jury  for  trial, 
and  a  verdict  returned  for  the  appellee.  A  motion  for  a 
new  trial  was  made,  overruled,  and  final  judgment  rendered 
for  the  appellee  upon  the  verdict. 

The  appellant  appeals,  and  assigns  as  error  the  order  of 
the  court  in  overruling  his  motion  for  a  new  trial.  The  rea- 
sons embraced  in  the  motion ,  and  for  which  the  appellant 
insists  the  court  erred  in  refusing  to  grant  it,  are  these : 

Ist.  The  court  erred  in  refusing  to  give  the  fifth,  sixth, 
seventh  and  eighth  instructions,  and  each  of  them,  asked  by 
the  defendant. 

2d.  The  court  erred  in  giving  oral  instructions  to  the 
jury,  after  it  had  been,  at  the  proper  time,  requested  by  the 
defendant  to  give  its  instructions  in  writing ;  and, 

3d.  The  court  erred  instating  to  the  jury  that  the  instruc- 
tions requested  to  be  given  by  the  defendant  had  been  writ- 
ten by  the  defendant's  counsel,  and  in  requesting  such  coun- 
sel to  read  them  to  the  jury. 

These  reasons  for  a  new  trial  will  be  considered  in  the 
order  of  their  statement. 

The  evidence  is  not  in  the  record.  Without  it  the  court 
can  not  say  that  the  instructions  asked  were  applicable  to 
the  case  made  by  the  evidence,  but  will  presume  that  they 
were  not,  and  were,  for  such  reason,  properly  refused. 
Walters  v.  Hutchins^  Adrn'r^  29Ind.  136 ;  The  Jeff ersonviUef 
etc. ,  R.  R.  Co.  V.  CoXy  37  Ind.  325  ;  Blizzard  v.  Brass,  56Ind. 
74,  For  this  reason  it  does  not  appear  that  the  court  erred 
in  refusing  to  give  these  instructions. 
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The  bill  of  exceptions  recites  that  the  appellant's  counsel, 
at  the  proper  time,  requested  the  court  to  give  all  instruo* 
tions  to  the  jury  in  writing.  This  request  the  court  disre- 
garded, and  gave  all  its  instructions  orally.  The  statute 
requires  the  instructions  to  be  in  writing,  if  requested  by 
either  party,  and  it  has  often  been  decided  that,  to  instruct 
the  jury  orally,  after  a  proper  request  has  been  made  to  in- 
struct them  in  writing,  is  such  an  error  as  will  reverse  the 
judgment.  StUherland  v.  Venardj  34  Ind.  390 ;  Cfray  v. 
Stivers,  38  Ind.  197 ;  Hardin  v.  Helton,  50  Ind.  319. 

The  appellee,  however,  insists  that  the  appellant  waived 
his  right  to  have  the  instructions  given  in  writing.  This 
position  is  based  upon  these  facts :  When  the  court  com- 
menced to  instruct  the  jury,  the  appellant  objected  to  all 
oral  instructions,  but  his  objection  was  overruled,  and  the 
court  thereupon  directed  a  sworn  reporter,  who  was  pres- 
ent, to  report  the  charge,  write  it  out  and  file  it  with 
the  clerk,  after  which  the  court  proceeded  to  instruct  the 
jury  orally,  at  considerable  length.  The  appellant  did  not 
object  or  take  an  exception  to  the  direction  given  to  the  re- 
porter to  write  out  the  charge,  and  the  appellee  insists  that 
this  omission  operated  as  a  waiver  of  his  request  to  have  the 
instructions  in  writing.  There  is  nothing  in  this  position. 
After  the  request  was  made,  it  was  the  duty  of  the  court  to 
instruct  as  requested,  and  this  duty  could  not  be  disregarded 
without  depriving  the  appellant  of  a  plain  statutory  right ; 
nor  could  it  be  discharged  by  the  substitution  of  any  other 
mode,  though  such  mode  was  less  laborious  and  more  con- 
venient. The  statute  is  imperative  and  can  not  be  disre- 
garded. The  appellant,  however,  could  waive  it,  but  we  do 
not  think  he  did  it  by  not  objecting  to  the  direction  given 
the  reporter.  The  court  could  disregard  the  request  to  in- 
struct in  writing  with  the  assent  of  the  appellant,  but  his 
assent  can  not  be  inferred  from  his  mere  silence,  when  .his 
duty  did  not  require  him  to  speak.     His  objection  was  as  to 
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the  manner  of  giving  the  charge,  and  not  that  evidence  of  it 
could  not  be  preserved.  The  direction  to  preserve  the  evi- 
dence of  the  charge  did  not,  therefore,  obviate  the  objection, 
and,  hence,  the  silence  of  the  appellant  did  not  waive  his  re- 
quest. The  wrong  was  done  him  in  giving  the  charge,  and 
this  was  not  cured  by  the  mode  adopted  to  preserve  the 
proof  of  it.  Had  the  charge  been  given  as  requested,  he 
would  not  only  have  secured  the  manner  of  giving,  but  the 
mode  of  proof  required  by  the  statute.  It  has  already  been 
held  by  this  court,  that,  after  a  request  to  Instruct  in  writing 
has  been  made,  such  request  is  not  waived  by  a  failure  to 
object  to  the  manner  (tf  giving  the  instructions  at  the  time 
they  are  given.  It  is  enough  to  preserve  an  exception  to 
such  instructions.  Sutherland  v.  Venard^  supra.  The  ap- 
pellant did  much  more  than  this.  He  not  only  requested 
the  charges  in  writing,  but  he  objected  to  the  court  giving 
them  orally,  preserved  the  proper  exception  to  its  refusal, 
and  there  is,  therefore,  no  reason  whatever  for  presuming 
that  he  waived  his  right  to  have  them  given  in  writing. 

The  appellee  also  insists  that,  as  the  reporter  preserved 
the  charge  as  given,  and  as  the  charge  is  itself  unobjection- 
able, the  appellant  is  not  injured.  This  position  is  unten- 
able. The  statute  requires  the  instructions  to  be  written  be- 
fore they  are  given,  and  it  is  enough  to  to  say  that  this  is 
the  law,  without  furnishing  a  reason  for  it ;  but,  if  one  were 
needed,  it  will  be  found  in  the  fact  that  ^'charges  are  much 
more  likely  to  be  correct  and  accurate  when  written  before 
delivery,  than  when  delivered  orally."  Hardin  v.  Heltony  50 
Ind.  319. 

In  the  case  of  Widner  v.  The  State^  28  Ind.  394,  it  was 
held  that  a  compliance  with  the  statute  was  the  mode  of 
proving  the  exact  words  used  in  a  verbal  charge,  and  that 
the  certificate  of  the  judge,  as  to  the  words  used,  could  not 
be  received  over  the  objection  of  the  defendant. 
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In  the  case  of  The  Toledo ^  etc.,  R.  W.  Co.  v.  Daniels^  21 
Ind.  256,  the  bill  of  exceptions  recited  the  exact  words  of  a 
verbal  charge,  and  it  was  insisted  that  this  was  a  substantial 
compliance  with  the  statute ;  but  the  court  held  otherwise, 
saying  that  "The  statute  *  *  requires  the  court,  when  asked 
for  written  instructions,  to  reduce  them  to  writing,  and  then 
give  them,  as  written,  to  the  jury." 

The  failure  to  reduce  the  charges  to  writing,  before  they 
are  given  to  the  jury,  is  not  a  compliance  with  the  statute, 
and  these  cases  show,  that  to  do  so  afterward  does  not  core 
the  error- 
No  error  was  committed  in  overtuling  the  motion  for  a 
new  trial  for  the  third  cause  assigned.  It  does  not  appear 
that  the  instructions  prepared  by  the  defendant's  counsel 
were  read  to  the  jury,  and,  therefore,  the  appellant  was  not 
injured  by  the  statement  of  the  court  to  the  jury,  that  they 
were  prepared  by  the  defendant's  counsel.  Generally  such 
a  statement  would  not  be  prejudicial  to  a  party,  but  the  lan- 
guage employed  by  the  court  in  this  case  was,  we  think,  ob- 
jectionable. 

For  the  error  in  giving  the  instructions  orally  the  case 
should  be  reversed. 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee. 


»•» 


No.  0656. 

Ex  Parte  Bare. 

From  the  Judge  of  the  Posey  Circuit  Court. 

E.  M.  Spencer  and  W,  London^  for  appellant. 

W.  H,  Oudgelj  Prosecuting  Attorney,  for  the  State. 
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Woods,  J. — ^The  appellant,  who  had  been  committed  to  jail  upon  a 
chai^  of  murder  in  the.  first  degree,  applied  to  the  judge  of  the  circuit 
court  for  a  writ  of  habeas  corpus,  for  the  purpos^e  of  obtaining  an  order 
ttiat  he  be  discharged,  or  let  to  bail.  After  hearing  the  evidence,  Uie 
judge  refused  either  to  discliarge  or  to  let  to  bail,  and  remanded  the 
applicant  to  await  the  action  of  the  grand  jury. 

The  only  question  made  upon  the  record  is,  whether  upon  the  evidence 
adduced  the  prisoner  should  have, been  allowed  to  give  bail;  and,  under 
the  constitution,  the  question  resolves  itself  into  the  inquiry  whether  the 
proof  of  the  appellant^s  guilt  is  evident,  or  the  presumption  strong. 

We  have  weighed  the  evidence  with  care,  and  deem  it  sufficient  to  say 
that  in  our  judgment  the  judge  of  the  circuit  court  erred  in  refusing  to 
admit  the  accused  to  bail. 

The  order  of  refusal  is  reversed,  and  the  matter  remanded,  with  instruc- 
tions to  permit  the  petitioner  to  give  bail  in  such  reasonable  sum  as  may 
be  fixed  by  the  judge  of  the  circuit  court. 

The  derk  is  curected  to  certify  this  decision  immediately. 


♦  •» 


No.  7478. 

Eelsey  V.  McLaughlin. 

From  the  Tippecanoe  Circuit  Court. 

S,  C  Snyder,  for  appellant. 

JR.  C  Gregory  and  W.  B,  Gregory ,  for  appellee. 

Wooi>s,  J.— In  the  case  of  Ward^.  Haggard,  75  Ind.  381,  this  court helcl 
that  the  assignee  of  a  judgment,  rendered  upon  an  endorsed  promissory 
note,  could  not  maintain  an  action  against  the  endorser  of  the  note. 
Such  was  the  action  of  the  appellee  in  this  case,  l^e  court  erred  in 
overruling  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded,  with  in* 
stmctions  to  sustain  the  demurrer  to  the  complaint. 


■»♦♦ 


No.  8163. 

Winchel  et  al.  v.  Howard  et  al. 

From  the  Grant  Circuit  Court. 

«f.  L.  Custer,  for  appellants. 

/.  F.  McDowell  and  G.  L,  McDowell,  for  appellees. 

Newcomb,  C— The  appellants  filed  their  complaint  to  vacate  and  set 
aside  an  order  for  the  taxation  of  costs,  made  at  a  preceding  term  of  the 
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€oart,  in  a  cause  wherein  the  appeihmtB  were  defendants  and  the  appel- 
lee Howard  was  plaintiff.  A  denial  was  filed  to  the  complaint,  and  on  the 
i86ae*thu8  made  there  was  a  finding  and  judgment  for  the  appellee,  over 
a  motion  by  appellants  for  a  new  t^al. 

There  is  no  bill  of  exceptions  in  the  record,  and  consequently  no  ques- 
tion is  presented  by  the  appeal. 

The  judgment  should  be  affirmed. 

Feb  Cubiam.— It  is  therefore  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  below  be,  and  it  is  hereby,  in  all  things  affirmed,  at  the  cobIs 
of  the  appelliuitB. 


•  •» 


7«  3801  NO.  7959. 

^^  ^'  Henley  bt  al.  v.  McNoun  et  al. 
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161  586        From  the  Wabash  Ckcuit  Court 

M,  JET.  Eidd,  for  appellants. 

J.  D,  Conner  and  J,  />.  Conner^  Jr.^  for  appellees. 

Woods,  J.-— The  only  error  assigned  upon  this  record  is  the  oyermling 
of  the  motion  of  the  appellants  for  a  new  trial.  The  record  does  not  show 
that  the  appellants  excepted  to  the  ruling.  There  is,  therefore,  no  ques- 
tion before  us.    Buskirk's  Practice,  pp.  144, 289,  and  cases  cited. 

Judgment  affirmed,  with  costs. 
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06MFO8ITIOK  Agreement.— Fo?ttn«(iry  AsstgnrnenU-'Beal  Estate.-^Con' 
veyanee  for  Benefit  of  Creditors,— Where  a  grantor,  by  an  ordinary 
warranty  deed,  without  conditions  or  limitations  therein  expressed^ 
convey B  land  to  certain  grantees  named  in  the  deed,  without  indicating 
that  the  grant  is  to  them  as  tinistees  and  w^ithout  any  directions  therein 
as  to  how  the  property  shall  be  disposed  of,  but  at  the  same  time  exe- 
cutes an  agreement  with  the  grantees  which  shows  that  they  take  tlie 
property  as  trustees,  and  as  such  are  to  sell  it  and  apply  the  proceeds 
thereof  to  the  payment  of  the  grantor's  creditors  who  may  become 
parties  thereto,  the  transaction  must  be  regarded  as  a  composition 
agreement  between  the  grantor  and  his  creditors,  and  not  as  a  volun- 
tary assignment  under  the  statute. 

Same. — ^A  composition  agreement  depends  for  its  force  upon  the  mutual 
agreement  of  all  the  contracting  parties,  but  a  voluntary  assignment 
is  the  act  of  the  debtor  alone,  and  is  not  dependent  for  its  validity  upon 
the  consent  of  the  creditors;  it  being  valid  without  their  consent,  if 
made  in  good  faith  and  in  compliance  with  the  statute. 

Same. — Statute  Construed.— The  statute  providing  for  voluntary  assign- 
ments, 1 R.  S.  1876,  p.  142,  was  not  intended  to  prevent  a  debtor  from 
making  a  contract  with  his  creditors,  by  which  his  property  is  conveyed 
to  trustees  to  be  disposed  of  for  his  benefit  as  well  as  tils  creditors. 
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Same. — Deed, — Delivery. — Escrow. — Estoppel. — ^The  delivery  of  a  deed  by 
oce  in  whose  possession  it  is  placed  to  be  delivered  only  upon  condi- 
tion, before  a  compliance  with  the  condition,  is  invalid;  such  deed 
passes  no  title  to  the  grantee,  and  the  grantor  may  assail  and  overthrow 
it.  In  such  case,  the  grantor  is  not  estopped  to  set  up  the  invalidity  of 
the  deed,  by  acting  upon  the  belief  that  the  condition  imposed  had 
been  complied  with  before  its  delivery  to  the  grantee. 

Estoppel. — ^Where  a  party  acts  in  excusable  ignorance  of  a  material 
fact,  he  is  not  thereby  estopped. 

Same. — Pleading. — An  estoppel  must  be  specially  pleaded,  and  the  facts 
must  be  stated  with  fullness  and  certainty,  and  so  as  to  constitate  a 
complete  bar  to  the  cause  of  action  stated  in  the  complaint. 

Same. — Answer. — An  answer,  setting  up  an  estoppel  by  conduct,  must 
show  that  the  defendant  relied  upon  the  plaintiff  ^s  representations  or 
conduct,  was  influenced  thereby,  and  was  ignorant  of  the  truth. 

Pleading. — Answer,  Insufficiency  of. — Practice. — ^An  answer  insofflcient 
as  to  a  part  of  the  defendants  uniting  in  it,  is  so  as  to  all. 

Same. — An  answer  which  neither  denies  nor  avoids  the  allegations  of  the 
complaint  is  insufficient. 

Same. — Demurrer. — ^An  answer  professing  to  answer  the  entire  complaint, 
but  answering  only  a  part,  is  insufiicienc  on  demurrer. 

Deed. — Alteration  of. — Fraud. — Defence. — ^No  affirmative  defence  can  be 
maintained  upon  a  deed  which  has  been  fraudulently  altered,  by  the 
party  who  made  the  alteration. 

Same. — Purchaser  in  Good  Faith. — Representations  of  Grantor. — ^Where  one 
purchases  in  good  faith  from  the  grantee  who  made  such  alteratton, 
but  without  knowledge  thereof,  and  acting  upon  representations  of  the 
grantor  in  the  altered  deed,  he  obtains  a  good  title  thereunder. 

Same. — Escrow. — Estoppel. — Secret  Directions  as  to  Delivery. — Secret  in- 
structions to  a  depositary  as  to  the  delivery  of  a  deed  will  not  avoid  the 
effect  of  the  conduct  of  the  grantor  open  to  the  observation  of  those 
with  whom  he  deals,  and  upon  which  they  rely  in  relation  to  the  deliv- 
ery of  such  deed  and  its  effect. 

Written  Instrument. —Contract. — Mistake. —VHieTe  parties  commit 
their  agreement  to  writing,  the  written  instrument  is  considered  as 
correctly  expressing  all  the  terms  of  the  contract,  unless  a  mistake 
therein  be  shown  by  the  party  alleging  that  the  agreement  is  not  prop- 
erly expressed  by  the  writing. 

Same. — Agreement  between  Debtor  and  Creditors. — If  a  written  agreement 
between  a  debtor  and  his  creditors  as  to  the  delivery  of  a  deed  executed 
by  him  for  his  and  their  benefit,  and  in  the  hands  of  a  depositaiy,  cor- 
rectly expressed  the  contract  of  the  parties,  the  debtor  could  not  render 
the  terms  ineffective  by  instructions  privately  given  such  depositary. 

SABfE. — Mistake. — Description. — Will. — A  mistake  in  the  description  of 
property  intended  to  be  conveyed  by  a  deed  may  be  corrected  as  be- 
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tween  the  original  parties.    There  is  a  plain  distinction  between  mis- 
jtakes  in  wills  and  mistakes  in  deeds. 

From  the  Rush  Circuit  Court. 

T.  JB,  Adams  J  L.  T.  Michenevj  B.  F.  Love^  L.  Sexton^ 
O.  Cambem^  G.  JB.  Sleeth  and  J,  W.  Study y  for  appellant. 

C.  Hwing^  J.  K.  Ewing,  J.  D.  Miller^  F.  E.  Gavin  and 
W.  JB.  Wilson,  for  appellees. 

Elliott,  C.  J. — ^This  action  was  commenced  by  the  appel- 
lant in  the  Decatur  Circuit  Court,  and  the  venue  afterwards 
changed  to  the  Rush  Circuit  Court. 

The  complaint  of  the  appellants  is  in  four  paragraphs.  In 
the  first  paragraph  it  is  alleged  that  the  appellant  was  the 
owner  of  certain  real  estate  on  the  17th  day  of  December, 
1871,  and  of  a  large  amount  of  personal  property ;  that  on 
that  day  he  executed  a  deed  of  assignment  to  Ralph  Magee 
for  said  real  estate  for  the  benefit  of  his  (appellant's)  cred- 
itors ;  that  at  the  same  time  a  written  agreement  was  execu- 
ted by  appellant  and  the  appellees ;  that  at  the  time  of  said 
assignment  the  appellant  was  in  failing  circumstances,  and 
largely  indebted  to  other  persons,  not  parties  to  the  aforesaid 
agreement,  nor  included  within  the  list  of  creditors  in  the 
6aid  assignment ;  and  that  the  said  assignment  was  made 
under  the  act  concerning  voluntary  assignments  approved 
March  5th,  1859.  Copies  of  the  deed  of  assignment  and 
of  the  agreement  executed  contemporaneously  with  it  are 
set  forth.  It  is  charged  that  the  assignment  was  invalid  for 
the  following  reasons :  It  was  not  made  for  the  benefit  of 
all  of  the  creditors  of  the  assignor ;  it  was  not  accompanied 
by  a  schedule  containing  a  particular  enumeration  of  all  the 
personal  property  assigned  ;  the  schedule  was  not  sworn  to 
before  an  officer  authorized  to  administer  oaths  as  required 
by  the  act  aforesaid ;  that  the  deed  was  not  properly  ac- 
knowledged ;  that  the  deed  was  not  recorded  according  to 
law,  and  that  the  trustees  did  not  take  the  oath  required  by 
statute.     The  second  paragraph  alleges,  in  substance,  that 
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the  deed  of  assignment  was  delivered  as  an  escrow  to  one 
Scobey,  to  be  held  by  him  until  all  the  creditors  of  appel- 
lant had  signed  the  written  agreement ;  that  Scobey  fraudu- 
lently delivered  said  deed  before  the  creditors  had  signed  the 
aforesaid  agreement.  The. third  paragraph  contains  allega- 
tions, in  effect,  the  same  as  those  of  the  second,  with  tke 
additional  averment  that  the  grantees  in  the  deed  of  assign- 
ment fraudulently  altered  the  same  by  erasing  the  word 
*  *nine' '  and  inserting  the  word  *  'ten,"  after  the  word  *  'town.*  * 
The  fourth  paragraph  alleges  that  a  mistake  was  made  by 
the  scrivener  who  drafted  the  deed ;  that  the  mistake  con- 
sisted in  omitting  from  said  instrument  a  provision  that  the 
grantees  therein  should  not  sell  the  real  estate  therein  de* 
scribed,  for  less  than  |50  per  acre,  and  also  in  omitting  the 
provision,  that  ''This  deed  shall  not  take  effect  until  all  of 
Robbins'  creditors  have  signed  the  written  agreement  of 
this  date.'' 

Demurrers  were  filed  to  these  paragraphs,  and  were  over* 
ruled  as  to  all,  except  the  first. 

The  questions  which  first  require  our  attention  are  those 
arising  upon  the  ruling  sustaining  appellees'  demurrer  to  the 
first  paragraph  of  the  complaint.  Appellant  contends  that 
the  transaction  of  December  17th,  1872,  is  a  mere  voluntary 
assignment,  made  under,  and  governed  by,  the  act  of  March 
5th,  1859,  and  that,  as  the  provisions  of  that  act  were  not 
complied  with,  the  assignment  must  be  deemed  fraudulent 
and  void.  The  contention  of  the  appellees  is,  that  the  trans- 
action is  not  to  be  treated  as  a  voluntary  assignment  for  the 
benefit  of  creditors,  but  as  a  contract  of  composition  between 
a  debtor  and  his  creditors.  Appellant's  argument  rests 
entirely  upon  his  assumption  that  the  assignment  was  a 
voluntary  one  for  the  benefit  of  creditors ;  and,  if  this  ia 
groundless,  the  whole  argument  falls.  The  deed  executed 
by  the  appellant  and  his  wife  is  an  ordinary  warranty  deed^ 
in  the  statutory  form,  and  names  Ralph  Magee  and  Dana 
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Schnltz  as  grantees.     There  are  no  words  indicating  that  the 
grant  is  to  them  as  trustees,  nor  are  there  any  directions  as 
to  how  the  property  conveyed  shall  be  disposed  of.     In  short  > 
the  deed  is  an  absolute  one  without  conditions^  limitations 
or  covenants,  save  only  the  general  one  of  warranty  on  the 
part  of  the  grantors.     The  agreement  executed  contempo- 
raneously with  the  deed  shows  that  Schultz  and  Magee  were 
to  take  the  property  conveyed  as  trustees,  and  as  such  sell  it 
and  apply  the  proceeds  to  the  payment  of  the  creditors  of 
the  appellant.     We  think  the  transaction  must  be  regarded 
as  a  composition  agreement  between  the  appellant  and  his 
creditors,  and  not  as  a  mere  voluntary  assignment.     A  com- 
position is  effected  by  this  agreement  with  all  the  creditors  ; 
for,  by  its  terms,  all  are  entitled  to  its  benefits  who  choose  to 
become  parties  to  it.     The  contract  under  mention  differs 
very  widely  from  a  mere  voluntary  assignment ;  for  it  is  the 
mutual  contract  of  the  debtor  and  his  creditors,  dependent 
for  its  validity  upon  the  assent  of  all  the  contracting  parties. 
Whereas  a  voluntary  assignment  is  the  act  of  the  debtor  him- 
self, and  in  no  way  dependent  for  its  validity  upon  the  assent 
of  the  creditors.     In  the  one  case,  the  assent  of  the  cred- 
itors gives  the  contract  force ;  in  the  other,  their  assent  can 
neither  strengthen  nor  weaken  the  act  of  the  debtor.     The 
act  of  1859  uses  the  term  '^assignment,"  and  uses  it  in  its 
ordinary  sense,  as  meaning  the  transfer  of  property  by  the 
owner.     That  this  is  the  meaning  annexed  to  the  word,  is 
plain  ;  for  all  the  provisions  of  the  statute,  from  first  to  last, 
proceed  upon  the  ground  that  the  assignment  of  the  prop- 
erty is  the  debtor's  act,  unaccompanied  by  any  agreement 
of  his  creditors,  or  that  of  any  other  person.     The  stsitute 
was  not  intended  to  prevent  a  debtor  from  making  a  contract 
with  his  creditors,  by  which  his  property  is  conveyed  to 
trustees  to  be  disposed  of  for  his  own  benefit,  as  well  as 
that  of  his  creditors.     The  distinction  between  a  voluntary 

assignment  and  a  composition  contract  has  been  recognized 
Vol.  76.-25 
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and  enforced  by  this  court  since  the  enactment  of  the  statute 
concerning  voluntary  assignments.  Pontious  v.  Durfiinger, 
69  Ind.  27 ;  Seving  v.  Gale,  28  Ind.  486.  The  case  of 
Collins  y.  Kemp,  29  Ind.  281,  is  in  principle  the  same  as  the 
case  in  hand.  There,  the  debtor  conveyed  his  property  by 
way  of  mortgage  to  secute  debts  due  to  all  of  his  creditors, 
and  it  was  insisted  that  this  was  an  assignment  within  the 
act  of  1859.  The  court  there  said :  ^'It  is  claimed  that  the 
instrument  set  out  as  a  mortgage  *  *  *  is,  by  the  allegations 
of  the  complaint,  an  assignment  for  the  benefit  of  creditors, 
within  the  meaning  of  the  act  of  March  5th,  1859,  *  and  is 
therefore  void.  We  hold  that  it  is  not  an  assignment  within 
the  meaning  of  the  statute.''  While  it  is  true  that  the  case 
cited  and  the  one  in  hand  are  much  alike,  it  is  still  true  that 
the  latter  is  much  the  plainer ;  for  here  we  have  the  express 
agreement  of  debtor  and  creditors. 

The  appellees  united  in  an  answer,  to  the  first  and  third 
paragraphs,  of  which  demurrers  were  overruled,  and  of  this 
ruling  appellant  here  complains.  The  first  paragraph  of  the 
joint  answer  was  addressed  to  the  second,  third  and  fourth 
paragraphs  of  the  complaint.  The  allegations  of  the  com- 
plaint, as  to  the  former  ownership  of  the  real  estate  in  cob- 
troversy,  and  as  to  the  execution  of  the  deed  and  agreement 
as  therein  stated,  are  expressly  admitted  by  the  answer,  and  it 
is  then  alleged,  in  substance,  that,  when  the  said  instni- 
ments  were  executed,  the  appellant  was  indebted  in  a  sum 
beyond  the  value  of  his  property ;  that  his  property  was  in 
danger  of  being  sacrificed  by  a  forced  sale ;  that,  to  avert 
this  danger,  and  in  consideration  of  the  agreement  of  the 
creditors  to  allow  appellant  six  hundred  dollars  of  property, 
the  said  instruments  were  executed  ;  that  Schultz  and  Magee 
entered  upon  the  duties  of  their  trust ;  that,  in  execution  of 
such  trust,  they  sold  part  of  the  real  estate  to  the  appellee 
Styers,  who  paid  a  valuable  consideration  therefor;  that 
the  said  Schultz  entered  into  a  written  agreement  with  said 
appellant,  of  which  the  following  is  a  copy,  to  wit: 
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<<B7  this  agreement  it  is  witnessed  that  we  bind  ourselves 
unto  Jacob  F.  Bobbins,  that,  if  he  furnishes  a  man  to  ad- 
Tance  for  him  thirty-six  dollars  per  acre,  and  one  hundred 
dollars  within  twenty  days  from  this  date,  for  the  tract  of 
land  which  Schultz  and  Magee  have  contracted  to  William 
Styers  this  day  ;  and,  also,  to  repay  ten  per  cent,  on  the  ad- 
Tances  made  by  Styers,  and  will  accept  said  Bobbins'  mort- 
gage for  said  sum,  so  that  he,  Bobbins,  may  have  an  oppor- 
tunity to  pay  it,  and  retain  for  two  or  three  years  its  pos- 
session, the  legal  title  thereto  shall  be  conveyed  to  the  said 
Bobbins,  so  that  he  can  mortgage  it ;  but  this  loan  must  be 
secured,  and  the  money  ready  for  our  use,  vnthin  twenty  days 
from  this  date,  and  it  shall  be  ready  at  the  time  the  title  is 
demanded,  and  if  said  Bobbins  fails  to  furnish  the  person  to 
do  as  indicated  within  said  time,  this  contract  shall  be  void, 
and  said  Bobbins  is  to  surrender  possession  according  to  his 
agreement  heretofore  made  with  Schultz  and  Magee. 

"Dated  at  Greensburg,  January  30th,  1874. 

*'Dana  Schultz, 
**J.  E.  Bobbins, 
"Jacob  F.  Bobbins.'* 

That  Styers  took  possession  of  the  said  real  estate ;  that 
the  purchase-money  paid  by  Styers  was  all  paid  to  the  cred- 
itors of  the  appellant,  without  objection  from  Bobbins  ;  that, 
after  the  conveyance  to  Styers,  some  person,  to  appellees 
unknown,  without  their  knowledge  and  consent,  caused  the 
deed  executed  ta  Magee  and  Schultz  to  be  altered.  It  is 
also  averred  that  the  appellant  had  full  knowledge  of  the 
payment  by  Styers  of  the  purchase-money  of  said  real  estate. 
All  of  the  allegations  of  the  complaint  charging  fraud  against 
the  appellees  are  specifically  denied.  The  facts  set  forth 
are  pleaded  as  an  estoppel. 

It  is  contended  by  appellant's  counsel  that  this  answer  is 
bad  for  the  reason  that  it  does  not  aver  that  he  did  have 
knowledge    that   Scobey  had    delivered   the   deed  to  the 
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grantees  therein  named,  in 'violation  of  the  condition  im- 
posed by  the  grantor  when  it  was  placed  in  his  hands  as  an 
escrow.  The  delivery  of  the  deed  by  Scobey,  in  violation 
of  the  condition  upon  which  it  was  placed  in  his  possession, 
was  not  a  valid  delivery.  Berry  v.  Anderson^  22  Ind.  36 ; 
3  Washb.  Real  Prop.  303  w.,  4th  ed. 

The  delivery  of  the  deed  not  having  been  such  as  gave  it 
force,  no  title  passed  to  the  gi'antees,  but  it  remained  in  the 
grantor.  Unless  the  grantor,  by  his  subsequent  acts,  had 
estopped  himself  to  set  up  the  invalidity  of  his  first  deed,  he 
had  an  undoubted  right  to  assail  and  overthrow  it.  If  he 
was  ignorant  of  the  material  and  important  fact,  that  the 
deed  had  been  delivered  by  the  person  to  whom  it  was  en- 
trusted as  an  escrow,  in  violation  of  the  trust  and  authority 
conferred,  then  the  doctrine  of  estoppel  can  not  justly  ap- 
ply to  his  subsequent  conduct  as  developed  by  this  answer. 

Appellant  was  neither  negligent  nor  imprudent  in  acting 
upon  the  belief  that  the  condition  imposed  when  the  deed 
was  placed  in  the  hands  of  Scobey  had  been  complied  with 
before  its  delivery  to  the  grantees.  The  doctrine,  that  a  per- 
son who  does  an  act  in  excusable  ignorance  of  a  material 
fact  is  not  thereby  estopped,  is  founded  in  sound  reason,  and 
is  well  sustained  by  authority.  In  Fletcher  v.  Holmes^  25 
Ind.  458,  the  subject  here  under  discussion  received  a  full 
and  careful  consideration,  and  it  was  said:  ^'For  the  pre- 
vention of  fraud,  the  law  will  hold  a  party  to  be  concluded  by 
his  own  act  or  admission.  Surely  this  can  have  no  applica- 
tion where  ever3rthing  was  equally  known  to  both  parties,  or 
where  the  party  sought  to  be  estopped  was  ignorant  of  the 
facts  out  of  which  his  rights  sprung.'^ 

It  was  said  in  the  case  of  Long  v.  Anderson^  62  Ind.  537, 
that,  *^In  the  second  and  third  paragraphs  of  his  answer,  the 
appellant  has  endeavored  to  defend  against  this  latter  breach 
only  of  the  alleged  warranty,  by  showing  and  stating  certain 
facts  which  tended,  if  tnie,  to  estop  the  owner  of  said  real 
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estate  *  *  from  asserting  any  ownership  of  or  title  to  the 
said  property.  Each  of  said  paragraphs  of  answer  was  bad 
or  insuflScient,  on  the  appellee's  demurrer  thereto  for  the 
want  of  sufficient  facts,  for  the  reason  that  it  was  not  al- 
leged, in  either  of  said  paragraphs,  that  the  owner  of  said 
real  estate  was  fully  apprised  of  her  legal  rights,  as  such 
owner." 

In  JTie  Gfreensburghy  etc. ,  T.  P.  Co,  v.  Sidener^  40Ind.  424, 
BusKiRK,  J.,  speaking  for  the  court,  said:  *'To  constitute 
a  valid  estoppel  by  conduct,  there  must  be  knowledge  on^the 
part  of  the  party  sought  to  be  estopped,  and  a  want  of  knowl- 
edge on  the  part  of  the  party  relying  upon  the  estoppel." 

Of  the  many  recent  cases  approving  the  doctrine  of  Fletcher 
V.  Holmes f  supra  y  we  cite  Lash  v.  Hendell^  72  Ind.  475 ; 
Hudson  V.  DensmorCj  68  Ind.  391 ;  Stewart  v.  Hartman^  46 
Ind.  331. 

Appellees,  in  replying  to  the  argument  of  appellant's 
-counsel,  assert  that,  as  the  appellant  took  an  active  part  in 
negotiating  the  sale  to  Styers,  the  rule  that  knowledge  must 
he  shown  does  not  apply,  and  we  are  referred,  in  support  of 
this  position,  to  Barnes  v.  McKay ^  7  Ind.  301.  It  was  said 
in  that  case,  that  ^' It  may  be  that  the  appellant  was  ignorant 
of  her  legal  rights  in  respect  to  the  tract  in  controversy ; 
bat  although  she  may  have  been  ignorant  of  her  rights,  she 
<^n  not  avoid  the  effect  of  her  assurances  to  an  innocent 
party  that  he  might  safely  buy,  for  by  them  she  assumed 
to  know  the  facts  on  which  her  title  rested." 

If  this  were  conceded  to  be  a  correct  statement  of  the 
law,  it  would  yield  appellant  no  support,  for  these,  among 
other,  reasons :  1st.  The  answer  is  by  all  of  the  defendants, 
the  grantees  in  the  original  deed  and  the  parties  to  the  orig- 
inal contract.  As  to  these  grantees  and  parties,  it  is  cer- 
tainly not  a  good  answer,  for  they  were  chargeable  with 
notice  of  the  transaction  in  which  they  were  active  partici- 
pants.   An  answer,  bad  as  to  a  part  of  the  defendants  unit- 
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ing  in  it,  is  bad  as  to  all.  2d.  The  answer  does  not  aver  that 
appellant  made  any  representations  upon  which  Styers,  the 
purchaser,  acted.  It  is  not  intimated  that  Robbins  ever 
gave  Styers  any  assurances  concerning  the  title  of  Schulte 
and  Magee.  It  is  not  even  shown  that  appellant  took  any 
part  at  all  in  the  negotiations  which  resulted  in  the  pur- 
chase. 3d.  The  answer  does  not  show  that  Styers  relied 
upon  the  conduct  of  the  appellant,  nor  that  he  was  at  all  in- 
fluenced by  anything  said  or  done  by  the  former.  4th.  It 
does  not  show  that  Styers  was  not  a  purchaser  with  full 
knowledge  of  the  circumstances  attending  the  surrender  of 
the  deed  by  Scobey  to  the  grantees  therein. 

It  is  insisted  by  appellees,  that,  as  the  answer  shows  that 
Bobbins  received  part  of  the  first  payment  of  $1,000  made 
by  Styers,  the  purchaser,  he  is  estopped  to  question  the  title 
of  such  purchaser.  The  allegation  upon  this  point  is  as  fol- 
lows :  "And  a  portion  of  which  one  thousand  dollars  was 
paid  to  said  Jacob  F.  Robbins."  The  pleader  does  not  aver 
how  much  of  the  money  was  paid  appellant ;  whether  it  was 
one  cent  or  one  dollar,  the  court  is  not  informed.  In  set- 
ting up  the  defence  of  estoppel,  facts  must  be  stated  with 
fullness  and  certainty.  In  Lash  v.  Renddl^  supra^  the 
court  quoted  and  approved  Lord  Coke's  famous  saying: 
"Every  estoppel,  because  it  concludeth  a  man  to  allege  the 
truth,  must  be  certain  to  every  intent,  and  not  to  be  taken 
by  argument  or  inference."  A  party  who  relies  upon  an 
estoppel  should,  in  his  pleading,  state  all  material  facts, 
and  so  state  them  that  the  court  can  decide,  as  a  matter  of 
law,  that  they  conclude  the  adverse  party  from  setting  up 
the  truth.  Under  the  code,  the  defence  of  estoppel  must 
be  specially  pleaded,  and  so  pleaded  as  to  constitute  a  com- 
plete bar  to  the  cause  of  action  stated  in  the  complaint. 
Wood  v.  Ostram^  29  Ind.  177:  Pomeroy  Rem.,  sec.  712. 

The  court  could  not,  in  an  ordinary  case,  presume,  under 
the  allegations  of  this  answer,  that  anything  more  than  a 
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mere  nominal  sum  was  paid,  and  certainly  the  court  can  not 
presume  that  the  sum  paid  Avas  material  or  important  where 
the  defence  is  one  of  such  a  character  as  that  which  the  an- 
swer attempts  to  interpose  to  the  appellant's  complaint. 
Retention  of  money  received,  when  a  man  is  entirely  igno- 
rant of  his  rights,  ought  to  be  shown  to  be  of  such  a  mate- 
rial character  as  to  equitably  preclude  him  from  averring 
the  truth.     Ten^eU  v.  Grrimmellj  20  Iowa,  393. 

The  inference  in  cases  of  estoppel  is  against,  and  strongly 
against,  the  party  who  pleads  it.  He  must  state  all  the  ele- 
ments which  are  necessary  to  create  a  valid  estoppel.  Noth- 
ing can  be  supplied  by  intendment  in  favor  of  an  alleged 
estoppel.  A  defendant  who  seeks  to  shut  out  the  tiiith 
must  plead  all  the  material  facts  with  certainty.  In  such 
cases  it  is  the  pleader's  duty  to  keep  in  mind  the  rules  of 
pleading  applicable  to  such  defences,  and  to  frame  his  an- 
swer in  accordance  with  their  requirements,  strict  and  exact- 
ing though  they  are. 

Another  allegation  of  the  paragraph  of  the  answer  under 
mention  requires  brief  notice,  and  that  is  the  following: 
''That  the  plaintiff,  with  full  knowledge  that  the  deed  and 
contract  mentioned  in  the  complaint  had  been  delivered  to 
Schultz  and  Magee,  rented  of  said  Schultz  and  Magee  said 
lands  and  accepted  the  same  as  their  tenants  for  one  year." 
The  infirmity  in  this  branch  of  the  answer  is,  that  it  neither 
denies  nor  avoids  the  charge  of  the  complaint,  that  the  deed 
was  delivered  in  violation  of  the  condition  upon  which  it 
was  placed  in  Scobey's  custody.  The  answer  confesses, 
hut  does  not  avoid.  The  question  was  not  as  to  whether 
there  was  a  delivery  to  the  grantees, but  whether  it  was  a  valid 
one. 

The  third  paragraph  of  the  joint  answer  professes  to  an- 
swer the  third  paragraph  of  the  complaint.  The  purpose  of 
the  pleader  evidently  was  to  state  such  facts  as  entitled  the 
s^ypellees  to  affirmative  relief,  by  securing  the  reformation  of 
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a  mistake  in  the  deed  executed  by  the  grantor.  The  plea» 
however,  is  addressed  to  the  whole  of  the  third  paragraph 
of  the  complaint,  and  professes  to  be  an  answer  to  the  cause 
of  action  therein  stated.  '  It  does  not  fully  answer  the  para- 
graph of  the  complaint  to  which  it  is  addressed ;  for  no  an- 
swer at  all  is  made  to  the  allegation,  that  the  grantees  had 
fraudulently  altered  the  deed.  That  allegation  is  neither 
denied  nor  avoided.  It  is  a  familiar  rule  of  pleading,  that 
an  answer  professing  to  answer  an  entire  complaint,  and  an- 
swering only  a  part,  is  bad  on  demurrer.  In  order  to  escape 
the  force  of  this  rule  the  appellees  argue  that  the  rule,  that 
a  material  alteration  vitiates  an  executory  contract,  does  not 
apply  to  executed  contracts.  It  is  said  by  counsel  that,  ^* Af- 
ter the  title  has  once  passed  under  an  executed  contract,  it 
is  not  divested  by  any  subsequent  alteration  or  destruction 
of  the  deed.  After  delivery,  it  has  performed  its  full  office." 
If  it  were  fully  conceded  that  the  law  is,  that,  where  a  deed 
has  been  executed  and  title  vested,  its  subsequent  alteration 
would  not  divest  title,  appeUees  could  take  no  benefit  there- 
from in  this  case,  for  the  question  here  is,  not  whether  a 
vested  title  shall  be  disturbed,  but  the  question  is,  whether 
a  grantee  can  ground  a  right  of  action  or  defence  on  a  deed 
which  has  been  by  him  fraudulently  altered.  The  appellees 
are  grounding  their  claim  to  affirmative  relief  upon  a  deed 
which,  according  to  the  undenied  allegation  of  the  complaint, 
was  fraudulently  altered  by  them.  There  is  a  bi*oad  distino- 
tion  between  a  case  where  a  party  asserts  a  right  to  have 
judicial  assistance,  and  founds  his  right  upon  a  deed  wrong- 
fully altered  in  a  material  part,  and  a  case  where  his  adver- 
sary seeks  to  divest  a  vested  title,  upon  the  ground  that,  sub- 
sequent to  the  time  such  title  vested,  the  grantee  wrongfully 
altered  the  deed.  Professor  Greenleaf  says :  <^If  the  estate 
lies  in  grant,  and  can  not  exist  without  deed,  it  is  said  that 
any  alteration  by  the  party  claiming  the  estate  will  avoid 
the  deed  as  to  him,  and  that  therefore  the  estate  itself,  as 
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well  as  all  remedy  upon  the  deed,  will  be  utterly  gone."    1 
Greenleaf  Evidence,  sec.  568. 

With  the  first  branch  of  Professor  Greenleaf *8  proposition 
we  have  here  no  direct  concern,  but  the  latter,  if  correct, 
exerts  an  important  influence  upon  the  case.  If  all  remedy 
upon  an  altered  deed  is,  as  the  author  quoted  says,  utterly 
gone,  then  the  appellees  clearly  had  no  foundation  upon 
which  to  rest  their  claim  to  the  affirmative  relief  sought  by 
the  answer  under  examination.  The  case  upon  which  ap- 
pellees so  confidently  rely,  Woods  v.  Hildebrand,  46  Mo.  284, 
S.  C,  2  Am.  R.  513,  recognizes  the  doctrine  that  a  deed 
which  has  been  fraudulently  altered  will  not  furnish  ground 
for  invoking  judicial  aid.  Cases  are  there  cited  which  ex- 
pressly declare  this  doctrine,  among  them  the  following: 
Withers  v.  Atkinson,  1  Watts,  236 ;  ChesUy  v.  Frost,  1  N. 
H.  145 ;  Alexander  v.  Hickox,  34  Mo.  496. 

The  answer  is  without  any  support  at  all,  unless  the  deed 
be  deemed  to  entitle  the  appellees  to  the  relief  sought.  To 
permit  the  appellees  to  secure  the  relief  sought  would  be  to 
furnish  them  a  remedy  upon  an  instrument  which  they  them- 
selves had  fraudulently  altered,  and  would  be  allowing  them 
to  enforce  a  right  dependent  entirely  upon  a  contract  which 
by  their  own  wrongful  act  they  had  so  changed  as  to  make 
it  essentially  different  from  that  which  the  parties  actually 
executed.  It  has  been  often  held  that  no  action  or  defence 
can  be  maintained  upon  an  instrument  which  has  been  al- 
tered in  a  material  part,  and,  upon  the  same  principle,  it 
must  be  held  that  no  affirmative  defence  can  be  maintained 
upon  a  deed  which  has  been  fraudulently  altered,  by  the 
party  by  whom  the  alteration  was  made.  Dietz  v.  Harder, 
72  Ind.  208 ;  Hamilton  v.  Wood,  70  Ind.  306 ;  McCoy  v. 
Lockwood,  71  Ind.  319 ;  Collier  v.  Waugh,  64  Ind.  456 ; 
SchnemfUt  v.  Hacket,  54  Ind.  248. 

We  may  remark,  by  the  way,  that  there  are  very  many 
cases  to  the  effect,  that  any  fraudulent  alteration  of  a  deed 
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made  by  the  grantee  will  avoid  it,  whether  the  alteration  is 
of  a  material  or  an  immaterial  part.  1  Greenl.  Evi.  sec* 
568  n.  Thatquestion,however,isnotheredirectlypresented. 
In  addition  to  the  joint  answers  filed  by  the  appellees^ 
separate  answers  were  also  filed  by  Styers  and  Magee.  It 
is  insisted  that  the  court  eiTed  in  overruling  the  demmrer 
to  the  second  paragraph  of  the  separate  answer  of  Styers* 
This  paragraph  alleges  that  a  mistake  was  made  in  describ- 
ing the  lands  intended  to  be  conveyed  by  the  scrivener  who 
drew  the  deed  executed  by  appellant  to  Magee  and  Schultz ; 
that  this  mistake  was  afterward  corrected  by  and  with  the 
consent  of  the  appellant ;  and  facts  are  also  pleaded  clearly 
showing  that  there  was  a  mistake  in  the  description,  which 
the  appellee  Styers  was  entitled  to  have  corrected.  It  is 
also  alleged  that  Bobbins  knew  of  the  sale  made  by  Magee 
and  Schultz  to  him,  Styers ;  that  thereafter  the  appellant 
contracted  to  buy  said  land  within  twenty  days  from  the 
date  of  said  contract,  at  the  same  price  at  which  it  had  been 
sold  to  Styers;  that  said  Bobbins  endeavored  to  borrow 
money  to  pay  for  said  land ;  that  he  failed  to  do  so ;  that 
thereafter  the  said  Styers  paid  in  full  for  said  land,  with- 
out any  knowledge  that  said  deed  had  been  delivered  as. 
an  escrow,  and  without  any  knowledge  that  any  alteration 
had  been  made  in  said  deed  ;  and  that  the  said  Magee  and. 
Schultz,  with  the  knowledge  and  consent  of  the  said  Bobbins^ 
conveyed  the  land  to  him,  Styers,  and  put  him  in  possession 
thereof.  The  answer  ought,  perhaps,  to  be  made  more  cer- 
tain and  definite,  but  we  think  there  is  enough  in  it  to  show 
that  Styers  purchased  in  good  faith  and  for  a  valuable  con- 
sideration the  land,  in  controversy,  and  that  the  appellant 
confirmed  and  ratified,  so  far  as  concerned  Styers,  the  de- 
livery of  the  deed  by  Scobey.  It  certainly  does  show  that 
appellant  caused  the  description  in  the  deed  to  be  corrected,, 
and  that,  by  his  active  participation  in  the  transaction,  he  in- 
duced Styers  to  believe  that  Schultz  and  Magee  had  a  perfect 
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right  to  convey  the  land  in  controversy.  In  our  opinion,, 
such  acts  were  done  by  the  appellant  as  entitled  the  pur- 
chaser to  act  upon  the  belief  that  the  trustees  were  not  only 
conveying  said  land  under  a  valid  deed  theretofore  executed 
bj  the  said  appellant,  but  also  that  they  were  doing  it  at  his 
request. 

The  facts  stated  in  this  answer  are  not  only  essentially 
different  from  those  stated  in  the  joint  answer  of  all  the  ap- 
pellees, but  the  answer  is  the  separate  one  of  a  bonajide  pur- 
chaser acting  upon  the  conduct  of  appellant :  whereas,  in  the 
joint  answer,  there  were  included  the  grantees,  who  were  ex- 
pressly charged  with  the  fraudulent  alteration  of  the  deed^ 
and  with  vn-ongfuUy  procuring  its  surrender  to  them.  The 
facts  stated  in  this  paragraph  of  Styers'  answer  shows  not 
only  that  the  appellant  enabled  the  person  to  whom  the  deed 
was  entrusted  to  do  that  which  appellant  now  denounces  a& 
a  fraud,  but  it  also  shows  that  he  actively  assisted  in  inspiring^ 
the  purchaser  with  a  belief  that  such  person  at  the  time  his^ 
attorney  and  agent,  and  the  grantees  to  whom  the  deed  waa 
delivered,  were  doing  that  which  he,  appellant,  desired  and 
authorized  them  to  do. 

Of  the  many  points  argued  upon  the  error  assigned  upon 
the  ruling  denying  a  new  trial,  we  deem  it  necessary  to  con- 
sider only  a  few.  The  appellant  complains  of  this  instruc- 
tion :  *'It  was  competent  for  the  plaintiffs  to  prescribe  the 
terms  on  which  they  would  execute  and  deliver  the  deed  to- 
Magee  and  Schultz ;  but,  if  they  agreed  on  terms  with  the 
creditors  and  trustees,  and  if  these  were  performed  by  the 
latter,  and  the  deed  was  then  delivered  by  Scobey,  it  took 
effect  as  a  conveyance,  although  secret  instructions  may  have 
been  given  to  Scobey  to  hold  the  deed  until  other  condi- 
tions, never  suggested  to  the  creditors  or  trustees  by  the 
plaintiffs  or  Scobey,  should  be  performed." 

The  complaint  is  groundless.  Secret  instructions  will  not 
affect  third  persons,  who  rely  upon  the  open  conduct  and 
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visible  acts  of  a  party.  A  man  can  not,  by  secret  instruc- 
tions, avoid  the  effect  of  conduct,  open  to  the  observation 
of  those  with  whom  he  deals.  « 

The  second  instruction  told  the  jury  that  the  written 
agreement  should  be  deemed  to  express  all  the  conditions 
upon  which  the  deed  was  to  take  effect,  unless  appellees  had 
shown  some  mistake  therein.  This  was  right.  Where  parties 
commit  their  agreement  to  writing,  the  written  instrument 
should  be  held  to  correctly  express  all  the  terms  of  the  con- 
tract, unless  a  mistake  therein  be  shown  by  the  party  alleging 
that  the  agreement  is  not  properly  expressed  by  the  writing. 

The  third  instruction  declared  that,  if  there  was  no  mis- 
take in  drafting  the  written  instrument,  then  the  appellant 
would  have  no  right  to  defeat  the  appellees  by  showing  that 
he  had  given  Scobey  private  instructions  not  to  deliver  the 
deed  until  all  the  creditors  had  signed  the  agreement.  This 
instruction  was  properly  given.  If  the  written  instrument 
-coiTcctly  expressed  the  contract  of  the  parties,  appellant 
could  not  render  its  terms  ineffective  by  oral  instructions 
privately  given  his  attorney  and  agent,  for  such  the  evidence 
shows  Scobey  to  have  been.  In  subsequent  instructions,  the 
jury  were  clearly  and  fully  informed  as  to  the  effect  of  a 
mistake  in  the  written  instrument,  and  the  question,  whether 
there  was  or  was  not  a  mistake,  was  properly  submitted  to 
the  jury  as  a  question  of  fact,  in  very  clear  and  accurate 
language. 

We  do  not  find  it  necessary  to  prolong  this  opinion  by 
-discussing,  in  detail,  the  instructions  given  by  the  court 
upon  the  subject  of  a  mistake  in  the  description  of  the  prop- 
erty conveyed  by  appellant,  nor  to  give  to  the  instructions 
asked  by  appellant  upon  this  subject,  more  than  a  brief  gen- 
eral notice.  A  careful  examination  has  satisfied  us  that  the 
instructions  asked  by  the  appellant,  and  refused  by  the  court, 
are  not  correct  statements  of  the  law ;  while  those  given  by 
the  court  correctly  express  the  principles  of  law  governing 
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the  question.  A  mistake  in  the  description  of  property  in- 
tended to  be  conveyed  by  deed  may  be  corrected  as  between 
the  original  parties.  The  authorities  cited  by  appellant,  to 
the  effect  that  mistakes  in  wills  will  not  be  corrected,  have 
no  application  whatever  to  deeds.  There  is  a  plain  and 
well  defined  distinction  between  mistakes  in  deeds  and  mis- 
takes in  wills.  The  rules  which  obtain  in  the  case  of  wills 
have  no  force  whatever  in  cases  of  conveyances  by  deed. 

In  several  of  the  instructions  asked  by  appellant,  the  doc- 
trine is  affirmed,  that,  unless  he  had  notice  of  the  delivery  of 
the  deed  by  Scobey,  he  was  not  estopped  by  acts  subse- 
quently performed  by  him.  We  think  that  the  court  did , 
not  err  in  refusing  these  instructions ;  for  the  same  princi- 
ple 18  declared,  very  clearly  and  fully,  in  the  instructions 
given  by  the  court.  Knowledge,  as  we  have  already  said  in 
discussing  the  pleadings,  is  often  a  matter  of  vital  impor- 
tance, where  an  estoppel  is  relied  upon  as  constituting  a  de- 
fence, or  as  creating  a  right  of  action.  The  court,  in  stating 
the  law  to  the  jury  in  its  own  instructions,  did  not  omit  to 
direct  attention  to  this  important  element  of  an  estoppel 
in  pais. 

We  have  not  discussed  many  questions  argued  by  counsel, 
for  the  reason  that,  for  the  errors  pointed  out,  there  must 
be  a  reversal,  and  it  is  not  likely  that  these  questions  will 
again  arise. 

Judgment  reversed. 
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No.  7438. 

Davidson  et  al.  v.  Koehler  et  al. 

Will. — TUle  by  Descent  and  by  Devise,— Where  a  will  devises  to  the  heir 
at  law  precisely  the  same  estate  that  he  would  take  by  descent,  his  tiUe 
by  descent  will  have  precedence  of  his  title  by  devise. 

iSame. — Life-Estate. —  Vested  Bemainder. — Heir. — The  will  of  a  testator  di- 
rected that  the  use  and  occupation  and  the  rents  and  profits  of  certain 
real  estate  should  be  allowed  and  paid  over  to  his  wife  during  her 
natural  life,  for  her  support  and  the  support  and  education  of  his 
minor  son,  and  that  after  her  death,  and  after  the  son  should  become 
of  full  age,  the  land  ^^shall  then  be  divided  among  my  children  then 
living,  share  and  share  alike.  ^^ 

Jleld^  that  on  the  testator  ^s  death  in  1844,  his  wife  took  a  life-estate  in  the 
land  under  the  will  and  his  children  a  vested  remainder. 

Meld,  also,  that,  as  his  children  were  devised  exactly  the  same  estate  in  the 
land  that  they  would  have  taken  by  descent,  they  took  the  estate  by 
descent  under  the  law,  and  not  by  purchase  under  the  will. 

Same.— Constitutional  Law. — Jurisdiction. — Guardian^ s  Sale. — Under  tbe 
constitution  of  1816,  the  ^*act  for  the  relief  of  the  estate  of  Noah  Noble, 
deceased,'*  was  constitutional  and  valid,  and  conferred  jurisdiction 
upon  the  Probate  Court  of  Marion  county  to  order  the  sale  of  any  part 
of  the  real  estate  named  in  said  act,  pursuant  to  its  provisions,  upon  the 
petition  of  the  legal  guardian  of  a  minor  heir  of  such  decedent,  and 
upon  the  consent  of  the  parties  named  in  the  act. 

Same. — Guardian  and  Ward. — Beal  Estate. — Independently  of  such 
special  act,  the  guardian  of  such  minor  might  have  obtained  an  order 
authorizing  him,  as  guardian,  to  sell  the  estate  of  his  ward  under  and 
pursuant  to  the  provisions  of  article  4,  chapter  35,  B.  S.  1843. 

Same. — Special  Act  Construed. — Petition. — Process.— The  proceedings  for 
the  sale  of  the  real  estate  of  such  minor  under  such  special  act  were  not 
contrary  to  the  provisions  of  such  will  nor  contrary  to  the  general  stat- 
utes, except  as  the  same  were  modified  by  such  act,  and  under  it  no 
verification  of  the  petition  of  the  guardian  was  required,  and  no  process 
necessary  to  be  issued  against  the  defendants. 

Same. — Failure  of  Testamentary  Guardian  to  Qualify. — ^Where  the  testa- 
mentary guardian  of  a  minor  fails  or  refuses  to  qualify,  it  is  the  duty  of 
the  court  to  appoint  another  person  as  guardian. 

Same. — Appearance. — Written  Consent. — Date. — Such  special  act  did  not 
require  that  the  parties,  whose  consent  should  be  given  to  the  sale, 
should  appear  either  in  person  or  by  attorney  to  the  petition  of  the 
guardian,  and  their  written  consent  filed  in  the  cause,  that  the  court 
might  make  the  order  for  the  sale  of  the  real  estate,  w^as  a  compliance 
with  the  act,  and  it  was  immaterial  that  such  consent  was  dated  twenty 
days  prior  to  the  filing  of  the  petition,  and  it  was  not  necessary  that  it 
should  be  attached  to  or  made  a  part  6f  the  petition. 
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Same.— Sale  Bond, — Executor. — Chiardian. — Commissioner. — The  sale  of 
the  real  estate  by  order  of  the  Probate  Court  of  Marion  coanty  under 
such  act  was  not  void  for  the  reason  that  no  sale  bond  was  filed  by  the 
executors  of  the  estate  or  the  guai*dian  of  the  ward  interested  in  such 
estate  before  the  entering  of  the  order  of  sale ;  but  the  order  of  the  court 
conferred  upon  the  commissioners  appointed  therein  full  authority  to 
sell  the  real  estate  in  the  manner,  upon  the  terms  and  for  the  purposes 
expressed  in  such  special  act  and  prescribed  by  the  order  of  the  court. 

Same.— Bond  of  Commissioner. — Evidence. — ^The  bond  of  the  commissioner 
appointed  to  sell  such  real  estate,  conditioned  for  the  faithful  perform- 
ance of  his  trust,  was  material,  and  properly  admitted  in  evidence  in 
an  action  to  recover  the  real  estate  sold  under  such  act  and  order. 

Same.— Married  Woman. — Consent. — Parties. — Husband  and  Wife. — ^Under 
said  special  act,  an  heir  of  the  estate,  and  a  married  woman,  was  au- 
thorized and  empowered  to  give  her  consent  with  her  husband  to  the 
order  of  the  court  for  the  sale  of  the  real  estate ;  and  it  was  not  necessary 
that  her  children  should  be  made  parties  to  the  proceedings  by  the 
guardian  for  such  order. 

Same,— Act  Unrepealed. — The  act  authorizing  such  special  proceedings 
was  not  repealed  by  the  provisions  of  the  constitution  of  1851,  nor 
by  the  statutes  of  1852. 

Save.— Constitutional  Law.— Local  Law. — Sections  22  and  23  of  article  4 
of  the  constitution  of  1851  were  prospective  in  their  terms,  and  did 
not  affect  past  local  or  special  laws  then  in  force. 

Same. — Probate  and  Common  Pleas  Court, —  Commissioner, — ^The  pro- 
ceeding in  the  probate  court,  under  such  special  act,  was  not  discon- 
thoued  by  the  abolition  of  such  court  by  the  statutes  of  1852,  but  by 
the  act  of  January  14th,  1853,  Acts  1853,  p.  38,  was  transferred  to  the 
Court  of  Common  Pleas  of  Marion  County,  and  the  commissioner  of 
the^robate  court  continued  so  to  be  in  the  common  pleas  court. 

Same.— Proceeding  in  Bern.— Jurisdiction.— Parties.— Abatement  of  Action. — 
Sales  by  Commissioner.— Title  of  Grantees.— The  proceeding  under  such 
act  was  in  rem  and  not  in  personam^  and,  after  the  requisite  petition  and 
consent  had  been  presented,  the  court  acquired  jurisdiction  of  the 
specific  property,  and  thereafter,  without  regard  to  the  parties  named, 
the  court  had  the  power,  and  it  became  its  duty,  to  cause  the  property 
to  be  sold  for  thfe  pui-poses  specified  in  the  special  act,  and  the  death 
or  resignation  of  a  person  originating  or  appearing  in  such  proceeding 
did  not  necessarily  abate  or  render  the  proceeding  void  nor  the  sales 
made  invalid,  nor  prevent  the  commissioner  from  thereafter  executing 
valid  deeds  in  confirmation  of  such  sales,  nor  defeat  or  impair  the  titles 
of  the  grantees  therein,  or  those  claiming  under  them  as  between  them 
and  the  parties  to  such  proceedings. 

Same.— Confirmation  of  Sale.— Under  said  act,  no  confirmation  of  the 
sales  by 'the  court  was  requisite  or  necessaiy  to  the  validity  of  such 
sales,  or  to  the  validity  of  the  deeds  executed  by  the  commissioner. 
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Sake. — Jurisdiction, — Collateral  AUack,--Where  proceedings  are  had  be- 
fore a  court  of  full  and  complete  jurisdiction  of  both  the  subject  mat- 
ter and  the  parties,  such  proceedings,  even  if  erroneous,  though  not 
void,  can  not  be  collatei*ally  attacked. 

From  the  Marion  Superior  Court, 

J.  S.  Harvey,  G.  W.  Galvin,  8.  A.  Huff,  8.  H.  Bus- 
kirk  and  J.  W.  NtchoL  for  appellants. 

8.  Claypooly  H.  C.  Newcomb  and  W.  A.  Ketcham,  for 
appellees. 

HowK,  J. — ^This  was  a  suit  by  the  appellants,  as  plain- 
tiffs, against  the  appellees,  as  defendants,  to  recover  the 
possession  of  certain  real  estate  in  Marion  county,  Indiana, 
and  damages  for  being  kept  out  of  the  possession  thereof » 

In  their  complaint,  after  reciting  that  this  suit  was  brought^ 
under  an  order  of  the  court  below,  in  severance  of  a  former 
suit  commenced  by  them  in  that  court  against  the  appellees 
and  divers  other  persons,  as  defendants,  the  appellants  all^d, 
in  substance,  that  they  were  the  owners  in  fee  simple,  and 
entitled  to  the  possession,  of  lots  numbered  36,  37,  38,  3& 
and  40,  in  Noble's  subdivision  of  out-lots  45,  50, 55,  56  and 
61,  in  the  city  of  Indianapolis,  in  said  Marion  county;  that 
the  appellees  then  held  possession  of  the  above  described 
lots  without^  right,  and  for  about  three  years  then  last  past 
had  unlawfully  kept  the  appellants  out  of  the  possession 
thereof.     Wherefore,  etc. 

To  this  complaint  the  appellees  jointly  answered  by  a 
general  denial. 

In  the  court  below,  at  special  term,  on  the,  appellants'  ap- 
plication, the  venue  of  the  cause  was  changed  from  the  Hon. 
Daniel  W.  Howe,  the  judge  there  presiding,  and  the  Hon. 
Samu£l  E.  Perkins,  one  of  the  judges  of  this  court,  was  duly 
appointed  as  special  judge  of  said  superior  court,  to  try  this 
action. 

The  issues  joined  were  tried  by  the  court  without  a  yajy 
and  ^pro  f(yrma  finding  was  made  for  the  appellees,  the  de- 
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fendants  below,  and  judgment  was  rendered  accordingly » 
The  appellants'  motion  for  a  new  trial  having  been  over- 
raled,  and  their  exception  entered  to  this  decision,  they 
appealed  from  the  judgment  of  the  special  term  to  the  court 
in  general  term,  where  the  judgment  was  affirmed  'pro  forma. 
From  this  judgment  of  affirmance  the  appellants,  the  plain* 
tiffs  below,  have  appealed  to  this  court,  and  have  assigned 
said  judgment  as  error,  and  have  thus  brought  before  this^ 
court  the  alleged  error  of  the  court  below,  at  special  term 
(being  the  only  error  assigned  as  such  in  the  general  term 
of  said  court),  in  overruling  their  motion  for  a  new  trial  of 
this  ease. 

In  this  motion  a  large  number  of  causes  for  such  new  trial 
were  assigned  by  the  appellants,  consisting  chiefly  of  alleged 
errors  of  law,  occurring  at  the  trial  and  excepted  to,  in  the 
admission  of  evidence  offered  by  appellees,  over  the  appel- 
lants' objections.  We  need  not  now  set  out  these  causes  for 
a  new  trial,  but  we  will  direct  attention  seriatim^  as  we  con- 
sider and  decide  the  important  questions  arising  thereunder 
in  the  progress  of  this  opinion. 

It  may  be  premised,  that  both  the  appellants  and  the  ap- 
pellees claim  to  derive  their  respective  titles  to  the  real  es- 
tate in  controversy  in  this  case,  from  a  common  source,— 
the  former  claiming  title  thereto  under  the  last  will  and  tes- 
tament of  Noah  Noble,  a  former  Governor  of  this  State,  as 
his  devisees  and  heirs  at  law,  and  the  latter  claiming  title  ta 
the  lots  in  suit,  under  and  by  force  of  certain  judicial  sales, 
made  under  the  orders  of  the  probate  court  of  Marion  county, 
pursuant  to  the  provisions  of  an  act  of  the  General  Assembly 
of  this  State,  entitled  **An  act  for  the  relief  of  the  estate 
of  Noah  Noble,  deceased,"  approved  January  19th,  1850. 
Local  Laws  1850,  p.  435. 

The  last  will  of  Noah  Noble  was  executed  by  him  under 
the  date  of  February  7th,  1844,  and  shortly  afterwards,  in 
Vol.  76.-26 
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the  same  month  and  year,  he  departed  this  life.  His  will 
was  duly  proven  by  the  oaths  of  the  subscribing  witnesses 
thereto  and  admitted  to  probate,  by  and  before  the  clerk  of 
the  probate  court  of  Marion  county,  on  the  2d  day  of 
April,  1844,  and  the  executors  named  therein  gave  bond  and 
qualified,  and  entered  upon  the  discharge  of  the  duties  of 
their  trust.  We  will  set  out,  in  this  connection,  those  parts 
of  this  will  which  seem  to  us  to  have  a  bearing  upon  the 
questions  presented  for  our  decision  in  this  case,  as  follows : 

**I,  Noah  Noble,  of  the  county  of  Marion,  the  State  of 
Indiana,  do  make  and  publish  this  my  last  will  and  testa- 
ment, hereby  revoking  and  making  void  all  former  wills  by 
me  at  any  time  heretofore  made : 

**  First.  I  direct  that  my  body  be  decently  interred  and 
my  funeral  be  conducted  in  a  manner  corresponding  with 
my  estate  and  situation  in  life ;  and,  as  to  such  worldly  goods 
as  it  has  pleased  God  to  entrust  me  with,  I  dispose  of  the 
same  in  the  following  manner,  to  wit :  I  direct,  first,  that 
all  my  just  debts  and  funeral  expenses  be  paid  as  soon  as 
possible  after  my  decease,  and  of  the  first  moneys  that  shall 
come  to  the  hands  of  my  executors. 

**  Second.  I  direct  that  the  use  and  occupation  and  the 
rents  and  profits  arising  from  my  home  farm,  consisting  of 
the  following  tracts  of  land,  viz. :  Out-lots  adjoining  the 
town  of  Indianapolis,  numbered  45,  50,  55,  56,  61,  67,  68, 
69  and  71 ;  the  west  half  of  thb  southwest  quarter  of  Action 
No.  6,  of  township  15,  range  4  east,  conveyed  to  me  by  Cas- 
sey  Ann  Pogue ;  and  the  south  half  of  the  northwest  quar- 
ter of  section  6,  township  15  north,  of  range  4  east,  con- 
veyed to  me  by  S.  G.  Brown,  shall  be  allowed  to  or  paid 
over  to  my  beloved  wife,  during  her  natural  life,  for  the 
maintenance  and  support  of  herself,  and  the  maintenance! 
support  and  education  of  my  only  son, Winston  Noble ;  and 
in  case  of  the  death  of  my  said  son  before  his  mother,  then  said 
occupation  or  income  to  be  applied  to  her  sole  benefit  during  her 
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life ;  and  in  case  of  the  death  of  my  wife  before  my  son  shall  ar- 
live  at  age,  then  such  income  shall  be  applied  to  his  support, 
maintenance  and  education  until  he  shall  be  of  age. 

^^Third.  At  the  death  of  my  wife,  if  my  son  shall  then 
be  living  and  of  age,  or  as  soon  thereafter  as  he  shall  be- 
come of  age,  or  if  he  shall  then  be  dead,  I  direct  that  my 
home  farm  shall  then  be  divided  among  my  children  then 
living,  share  and  share  alike,  taking  into  consideration  any 
advancements  herein  by  me  made  to  any  such  child,  so  as  to 
make  the  shares  of  my  estate  equal ;  and  in  case  any  of  my 
children  shall  have  died  after  my  decease,  and  before  such 
division,  the  heirs  or  representatives  of  such  deceased  child 
«hall  be  entitled  to  such  share  as  their  respective  ancestors 

would  have  received  if  then  living. 

^«.«        «         «        «         *        «        «        «        ♦ 

^^ Fifth.  I  direct  that  the  tract  of  land  knovm  as  the  Ben 
Ark  Reserve,  being  section  6,  township  32  north,  of  range 
3  east,  containing  340  acres,  shall  be  used  and  kept  as  com- 
mon property  for  the  benefit  of  my  family,  and  improved 

under  the  charge  of  the  present  tenant, Cowden,  under 

the  direction  of  my  executors,  until  my  son  shall  become  of 
age,  at  which  time,  or  sooner  in  case  of  his  death,  if  deemed 
advisable  by  my  wife  and  children,  or  such  of  them  as  may 
then  be  living,  the  same  may  be  sold,  and  the  proceeds 
brought  to  and  invested  at  the  home  farm  or  otherwise  as 
may  be  thought  advisable,  for  the  common  benefit  of  my 
wife  and  children  and  the  heirs  and  representatives  of  such 
•children  as  may  then  be  dead. 

^^ Sixth.  I  direct  that  the  tract  of  land  known  as  the 
Canal  Farm,  being  the  northeast  quarter  of  section  22,  town 
16,  range  3,  shall  be  rented  by  my  executors,  and  the  in- 
<5ome  therefrom  derived  shall  be  applied  to  the  maintenance 
and  support  of  the  three  blacks  now  living  on  my  home  farm, 
Thomas  and  Sarah,  his  wife,  and  Cuffee,  during  their  lives 
And  the  life  or  lives  of  the  survivor  or  survivors  of  them ; 
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andy  if  the  income  so  derived  shall  not  amount  to  the  sunoi  of 
fifty  dollars  per  annum,  I  further  direct  that  the  deficiency 
shall  be  made  up  and  paid  to  them  out  of  the  income  de- 
rived from  my  home  farm. 

*^  Tenth.  I  further  direct  that  my  household  furniture^ 
stock,  implements  of  farming  and  all  other  my  personal 
property  shall  remain  on  my  home  farm,  to  be  used  for  the 
common  benefit  of  my  family,  so  long  as  they  continue  to^ 
live  together  as  one  family ;  and,  if  at  any  time  they  should 
separate,  I  direct  that  my  daughter,  Catharine  Davidson, 
shall  have  and  possess  as  her  own  property  all  the  f  umiture,^ 
etc.,  belonging  to  the  apartment  she  occupies  and  uses,  to> 
gether  with  such  other  articles  as  my  said  daughter  and  her 
mother  shall  select  and  consider  necessary  for  her  conven- 
ience and  comfort,  together  with  a  due  proportion  of  farm- 
ing utensils. 

*  *  Eleventh .  I  hereby  nominate  and  appoint  my  son-ia-law,. 
Alexander  H.  Davidson,  and  my  friend,  George  H.  Dunn, 
to  be  executors  of  this  mv  last  will  and  testament ;  and  I  da 
hereby  declare  this  to  be  my  last  will  and  testament,  con- 
tained in  this  and  the  five  preceding  pages.  In  testimony 
whereof  I  have  set  my  name  to  the  bottom  of  each  page  and 
my  hand  and  seal  to  the  last  and  sixth  page,  this  7th  day  of 
February,  A.  D.  1844.'' 

On  the  trial  of  this  cause  it  was  shown  by  the  appellants, 
that  Noah  Noble  died  testate  in  February,  1844,  and  that  he 
left  surviving  him  Catharine  S.  Noble,  his  widow,  and  Cath- 
arine Davidson  and  Winston  P.  Noble,  his  only  children 
and  heirs  at  law.  It  was  further  shown  bv  the  evidence^ 
that  Catharine  S.  Noble,  the  widow  of  Governor  Noble,  had 
survived  her  deceased  husband  for  many  years,  and  had  died 
intestate,  on  the  12th  day  of  July,  1874.  Catharine  David- 
son, the  only  daughter  of  Governor  Noble,  died  in  March ^ 
1857,  and  left  surviving  her  Alexander  H.  Davidson,  her 
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liasband,  and  five  children,  namely:  Dorman  N.  Davidson, 
then  aged  ten  years,  Preston  A.  Davidson,  then  aged  eight 
years,  Noah  N.  Davidson,  then  aged  six  years,  Susan  L. 
I)avidson,  then  aged  four  years,  and  Catharine  A.  Davidson, 
then  aged  two  years;  and  all  of  her  said  children  were 
living  when  this  action  was  tried  below,  and  were  plaintiffs 
therein.  Said  Catharine  A.,  before  she  became  of  full  age, 
was  intermarried,  in  1868,  with  George  F.  Miller,  and  was 
his  wife  when  this  cause  was  tried  below.  Alexander  H. 
Davidson  died  on  the  28th  day  of  March,  1863. 

The  lots  in  controversy  in  this  case  were  shown  to  be 
parts  of  the  lands  spoken  of  in  the  last  will  of  Governor 
Noble,  as  his  *<home  farm.'*  The  appellants  also  intro- 
duced evidence  in  relation  to  the  rental  value  of  the  lots  in 
«uit,  and  in  regard  to  some  other  matters  which,  under  the 
view  we  shall  take  of  the  case,  are  unimportant,  and  need 
not  be  further  noticed. 

There  can  be  no  doubt,  we  think,  that  the  evidence  intro- 
duced by  and  on  behalf  of  the  appellants,  on  the  trial  of 
this  cause,  made  a  prima  facie  case  for  their  recovery  of 
the  lots  in  controversy.  The  important  and  controlling 
•questions,  in  this  case,  chiefly  arise  upon  the  rulings  of  the 
trial  court,  on  the  evidence  introduced  by  the  appellees. 
This  evidence  was  offered  for  the  purpose  of  showing  that 
the  title  and  estate,  which  the  appellants  had  or  would  have 
taken,  either  under  the  last  will  of  Governor  Noble  or  by 
'descent,  in  and  to  the  lots  in  suit,  had  been  sold  and  con- 
veyed away  from  them  long  before  the  commencement  of 
this  action,  in  conformity  with  law  and  pursuant  to  certain 
valid  judicial  proceedings,  under  which  the  appellees  claimed 
title  thereto.  There  is  one  question,  however,  which  arises 
upon  the  appellants'  evidence,  and  ought  to  be  first  decided. 
For,  upon  the  answer  which  must  be  given  to  this  question^ 
"will  depend  the  proper  decision,  as  we  think,  of  those  ques- 
tions vehich  arise  under  the  rulings  of  the  court  in  regard  to 
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the  admission,  Qver  the  appellants'  objections  and  exceptions, 
of  the  evidence  introduced  by  the  appellees  on  the  trial,  for 
the  purpose  of  showing  their  title  to  the  lots  in  controversy 
in  this  case.  It  seems  to  us,  therefore,  that  the  question 
alluded  to  may  properly  be  considered  and  decided  in  this 
connection,  before  we  advert  to  or  comment  upon  the  case 
made  by  the  appellees'  evidence.  This  question  may  be 
thus  stated : 

Under  the  terms  and  provisions  of  Governor  Noble's  will, 
what  title,  interest  and  estate  did  his  two  children,  and  only 
heirs  at  law,  Winston  P.  Noble  and  Mrs.  Catharine  Davidson, 
take  in  the  real  estate  known  and  spoken  of  as  the  <*home 
farm,"  and  when  and  how  did  they  take  such  title,  interest 
and  estate? 

It  is  clear,  we  think,  that,  by  the  terms  of  the  second  item 
of  the  testator's  will,  his  widow,  Catharine  S.  Noble,  took 
an  estate  for  and  during  her  own  life  in  the  ^^horne  farm." 
This  is  admitted  by  counsel  on  both  sides.  The  point  of 
difference  between  the  learned  counsel  of  the  respective 
parties  is  in  regard  to  the  nature  and  extent  of  the  estate 
which  the  testator's  children,  Winston  P.  Noble  and  Mrs. 
Catharine  Davidson,  took  in  the  *^home  farm,"  subject,  of 
course,  to  the  life-estate  of  Mrs.  Noble  therein.  The  appel- 
lants' counsel  claim,  as  we  understand  them,  that  the  inter- 
est taken  by  the  two  children  of  the  testator,  at  his  death 
under  his  will,  was  an  executory  devise  or  contingent  re- 
mainder, while  the  appellees'  counsel  insist  that  the  interest 
so  taken  by  the  two  children  in  the  **home  farm"  was  a 
vested  remainder.  Much  learning  and  industry  have  been 
shown  by  the  counsel  of  the  respective  parties  in  their  argu- 
ments in  support  of  their  respective  views  of  the  question 
now  under  consideration.  It  has  seemed  to  us  to  be  unnec- 
essary, however,  that  we  should  attempt  to  follow  counsel 
in  their  arguments,  or  to  examine  and  comment  upon  the 
numerous  authorities  cited  and  relied  upon  by  them,  in  sup- 
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port  of  their  respective  positions.  Under  the  iQore  recent 
decisions  of  this  court  bearing  upon  the  question  we  are  now 
considering,  we  are  of  the  opinion  that  the  estate  taken  by 
the  testator's  children  in  the  <^home  farm/'  at  the  testator's 
death,  was  a  vested  remainder.  In  other  words,  we  think, 
that  by  the  terms  of  the  will  the  testator's  children  took  the 
same  estate  in  the  <<home  farm"  which  they  would  have 
taken  by  descent,  under  the  law,  if  they  had  not  been  named 
in  the  will.  If,  after  giving  Mrs.  Catharine  S.  Noble  an 
estate  for  her  own  life  in  the  **home  farm,"  the  testator 
had  made  no  disposition  of  the  remainder  therein,  in  his 
wiH,it  would  seem  to  be  clear  that  in  such  a  case  the  testator'^ 
children  would  have  inherited  the  reversion  in  equal  shares, 
and  that  was  what  the  will  attempted  to  devise  to  them. 
But  the  law  is,  that  **A  devise  to  the  heir  at  law  is  void,  if 
it  gives  precisely  the  same  estate  that  the  heir  would  take 
by  descent  if  the  particular  devise  to  him  was  omitted  out 
of  the  will.  The  title  by  descent  has,  in  that  case,  prece- 
dence to  the  title  by  devise.  The  test  of  the  rule,  says  Mr. 
Crosley,  is  to  strike  out  of  the  will  the  particular  devise  to 
the  heir,  and  then,  if  without  that  he  would  take  by  descent 
exactly  the  same  estate  which  the  devise  purports  to  give 
him,  he  is  in  by  descent  and  not  by  purchase."  4  Kent 
Ck>m.  506. 

It  seems  to  us,  however,  that,  in  so  far  as  the  question 
stated  is  concerned,  the  case  at  bar  can  not  well  be  distin- 
guished from  the  case  of  StiltoeU  v.  Knapper^  69  Ind.  558. 
In  that  case  the  testator's  will,  as  construed  by  this  court, 
made  and  provided  for  substantially  the  same  disposition  of 
his  estate  as  the  will  of  Governor  Noble  made  with  reference 
to  his  **home  farm."  The  testator's  will,  as  construed  in 
the  case  cited,  gave  his  wife  a  life-estate  in  all  his  property, 
real  and  personal,  and  then  provided  that,  after  his  wife's 
death,  and  after  his  youngest  child  then  living  should  arrive 
at  the  age  of  twenty-one  years,  his  estate  should  be  divided 
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between  his  children,  naming  them,  to  have  and  share  alike. 
In  delivering  the  opinion  of  the  court  in  that  case,  Wordkn, 
J.,  said:  **If  the  children  of  the  testator  be  regarded  as 
having  taken  under  the  will,  the  remainder  became  vested 
in  them  immediately  upon  the  death  of  the  testator,  though 
not  to  be  enjoyed  in  possession  until  the  termination  of  the 
estate  devised  to  Mary  Steely''  (for  her  life),  <<just  as  the 
reversion  would  vest  in  them  by  descent ;  so  that,  in  this' 
respect,  they  took  the  same  estate  by  descent  as  by  the  will. 
And  the  direction  in  the  will,  that  the  land  should  not  be 
divided  between  the  children  until  the  youngest  one  should 
become  of  age,  did  not  change  the  tenure  of  the  property. 
Indeed,  it  is  said  in  a  note  to  the  case  of  Scott  v.  Seott^  1 
Eden,  458,  referring  to  authorities,  that  *a  mere  alteration 
as  to  the  time  of  the  heir's  coming  to  the  estate  does  not 
create  such  a  difference  in  point  of  estate  as  to  prevent  him 
from  taking  by  descent.'  " 

The  will  under  consideration,  in  the  case  cited,  will  be 
found  in  the  opinion  of  the.  court.  It  contained  a  condition 
in  restraint  of  the  marriage  of  the  testator's  wife,  which 
condition  was  declared  void.  Eliminating  from  the  will  this 
void  condition,  it  will  be  seen,  by  comparison,  that  it  did 
not  differ,  in  any  material  particular,  in  its  terms  in  devis- 
ing the  testator's  real  estate  to  his  wife  for  and  during  her 
life,  and  after  her  death,  and  after  his  youngest  child  then 
living  should  become  of  full  age^  to  his  children  in  equal 
shares,  from  the  provisions  of  the  second  and  third  items  of 
Govemol-  Noble's  will,  set  out  in  this  opinion,  in  regard  to 
his  "home  farm."  In  the  second  item  of  his  will.  Governor 
Noble  devised  his  <*home  farm"  to  his  wife,  Mrs.  Catharine 
S.  Noble,  for  and  during  her  natural  life ;  and,  in  the  third 
item,  he  provided  that,  after  the  death  of  his  wife,  and  aft« 
his  son  should  become  of  age,  the  **home  farm"  should  be 
then  divided  among  his  children,  share  and  share  alike.  We 
are  of  the  opinion,  therefore,  that  the  case  cited  is  decisive 
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of  the  question  above  stated ;  and  that,  in  conformity  there- 
with and  upon  the  authority  thereof,  it  must  be  held  in  the 
case  now  before  us,  that,  at  the  death  of  Governor  Noble, 
the  estate  taken  by  his  two  children,  Winston  P.  Noble  and 
Mrs.  Catharine  Davidson,  in  the  ^^home  farm,"  was  a  vested 
remainder.  And  further,  that,  as  by  the  terms  of  the  will 
the  testator's  children  were  given  exactly  the  same  estate  in 
the  ^'honie  farm"  which  they  would  have  taken  by  descent, 
under  the  law,  if  they  had  not  been  named  in  the  will,  and 
the  estate  in  question  had  not  been  devised  thereby,  it  must 
also  be  held  that  they  took  such  estate  by  descent,  under 
the  law,  and  not  by  purchase,  under  the  devise. 

This  conclusion  is  well  supported  by  many  decisions  of 
the  courts  of  last  resort,  both  in  this  country  and  in  Eng- 
land. Thus,  in  Moore  v.  LyonSy  25  Wend.  119,  Chancellor 
Walworth  said :  *<  Where  a  remainder  is  so  limited  as  to 
take  effect  in  possession,  if  ever,  immediately  upon  the  de- 
termination of  a  particular  estate,  which  estate  is  to  be  de- 
termined by  an  event  which  must  unavoidably  happen  by 
the  efflux  of  time,  the  remainder  vests  in  interest  as  soon  as 
the  remainder-man  is  in  esse  and  ascertained ;  provided 
nothing  but  his  own  death  before  the  determination  of  the 
particiQar  estate  wiU  prevent  such  remainder  from  vesting 
in  possession.    Doe  v.  NoweU^  1  M.  &  S.  327.     ♦    •    *    « 

^*A  remainder  is  not  to  be  considered  as  contingent  in  any 
case  where  it  may  be  construed  to  be  vested  consistently 
with  the  intention  of  the  testator.  The  adverbs  of  time, 
therefore,  such  as  when,  then^  after ^  from  and  after ^  etc.^ 
in  a  devise  of  a  remainder  limited  upon  a  particular  estate, 
determinable  09  an  event  which  must  necessarily  happen, 
are  construed  to  relate  merely  to  the  time  of  the  enjoyment 
of  the  estate,  and  not  to  the  time  of  its  vesting  in  interest. 
BoraMon^s  Case^  3  Coke's  Rep.  19,  a,  and  Thomas  &  Fron 
ser*s  note  x*  Such  is  especially  the  case  in  the  construction 
of  devises  of  real  estate." 
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So,  also,  in  Do6,  Lessee  of  Poor^  v.  Oonsidine^  6  Wal. 
458^  the  Supreme  Court  of  the  United  States,  on  page  476, 
thus  stated  the  law  on  the  question  under  consideratioD : 
"The  law  does  not  favor  the  abeyance  of  estates,  and  never 
allows  it  to  arise  by  construction  or  implication.  *When  a 
remainder  is  limited  to  a  person  in  esse  and  ascertained,  to 
take  effect  by  express  limitation y  on  the  termination  of  the 
preceding  particular  estate,  the  remainder  is  unquestionablr 
vested.'  ♦  ♦  *  ♦  in  4(^  Kent's  Commentaries,  282,  it 
is  said :  ^This  has  now  become  the  settled  technical  con- 
struction of  the  language  and  the  established  English  rule 
of  construction.'  It  is  added :  *It  is  the  uncertainty  of  the 
right  of  enjoyment,  and  not  the  uncertainty  of  its  actual  en- 
joymevU^  which  renders  a  remainder  contingent.  The  pres- 
ent capacity  of  taking  effect  in  possession — if  the  possession 
were  to  become  vacant — distinguishes  a  vested  from  a  con- 
tingent remainder,  and^not  the  certainty  that  the  possession 
will  ever  become  vacant  while  the  remainder  continues.'  " 
Cropky  v.  Cooper^  19  Wal.  167 ;  Blanchard  v.  Blanckardy 
1  Allen,  223 ;  Harrison  v.  Foreman^  5  Vesey,  207  ;  Doe  v. 
Prigg,  8  B.  &  C.  281 ;  Johnson  v.  Valentine^  4  Sandf .  36, 
45 ;  Chew's  Appealy  37  Pa.  St.  23, 28 ;  Minnig  v.  Batdarff,  5 
Pa.  St.  506 ;  Jeffers  v.  Lampstm,  10  Ohio  St.  101 ;  Stavky 
V.  Stanley y  16  Vesey,  491 ;  Parkman  v.  Bowdoin^  1  Sum- 
ner, 859. 

We  come  now  to  the  consideration  of  the  case  made  by 
the  appellees,  in  their  defence  of  this  suit,  and  of  the  varioos 
rulings  of  the  trial  court,  complained  of  as  erroneous  by  the 
appellants'  counsel,  in  their  briefs  of  this  cause. 

It  may  be  premised  in  the  outset,  that  difficulties  were  en- 
eountered  by  the  personal  representatives  of  Grovemor  Noble, 
in  the  administration  and  settlement  of  his  estate,  arising  from 
doubts  then  existing  in  regard  to  the  proper  construction  of 
his  will,  and  especially  in  regard  to  the  character  and  extent 
of  the  estate  taken  by  his  two  children,  at  his  death,  under 
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the  terms  of  his  will,  in  his  ''home  farm."  In  accordance 
with  the  usual  custom  of  the  times,  for  the  purpose  of  remov* 
ing  the  existing  doubts,  an  application  was  made  on  behalf 
of  persons  interested  in  the  estate  of  Governor  Noble,  to  the* 
General  Assembly  of  this  State,  for  the  passage  of  a  law  for 
the  relief  of  said  estate,  and  to  that  end  the  following  law 
was  enacted,  to  wit : 

^* An  Act  for  the  relief  of  the  estate  of  Koah  Noble,  deceased. 
(Approved  January  19th,  1850.) 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana  y  That  the  probate  court  of  Marioa 
county,  Indiana,  be,  and  it  is  authorized,  upon  the  petition 
of  Winston  P.  Noble,  by  his  guardian,  with  the  consent  of 
Catharine  S.  Noble,  Alexander  H.  and  Catharine  M.  L» 
Davidson,  to  order  the  sale  of  all  that  portion  of  the  Noble 
farm  lying  west  of  the  Peru  and  Indianapolis Bailroad,  inth& 
city  of  Indianapolis,  and  which  has  already  been  platted. 

"Sec.  2.  That  that  portion  of  the  alley  in  said  plat  run- 
ning north  and  south,  Ijdng  between  Ohio  and  Market  streets^ 
be  so  changed  as  to  run  parallel  with  the  track  of  said  railroad. 

"Sec.  3.  That  said  sales  may  be  at  public  or  private  ven- 
due, as  the  court  may  order,  and  that  the  court  shall  order 
what  portion  of  the  purchase-money  shall  be  paid  in  hand» 
and  in  what  time  the  residue  shall  be  paid,  not  however 
to  exceed  one,  two,  three,  and  four  years,  and  shall  appoint 
a  commissioner  to  make  said  sales  and  to  execute  bonds  and 
deeds  according  to  the  exigency  of  the  case. 

"Sec.  4.  That  the  proceeds  of  said  sales  shall  be  applied 
first  to  the  pa}rment  of  the  debts  of  the  estate  of  said  Noah 
Noble,  deceased ;  and  secondly,  the  residue  of  said  proceeds- 
of  said  sales  shall  be  equally  divided  between  the  said  Winston 
and  Catharine  M.  L.  Davidson,  subject  nevertheless  to  th& 
provision  made  in  said  decedent's  will  for  the  maintenance 
of  said  Catharine  S.  Noble,  and  the  maintenance  and  educa-^ 
tion  of  said  Winston . 
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**Sec.  5.  This  act  to  take  effect  and  be  iu  force  from  and 
After  its  passage."     Local  Laws  1850,  p.  435. 

It  is  earnestly  insisted  by  the  appellants'  counsel  that  this 
special  act  of  the  Legislature  was  unconstitutional  and  roid, 
Jind  that,  for  this  reason,  it  did  not  and  could  not  confer 
jurisdiction  upon  the  probate  court  of  Marion  county  to 
order  the  sale  of  any  part  of  the  **home  farm"  of  Grovemor 
Noble,  in  the  manner  therein  provided  for.  It  is  claimed, 
therefore,  that  the  proceedings  instituted  and  had  by  and 
before  the  said  probate  court,  under  and  pursuant  to  the 
provisions  of  said  act,  were  unauthorized  by  law  and  were 
insufficient  to  divest  the  children  and  heirs  of  Governor 
Ifoble  of  their  title  to,  and  estate  in,  the  lands  described  as 
his  <*home  farm."  Such  legislation  as  the  special  act  under 
consideration  has  given  rise  to  much  litigation,  and  a  con- 
trariety of  judicial  decisions,  in  the  different  courts  of  last 
resort  in  this  country,  in  regard  to  the  constitutionality  and 
validity  of  such  laws.  In  Freeman's  recent  monograph  on 
^^Void  Judicial  Sales,"  p.  118,  sec.  64,  it  is  said:  '^Not^ 
withstanding  the  decisive  stand  taken  by  the  courts  of  New 
Hampshire  and  Tennessee  against  special  statutes  authoriz- 
ing sales  by  guardians,  such  statutes  have  been  sustained  in 
other  States  so  frequently,  and  in  such  vatying  circum- 
stances, that  their  constitutionality  is  now  almost  free  from 
doubt."  In  support  of  this  statement  in  the  text,  Mr.  Free- 
man cites  the  following  authorities :  Rice  v.  Parkman^  16 
Mass.  326 ;  Stewartv.  Griffith,  33 Mo.  1, 23 ;  CarroUy.  (Xm^ 
stedy  16  Ohio,  251 ;  Dorsey  y.Gilberty  11  G.  &  J.  87 ;  Davis 
V.  ffelbig,  27  Md.  452  ;  TliursUm  v.  Thurston,  6  R.  I.  296  ; 
JSnowhiU  V.  SnowhiUf  2  Green,  20 ;  Brenham  v.  Davidson, 
^1  Cal.  352 ;  Sohier  v.  The  Massachusetts  Chneral  Hospital, 
3  Cush.  483 ;  Norris  v.  Clymer,  2  Pa.  St.  277 ;  Clarke  v. 
VanSurlay,  15  Wend.  436  ;  Estep  v.  Hutchman,  14  S.  &K- 
435 ;  Davison  v.  Johonnot,  7  Met.  388 ;  Tliomas  v.  PuOiSj 
56  Mo.  211. 
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In  the  same  section  of  his  monograph  Mr.  Freeman  says : 
**If  it  be  conceded  that  an  infant,  lunatic  or  other  person 
incompetent  to  act  for  himself,  is  in  need  of  ready  money 
for  his  sustenance,  or  for  any  other  pressing  necessity,  of 
course  the  conversion  of  his  estate  into  money  would  be  au» 
thorized  by  any  tribunal  having  competent  authority.  Legis- 
lative licenses  authorizing  a  sale  under  such  circumstances 
are  generally  sustained.  Nor  is  any  necessity  required  to 
support  the  exercise  of  this  legislative  authority.  It  seems 
to  be  sufficient  that  the  sale  is  one  to  which  the  incompetent 
person  might,  if  sui  juris j  probably  give  his  assent.  Hence, 
a  special  statute  may  be  supported  if,  without  any  apparent 
necessity,  it  sanctions  the  conversion  of  real  into  personal 
estate.  This  conversion  is  presumed  to  be  beneficial  to  the 
minor,  or,  at  least,  not  to  be  a  destruction  of  his  rights  of 
property." 

The  act  above  set  out,  of  January  19th,  1850,  for  the  re- 
lief of  the  estate  of  Noah  Noble,  was  enacted  by  the  Gener* 
al  Assembly  while  the  constitution  of  1816  was  the  organic 
and  fundamental  law  of  this  State.  Under  that  constitution 
the  legislative  power  and  authority  of  the  General  Assembly, 
within  the  boundaries  of  the  State,  was  almost  unlimited. 
The  constitution  contained  but  few,  if  any,  prohibitions 
against  the  enactment  of  local  or  special  laws,  aind  it  would 
seem  that,  in  regard  to  any  proper  subject  of  legislation,  the 
General  Assembly  might  legislate  by  local  or  special  laws  or 
by  general  laws,  as  might  be  deemed  expedient  in  the  par- 
ticular case,  without  danger  of  violating  any  of  the  provi- 
sions of  that  constitution.  The  consequence  of  this  was  that, 
much  of  the  legislation  of  this  State  consisted  of  local  or 
special  laws.  An  examination  of  the  local  laws  from  1835 
to  1851  will  show  that  during  those  years  not  less  than  twen- 
ty-three special  acts  were  passed  for  the  relief  of  different 
decedents'  estates.  The  settlement  of  decedents'  estates  was 
a  proper  subject  of  legislation  ;  and,  as  the  constitution  of 
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1816  did  not  require  that  all  laws  ou  that  subject  should  be 
general,  nor  prohibit  the  enactment'  of  local  or  special  laws 
in  relation  thereto,  it  became  a  question  purely  of  expedi- 
ency for  each  General  Assembly  to  determine  for  itself  as 
to  whether  it  would  or  would  not  enact  a  local  or  special  law 
for  the  relief  of  a  decedent's  estate.  With  this  question  of 
expediency  the  courts  have  nothing  to  do.  Whether  the  act 
we  are  now  considering  was  expedient  or  inexpedient,  we  are 
of  the  opinion  that  it  did  not  Violate  any  of  the  provisions  of 
the  constitution  of  1816,  and  was  therefore  a  valid  law. 

As  we  have  reached  the  conclusion,  in  construing  the  pro- 
visions of  Governor  Noble's  will,  that  his  two  children,  at 
his  death,  each  took  a  vested  estate  in  the  lands  known  as 
the  testator's  *'home  farm,"  the  special  act  above  set  oat, 
for  the  relief  of  his  estate,  was,  perhaps,  an  unnecessary 
law ;  for,  as  Winston  P.  Noble,  the  minor  heir  of  the  testa- 
tor, had  a  vested  estate  in  the  ^^home  farm,"  the  legal 
guardian  of  such  minor  might  have  applied  to  the  proper 
probate  court  and  obtained  therefrom  an  order  authorizing 
him,  as  such  guardian,  to  sell  said  estate  of  his  said  ward, 
under  and  pursuant  to  the  provisions  of  article  4,  of  chapter 
35,  of  the  Revised  Statutes  of  1843.  But,  although  the 
special  act  may  have  been  unnecessary,  yet  it  was,  as  we 
have  seen,  a  constitutional  and  valid  law ;  and  the  legal 
guardian  of  Winston  P.  Noble,  with  the  consent  of  said  Cath- 
arine S.  Noble,  and  Alexander  H.  and  Catharine  M.  L. 
Davidson,  was  thereby  authorized  to  present  his  petition  to 
the  probate  court  of  Marion  county,  and,  upon  that  petition 
and  consent,  that  court  was  thereby  authorized  *^to  order 
the  sale  of  all  that  part  of  the  Noble  farm  lying  west  of  the 
Peru  and  Indianapolis  railroad,  in  the  city  of  Indianapolis, 
and  which  has  already  been  platted." 

Pursuant  to  said  special  act,  and  in  conformity  with  its 
provisions,  at  the  February  term,  1850,  of  the  said  probate 
court,  to  wit,  on  February  25th,  1850,  the  said  Winston  P. 
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lNoble»  by  John  H.  Bradley,  the  guardian  of  the  person  and 
estate  of  the  said  Winston  P.,  only  son  and  one  of  the  heirs 
of  Noah  Noble 9  deceased,  presented  and  filed  his  petition  to 
said  court,  for  an  order  to  sell  that  part  of  the  Noble  farm 
described  in  said  act.  With  said  petition,  the  said  Catharine 
S.  Noble,  Catharine  M.  L.  Davidson,  and  Alexander  H. 
Davidson  filed  their  written  waiver  of  the  service  of  process 
OD  said  petition,  and  their  consent  to  the  order  for  the  sale 
of  the  premises  as  prayed  for  in  said  petition.  Thereupon, 
a  hearing  was  had  of  the  matters  arising  under  said  petition, 
and  the  court,  being  su£Sciently  advised,  made  an  order  for 
the  sale  of  that  part  of  the  Noble  farm  described  in  said 
itpecial  act,  upon  terms  and  conditions,  and  for  the  purposes, 
specified  in  said  act ;  and  John  L.  Ketchum  was  appointed  a 
commissioner  to  sell  such  real  estate  pursuant  to  the  order 
of  the  court.  When  the  appellees  offered  in  evidence  the 
record  of  the  proceedings  had  by  the  probate  court  on  said 
petition  of  the  guardian  of  Winston  P.  Noble,  the  appellants 
objected  to  the  admission  of  the  evidence  upon  many  grounds 
of  objection,  which  we  will  separate,  number  and  pass  upon 
in  their  order : 

1.  *^That  the  court  had  no  jurisdiction  of  the  subject- 
matter.*'  The  special  act  above  set  out  expressly  conferred 
upon  the  court  jurisdiction  of  the  subject-matter,  and,  inde- 
pendently of  that  act,  the  court  had  such  jurisdiction,  as  we 
have  already  decided  under  the  provisions  of  article  4,  of 
chapter  35,  of  the  Bevised  Statutes  of  1843. 

2.  <^ That  the  court  had  no  jurisdiction  of  the  parties/' 
Winston  P.  Noble  was  an  infant  under  the  age  of  twenty- 
one  years,  and  resided  and  owned  an  estate  in  Marion  county ; 
and  the  probate  court  of  that  county  had  jurisdiction  of  his 
person  and  estate,  and  had  appointed  John  H.  Bradley  as 
his  guardian  at  law.  The  said  Winston  P.  Noble  and  said 
Bradley,  by  filing  said  petition  in  said  court,  submitted  them- 
selves to  the  jurisdiction  of  the  court,  as  did  also  the  said 
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Catharine  S.  Noble,  and  Alexander  H.  and  Catharine  M.  L. 
Davidson,  by  filing  therein  their  written  waiver  of  process, 
and  their  written  consent  that  the  court  might  make  the 
order  of  sale  prayed  for  in  said  petition .  The  court  had 
jurisdiction  of  the  parties, 

3.  **That  the  proceedings  were  contrary  to  the  provisions 
of  the  will  and  the  general  statutes  of  the  State  at  the  time 
in  force."  The  proceedings  were  not  contrary  to,  but  in 
harmony  with,  the  provisions  of  the  will,  as  we  construe  the 
ivill ;  nor  were  they  contrary  to  the  general  statutes,  except 
as  the  same  were  modified  by  the  provisions  of  the  special 
act  above  set  out,  and  this,  chiefly,  as  to  merely  directory 
provisions. 

4.  ^^That  the  special  act  being  unconstitutional,  the  pro- 
ceeding was  unwarranted  by  law,  and  is  wholly  void."  We 
have  already  decided  that  the  special  act  was  a  constitutional 
and  valid  law,  under  the  constitution  of  1816,  which  was  th& 
fundamental  law  of  this  State  at  the  time  of  the  passage  of 
said  special  act.  On  this  subject  we  have  already  said  all 
that  we  desire  to  say.  * 

5.  **That  the  petition  filed  was  not  verified  by  the  affidavit 
of  the  petitioner."  The  special  act  under  which  the  petition 
was  filed  did  not  require  that  it  should  be  verified  in  any 
manner.  In  section  111,  of  article  4,  in  chapter  35,  of  the 
Bevised  Statutes  of  1843,  it  was  provided  that  a  guardian's 
petition  for  the  sale  of  real  estate  should  be  "verified  by  the 
oath  of  the  guardian."  In  this  particular,  as  to  the  form  of 
the  application,  the  general  law  was  modified  by  the  special 
act.     There  is  nothing  in  this  objection. 

6.  *'That  the  person  assuming  to  petition  the  court  was 
not  the  guardian  of  Winston  P.  Noble,  his  appointment 
being  a  nullity."  This  objection  was  not  shown  by  the  evi- 
dence objected  to,  but  it  elsewhere  appeared  that  another 
person  than  the  guardian  named  in  said  petition  had  been 
appointed  as  the  testamentary  guardian  of  Winston  P.  Noble 
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by  bis  father's  will.  In  sectioQ  87  of  article  4,  in  chapter 
35,  of  the  revised  statutes  of  1843,  in  force  at  the  time,  it  was. 
provided  that  * 'Every  such  testamentary  guardian  shall  give 
bond  in  like  manner  and  with  like  condition,  as  is  beforo 
required  of  a  guardian  appointed  by  the  probate  court." 
Before  it  could  be  assumed,  therefore,  in  contradiction  of  the 
record  offered  in  evidence,  that  another  person  than  the  per- 
son named  as  guardian  in  such  record  was  in  fact  the  guar* 
dian  of  Winstoii  P.  Noble,  merely  because  such  other  person 
bad  been  named  as  testamentary  guardian  in  his  father' 9 
vnllf  it  must  also  be  shown  that  such  testamentary  guardian 
had  qaalified  by  giving  bond  as  required  by  the  statute  ;  for,  if 
the  testamentary  guardian  had  failed  or  refused  to  qualifiy,  as 
we  may  assume  that  she  did,  then  it  was  the  court's  duty  ta 
appoint  another  person  as  guardian  of  said  minor ;  and  the 
evidence  shows  that  the  court  did  appoint  as  such  guardian 
the  person  who  filed  said  petition,  and  this  was  sufficient. 

7.  *'That  it  appears  from  the  proceedings,  that  no  pro* 
cess  was  issued  against  the  parties  defendants,  and  that  they 
did  not  appear,  either  in  person  or  by  attorney."  The  pro- 
ceedings show  that  the  said  parties  filed  a  written  waiver  of 
process  against  them,  and  their  written  consent  to  the  order 
prayed  for  in  the  guardian's  petition.  This  was  all  that  the 
said  parties  were  required  to  do  by  the  provisions  of  said 
special  act,  and  this  was  sufficient. 

The  appellants  also  objected  to  the  admission  in  evidence 
of  the  said  wiitten  waiver  of  process  and  written  consent  to 
the  order  of  sale  by  said  Catharine  S.  Noble  and  Alexander 
H.  and  Catharine  M.  L.  Davidson,  upon  other  grounds^ 
which  we  will  briefly  consider. 

1.   **That  the  parties  to  ducb  written  consent  were,  hy 

reason  of  trust  created  by  the  will  and  the  statutes  of  the 

State,  debarred  of  the  power  or  right  to  enter  into  suck 

consent,  and  the  same  was  void."     The  construction  we 

have  heretofore  given  to  those  items  of  the  will,  whereby 
Vol.  76.-27 
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the  testator  disposed  of  his  <<home  famiy**  is  a  sizflSicieDt  an- 
swer, we  think,  to  this  ground  of  objection.  Tlie  will  cre- 
ated no  trust  in  relation  to  the  ^^home  farm."  it  gave  the 
farm  to  Catharine  S.  Noble  for  and  during  her  natural  life. 
She  was  not  under  disabilities,  and  had  the  power  and  right 
to  eater  into  the  written  consent  for  the  order  of  sale.  Under 
oar  construction  of  the  will,  Catharine  M.  L.  Davidson ,  as 
«ne  of  the  two  heirs  of  Noah  Noble,  at  his  death,  took,  by 
inheritance,  a  vested  remainder  in  the  undivided  one-half  of 
the  <^home  farm.'*  This  was  an  estate  which  she  had  the 
power  and  right  to  sell,  or  to  consent  to  its  sale,  with  the 
consent  of  her  husband,  Alexander  H.  Davidson.  This  was 
flo,  we  think,  without  reference  to  the  provisions  of  the  said 
iq>eGial  act  above  set  out ;  but,  under  that  act,  there  can  be 
no  doubt  but  that  it  gave  the  parties  the  power  and  right  to 
do  all  that  it  authorized  or  required  them  to  do« 

2.  ^^That  sudi  consent  bore  date  20  da3rs  prior  to  the 
filing  of  the  petition  and  the  consideration  of  the  same  by 
the  court,  and  was  in  no  way  attached  to  the  petition,  nor 
made  a  part  of  the  same."  There  is  absolutely  nothing  in 
this  objection^  Such  awritiug  speaks  and  operates  from 
the  time  it  is  filed  and  used,  and  it  is  imctiateriai  what  dote 
it  bears,  or  whether  it  bears  any  date.  Nor  was  it  necessary 
that  such  coneent  should  be  attached  to  or  made  a  part  of 
the  petition.  The  written  consent  of  the  parties  was  enti- 
tled and  filed  in  the  cause>  and  this  was  sufficient* 

8«.  ^<That  said  writing,  in  and  of  itself,  aolhorized  no  act 
tK>r  the  exercise  of  any  power  over  any  pcoperty  or  thing 
4iB8cribed,  and  did  not  authorize  any  one  to  appear  for  said 
defendants."  The  special  act,  mder  whicbsaid  proceedings 
^irere  had,  did  not  require  that  the  parties  named  as  defend- 
ants should  appear  therein,  either  in  person  or  by  attorney^ 
All  that  the  special  act  required  or  contemplated  was,  that 
the  parties  named  should  consent  that  the  probate  court  of 
Harion  county  might  make  sin  order  for  the  sale  of  the  reel 
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estate  described  in  the  act.  It  did  not  prescribe  tiie  manner 
in  which  the  parties  should  indicate  to  the  court  their  con- 
sent to  such  an  order  of  sale.  They  filed  in  the  court  and 
^anse  a  writings  signed  by  each  of  them,  in  and  by  which 
writing  they,  each  and  all,  signified  their  consent  that  the 
court  might  make  such  an  order  for  the  sale  of  the  real  es- 
;tate.     The  special  act  required  nothing  more  of  them. 

4.  <*That  the  order  of  the  court  in  the  premises  was  null 
and  Toid,  and  conferred  no  authority  upon  any  one  to  sell 
the  real  estate  sought  to  be  sold,  for  the  reason  that  no  sale 
bond  was  required  to  be  filed  by  the  executors  of  the  estate, 
or  the  guardian  of  the  infant  interested  in  such  estate,  and 
that  no  such  bonds  were  filed  before  the  entering  of  the 
order.''  It  is  a  sufiicient  answer  to  this  objection,  we  think, 
lo  say  that  in  or  by  the  special  act,  under  which  the  pro- 
ceedings offered  in  evidence  were  manifestly  had  and  held, 
no  provision  whatever  was  made  for  the  filing  of  any  sale 
bond  by  either  the  executor  of  the  estate  or  the  guardian  of 
the  infant  heir.  Nor  did  the  special  act  provide  that  the 
Mies  of  real  estate,  therein  and  thereby  authorized,  should 
be  made  either  by  the  executor  of  the  estate  or  the  guardian 
of  the  infant  heir,  or  that  the  said  sales  should  be  made 
under  and  pursuant  to  and  in  conformity  with  the  provisions 
of  the  general  laws  then  in  force,  regulating  the  sales  of 
real  estate,  either  by  executors  or  by  guardians.  But  the 
special  act  did  provide  and  direct  that  the  sales  thereby 
authorized  should  be  made  by  a  commissioner,  to  be  ap- 
pointed by  the  court,  who  should  * 'execute  bonds  and  deeds 
according  to  the  exigency  of  the  case ;"  and  the  fourth  sec- 
tion of  said  act  seems  to  contemplate  that  such  commissioner 
should  apply  or  distribute  the  proceeds  of  such  sales,  in  the 
manner  and  for  the  purposes  therein  specified.  Whetiier 
the  said  special  act  did,  or  did  not,  provide  that  the  commis- 
sioner to  be  appointed  by  the  court  under  said  act  should 
^ve  bond  with  securitv,  conditioned  for  his  faithful  dia- 
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charge  of  the  duties  of  his  trust,  it  is  certain  that  the  com- 
missioner so  appointed  did  execute  and  file  his  bond  with 
surety,  to  the  approval  of  the  court,  and  conditioned  that  he 
would  * 'faithfully  discharge  his  trusts,  according  to  lawaud 
the  order  of  the  court,  in  the  sale  of  said  real  estate,  and 
in  the  management,  disposition  and  application  of,  and  faith- 
ful accounting  for,  the  proceeds  of  such  sale."  We  are  of 
the  opinion,  therefore,  that  the  order  of  the  court  for  the 
sale  of  said  real  estate  was  not  null  and  void,  for  the  want 
of  any  sale  bond,  but  that  the  said  order  of  the  court  con- 
ferred upon  the  commissioner,  therein  appointed,  full  and 
ample  authority  to  sell  the  real  estate  sought  to  be  sold,  in 
the  manner,  upon  the  terms  and  for  the  purposes  expressed 
in  said  special  act  and  prescribed  by  the  order  of  the  court. 

The  appellants  also  objected  to  the  admission  in  evidence 
of  the  bond  of  said  commissioner,  ^'for  the  reason  that  the 
same  was  immaterial,"  and  because  ''the  bond  filed  was  not 
such  as  was  contemplated  by  the  special  act,  or  required  by 
the  order  of  the  court,  in  this,  that  such  bond  was  condi- 
tioned only  for  the  sale  of  sufficient  property  to  pay  the 
debts  of  said  estate."  These  objections  to  the  admission 
of  the  bond  in  evidence  seem  to  us  to  be  utterly  untenable, 
and  without  foundation  either  in  law  or  in  fact.  The  bond 
was  material,  and  it  was  conditioned,  as  we  have  seen,  for 
the  faithful  discharge  of  the  duties  of  his  trust.  The  bond 
was  properly  admitted  in  evidence. 

We  have  considered  these  objections  to  the  admission  of 
the  record  of  the  proceedings  of  the  probate  court  of  Marion 
county,  on  the  guardian's  petition  for  the  sale  of  a  part  of 
the  Noble  **home  farm,"  at  length  and  in  detail,  because  tb^ 
appellants  must  rest  their  right  to  a  recovery  in  this  action 
upon  the  alleged  invalidity  of  these  proceedings,  and  be- 
cause, also,  the  proceedings  in  question  constitute  the  foun- 
dation and  origin  of  the  appellees*  title  to  the  lots  in  contro- 
versy, as  between  them  and  the  appellants.   Doubtless  there 
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-were  irregularities  and  informalities  in  these  proceedings^ 
and  perhaps  there  may  have  been  errors  therein  which  would 
have  authorized  the  reversal  thereof,  if  an  appeal  had  been 
taken  therefrom  in  the  proper  manner  and  at  the  proper 
time.  But  the  proceedings  were  had  by  and  before  the 
€ourt,  clothed  by  law  with  full  and  complete  jurisdiction 
hoth  of  the  subject-matter  and  bf  the  parties  ;  and,  even  if 
erroneous,  they  were  not  void,  and  can  not  be  attacked  col- 
laterally. This  rule  of  law  is  so  well  settled,  not  only  by 
the  decisions  of  this  court,  but  by  those  of  other  appellate 
courts,  both  State  and  Federal,  in  this  country,  that  it  hardly 
«eem3  necessary  for  us  to  cite  authorities  in  its  support.  In 
Worthington  v.  JDunkin,  41  Ind.  515,  upon  the  point  now 
under  consideration,  it  was  said  by  Worden,  J.,  speaking 
for  this  court :  **The  court  had  jurisdiction  over  the  subject- 
matter  and  of  the  ward,  who  was  represented  in  the  court 
hj  his  guardian.  It  had  the  power  to  pass  upon  the  suffi- 
ciency of  the  petition.  This  power  to  hear  and  determine  is 
jurisdiction.  Dequindre  v.  Williams^  31  Ind.  444.  If  a 
<;oart  thus  having  jurisdiction  errs  in  holding  an  insufficient 
petition  to  be  good,  it  is  a  mere  error,  and  not  a  defect  of 
jurisdiction."  See,  also,  on  this  point,  the  following  cases, 
decided  in  this  court:  The  Evansville^  etc.y  R,  li.  Co.  v. 
The  City  of  Evansvilley  15  Ind.  395  ;  Snelson  v.  Tlie  State j 
ex  rel.j  16  Ind.  29  ;  Spaulding  v.  Baldwin^  31  Ind.  376  ;  N'ey 
V.  Swinneyy  36  Ind.  454  ;  Gavin  v.  Graydon^  41  Ind.  559  ; 
Curry  v.  Millei\  42  Ind.  320 ;  Tlie  Boards  etc.,  v.  Markle, 
46  Ind.  96  ;  Markle  v.  The  Board,  etc.,  55  Ind.  185  ;  FaHs 
V.  Reynolds,  70  Ind.  359  ;  Tlie  Board,  etc.,  v.  Hall,  70  Ind. 
469 ;  McKeever  v.  Ball,  71  Ind.  398 ;  Humt  v.  The  Little 
Flat  Rock  Draining  Assodatiolfi,  72  Ind.  499 ;  Porter  v. 
Stout,  73  Ind.  3 ;  Brocaw  v.  The  Board,  etc.,  73  Ind.  543. 
The  appellants  also  objected  to  the  proceedings  of  the 
court,  upon  the  guardian's  petition,  upon  the  ground  that 
Mrs.  Catharine  M.  L.  Davidson,  being  a  married  woman. 
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could  not  consent  by  reason  of  her  coverture  to  the  order  of 
the  court  for  the  sale  of  the  real  estate.  But  the  special  act 
under  which  the  proceedings  were  had  expressly  provided 
for  the  consent  of  her  and  her  husband,  Alexander  H.  David- 
son, to  the  order  of  the  court  for  the  sale  of  the  real  estate ;. 
and  it  must  be  held,  we  think,  that  she  and  her  husband  had 
the  power  and  right  to  do,  under  said  act,  whatever  it  pro- 
vided that  they  might  do  in  the  premises. 

It  is  also  objected  by  the  appellants  that  the  children  of 
Mrs.  Davidson  were  necessary  parties  to  the  proceedings  oa 
the  guardian's  petition  for  the  sale  of  the  real  estate.  Th<? 
special  act  did  not  require  that  the  children  of  Mrs.  David- 
son should  be  made  parties  to  said  petition,  or  that  their  con- 
sent or  the  consent  of  their  guardian  to  the  order  for  thd^ 
sale  of  the  real  estate  should  be  obtained  or  filed  in  said  pro- 
ceedings. Indeed,  as  we  have  decided  that  Mrs.  Davidson 
had  a  vested  estate  in  the  Noble  farm,  it  is  very  clear,  we 
think,  that  her  children,  in  the  absence  of  any  statutory  re- 
quirement,  were  neither  proper  nor  necessary  parties  to  tho 
proceedings  for  the  sale  of  a  part  of  said  farm. 

For  the  purpose  of  abridging  the  evidence,  the  parties  to- 
the  suit  entered  into  an  agreement,  in  substance,  as  follows : 

«*It  is,  for  the  purpose  of  this  trial,  agreed  that  John  L. 
Ketchum,  the  commissioner,  sold  all  the  lots  in  the  twenty- 
acre  tract  mentioned  in  the  act  of  January  19th,  1850,  given 
in  evidence,  and  received  therefor  the  sum  of  $15,975 ;  that, 
upon  an  order  of  the  court  of  common  pleas  of  Marion 
county,  of  July  28th,  1854,  made  on  the  petition  of  Alex- 
ander H.  Davidson,  as  guardian  fbr  his  minor  children,  and 
by  said  Ketchum,  as  a  guardian  of  Winston  P.  Noble,  a  cer- 
tain tract  of  land,  lying  east  of  the  Indianapolis  and  F^ru 
railroad  track,  and  amounting  to  about  forty-five  acres  of 
said  *home  farm,'  was  ordered  to  be  platted  into  lots,  and 
to  be  sold  by  said  Ketchum ;  that  a  plat  of  thirty-three 
acres  of  said  ground  into  lots  was  made  of  record  and  ap* 
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proyed  by  said  court ;  that  he  sold  a  portion  of  said  lots  in 
the  thirty-three  acres,  amounting  to  $17,750;  that  all  or  a 
great  part  of  said  sales  were  reported  to  and  confirmed  by 
said  common  pleas  court ;  that  said  Ketchum  reported  to 
the  court  his  disbursements  of  all  the  proceeds  of  said  sales  ; 
that  he  reported  that  a  portion  of  the  money  received  was 
used,  from  year  to  year,  under  the  orders  of  said  court,  to 
pay  the  taxes  on  the  •*home  farm'*  and  other  property  of 
the  estate  of  Noah  Noble ;  that  some  was  paid  on  the  debts 
of  Noah  Noble,  and  the  residue,  except  the  expenses  of  the 
trust  and  court  costs,  was  paid  to  A.  H.  Davidson,  as  exec- 
utor of  Noah  Noble,  to  wit,  $18,000,  and  for  the  support  of 
Winston  P.  Noble  and  Catharine  S.  Noble,  of  which  $5,750 
were  paid  in  cash  to  said  Winston,  and  $1,878  upon  his 
notes  and  accounts  after  he  became  of  age ;  that  the  said 
Ketchum,  on  June  30th,  1863,  as  commissioner,  made  his 
last  report  of  his  doings,  under  the  appointments  above 
named,  to  said  common  pleas  court,  and  was  then  discharged 
by  said  court ;  that  all  of  said  lots  sold  for  more  than  their 
appraised  value,  and  were  paid  for  by  the  said  purchasers ; 
that  the  said  twenty  acres  are  the  same  mentioned  in  the 
probate  court  order  for  the  sale  of  said  twenty  acres." 

The  appellants  objected  to  the  admission  of  the  foregoing 
evidence,  on  a  large  number  of  grounds,  some  of  which  we 
have  already  considered  arid  passed  upon,  and  these  we  need 
not  further  notice.  There  are  other  objections  to  the  evi- 
dence, however,  and  these  we  will  consider  as  briefly  as  we 
can,  and  decide  the  questions  thereby  presented. 

1.  **That  the  act  authorizing  the  proceeding  had  been  re- 
pealed by  the  new  constitution  of  1851,  and  the  adoption  of 
the  code  and  the  revised  laws  of  1852.'*  This  objection  is 
not  sustained,  as  it  seems  to  us,  by  either  the  constitution 
of  1851  or  by  the  code  or  revised  statues  of  1852*  By  the 
first  clause  of  the  schedule  in  the  constitution  of  1851,  it 
was  provided  that  <^A11  laws  now  in  force,  and  not  incon* 
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sistent  with  this  constitution,  shall  remain  in  force  until 
they  shall  expire  or  be  repealed ."  And  in  the  second  clause 
of  said  schedule  it  was  also  provided  that  *^A11  indictments, 
prosecutions,  suits,  pleas,  plaints,  and  other  proceedings, 
pending  in  any  of  the  courts,  shall  be  prosecuted  to  final 
judgment  and  execution."  There  is  nothing  in  the  consti- 
tution of  1851,  so  far  as  we  are  advised,  inconsistent  with 
any  of  the  provisions  of  the  special  act  of  January  19th, 

1850,  and,  therefore,  that  act  would  remain  in  force  until 
the  suit  or  proceeding  authorized  thereby  and  instituted  there- 
under had  been  prosecuted  to  final  judgment,  and  had  been 
disposed  of  by  the  final  order  of  the  proper  court.  Sections 
22  and  23,  of  article  4,  of  the  constitution  of  1851,  were  pro- 
spective in  their  terms,  and  were  a  prohibition  against  the 
enactment,  in  the  future,  of  local  or  special  laws  ;  but  they 
were  not  intended  to,  and  did  not,  affect  past  local  or  spe- 
cial laws  then  in  force.     The  State  v.  Barbee^  3  Ind.  258. 

The  adoption  of  the  code  and  the  revised  statutes  of  1852, 
which  went  into  force  on  May  6th,  1853,  certainly  did  not 
repeal  the  special  act  of  January  19th,  1850,  by  any  express 
repealing  provision.  Indeed,  it  seems  to  us  that,  under  the 
clauses  of  the  schedule  in  the  constitution  of  1851,  above 
set  out,  the  Legislature  had  no  power  to  repeal  the  said  spe- 
cial act  ilntil  the  said  suit  or  proceeding,  thereby  authorised 
and  then  pending,  had  been  prosecuted  to  final  judgment, 
and  the  act  in  question  had  thereby  expired.  It  was  the 
manifest  intention  of  the  schedule  in  the  constitution  of 

1851,  that  all  suits  and  proceedings  then  pending  should  be 
carried  on  in  the  several  courts  in  the  same  manner  as  was 
then  provided  by  law.  So,  also,  in  section  2  of  the  general 
repealing  act  of  June  18th,  1852,  it  was  provided  as  follows : 
**No  rights  vested,  or  suits  instituted  under  existing  Ism 
(shall  be  affected  by  the  repeal  thereof,  but  all  such  rights 
may  be  asserted,  and  such  suits  prosecuted,  as  if  such  laws 
had  not  been  repealed."     1  E.  S.  1876,  p.  769. 
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2.  "That  the  proceeding  in  the  probate  court,  and  the 
appointment  of  John  L.  Ketchum  as  commissioner,  had  be- 
come discontinued,  annulled  and  abolished  by  the  abolition 
of  the  probate  court."  It  is  a  sufficient  answer  to  this  ob- 
jection to  say  that,  before  the  revised  statutes  of  1852  took 
effect,  on  January  14th,  1853,  an  act  was  passed,  and  be- 
came a  law  in  force  on  that  day,  providing  for  the  transfer 
of  all  business  pending  before  the  probate  courts  of  this 
State  to  the  courts  of  common  pleas  of  the  proper  counties, 
and  legalizing  the  acts  of  the  latter  courts  in  having  assumed 
jurisdiction  of  such  probate  business.  There  was,  therefore, 
no  discontinuance  of  the  proceeding  under  consideration, 
and  Eetchum  continued  to  be  the  commissioner  therein  in 
the  common  pleas  court. 

The  court  did  not  err,  we  think,  in  overruling  the  appel- 
lants' objections  to  the  evidence  contained  in  the  agreement 
of  the  parties,  on  the  ground  of  its  incompetency  or  irrele- 
vancy. The  record  of  the  proceeding  instituted  in  the  com- 
mon pleas  court  became  necessary  evidence,  from  the  fact  the 
same  person  acted  as  the  commissioner  in  both  proceedings. 

The  several  deeds,  under  which  the  appellees  claim  title 
to  the  lots  in  controversy  in  this  action,  were  all  executed 
by  John  L.  Ketchum,  as  commissioner,  under  and  pursuant 
to  the  aforesaid  order  of  the  Probate  Court  of  Marion  County, 
in  the  proceeding  authorized  by,  and  instituted  under,  the 
said  special  act  of  January  19th,  1850.  When  these  deeds 
were  offered  in  evidence,  the"  appellants  objected  to  their 
admission,  assigning  many  grounds  of  objection.  Such  of 
these  objections  as  we  have  not  already  passed  upon,  we 
will  now  consider  and  dispose  of. 

1.  *'That  the  proceeding,  under  which  the  sale  was  made, 
had  become  defective  and  abated  long  prior  to  the  execution 
of  said  deed,  by  the  resignation  of  Bradley,  as  guardian, 
and  the  death  of  Mrs.  Davidson."  The  proceedings  under 
the  special  act  of  1850  were  proceeding^'tn  rem,  and  not  in 
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personam.  This  is  shown »  we  think,  by  all  the  provisions 
of  the  special  act.  The  probate  coart  was  thereby  author- 
ized, on  the  petition  of  Winston  P.  Noble,  by  his  guardian, 
with  the  consent  of  Catharine  S.  Noble,  Alexander  H.  and 
Catharine  M.  L.  Davidson,  to  order  the  sale  of  a  certain 
part  of  the  Noble  farm  described  in  said  act.  The  manner 
and  terms  of  the  sale,  within  certain  limits,  were  left  in  the 
discretion  of  the  court ;  but  the  act  provided  that  the  court 
'^shall  appoint  a  commissioner  to  make  said  sales,  and  to 
execute  bonds  and  deeds,  according  to  the  exigency  of  tho 
case."  It  was  not  contemplated  in  or  by  said  act,  that 
Winston  P.  Noble,  or  his  guardian,  should  have  aught  to  do 
with  the  proceedings  thereby  authorized,  except  to  present 
the  required  petition  ;  or  that  Mrs.  Noble  and  Mr.  and  Mrs. 
Davidson  should  have  any  connection  with  said  proceedings, 
except  to  signify  their  consent  thereto.  After  the  requisite 
petition  and  consent  had  been  presented,  the  court  acquired 
jurisdiction  of  the  specific  property  ;  and  thereafter,  without 
regard  to  the  parties  named,  the  court  had  the  power,  and 
it  became  its  duty,  to  proceed  against  the  property  and  to 
canse  it  to  be  sold  for  the  purposes  specified  in  the  special 
act.  In  such  a  case,  the  death  or  resignation  of  a  person 
originating  or  appearing  in  such  a  proceeding  as  the  one 
under  consideration,  does  not  necessarily  abate  or  render  the 
proceeding  defective.  The  appellants'  first  objection,  as  set 
out  above,  to  the  admission  of  the  deeds  in  evidence,  is 
therefore  not  well  taken. 

2.  "That  the  plaintiffs  Davidsons  were  never  in  the  joris- 
diction  of  any  court  in  any  proceeding  affecting  said  land/* 
This  point  we  have  already  decided.  Mrs.  Catharine  M.  L» 
Davidson,  under  whom  the  Davidson  plaintiffs  claimed  title 
to  the  lots  in  controversy,  was  within  the  jurisdiction  oi  the 
court  when  the  order  was  made  by  the  court  for  the  sale  of 
said  lots,  and  when  they  were  in  fact  sold  by  the  commia- 
sioner ;  and  the  children  of  Mrs.  Davidson,  the  plaintiffs  ift 
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thiB  action,  had  then  no  estate  in  said  land,  and  were  neither 
necessary  nor  proper  parties  to  said  proceeding  for  the  sale 
of  said  land.  We  are  of  the  opinion  that  the  sabseqaent 
death  of  Mrs.  Davidson  did  not  inviflidate  the  proceedings 
had  nor  the  sales  made,  nor  prevent  the  commissioner  from 
thereafter  executing  valid  deeds  in  confirmation  of  such  sales, 
nor  defeat  or  impair  the  titles  of  the  grantees  in  such  deeds, 
and  those  claiming  under  them,  as  between  them  and  the 
Davidson  appellants,  as  the  heirs  at  law  of  Mrs.  Davidson. 

The  appellant  Winston  P.  Noble  was  a  party  to  the  pro* 
eeeding  in  its  inception,  and  remained  a  party  notwithstand-^ 
ing  the  resignation  of  his  guardian.  As  against  him,  said 
Winston  P.  Noble,  it  can  not  be  doubted,  we  think,  that  the 
deeds  given  in  evidence  conferred  upon  the  grantees  named 
therein,  and  those  claiming  under  them,  absolute  titles  in 
fee  simple  to  the  lots  in  controversy. 

3.  *'That  it  does  not  appear  from  the  evidence,  that  the* 
sales  of  the  property  described  in  such  deeds  were  ever  re- 
ported to  any  court  for  confirmation,  or  that  such  sales  were; 
ever  confirmed  by  any  court.'*  Under  the  special  act  of  Jan* 
nary  19th,  18.50,  pursuant  to  which  act  the  proceedings  were 
instituted  and  had  for  the  sale  of  said  property,  and  under 
the  order  of  the  probate  court  of  Marion  county,  in  said 
proceedings,  authorizing  the  sale  of  said  property,  the  com- 
missioner thereby  appointed  was  not  required  to  report  the 
sales  made  by  him  to  the  court  for  confirmation.  The  order 
of  said  court,  which  was  made  under  and  conformed  to  the 
provisions  of  said  special  act,  contained,  among  others,  the 
following  directions  to  the  commissioner  appointed  to  sell 
said  property:  <<5th.  That  upon  such  sales  and  payments, 
and  execution  and  delivery  of  said  notes,  said  commissioner 
shall  execute  and  deliver  to  the  purchasers  severally  a  title 
bond,  in  sufficient  penalty,  conditioned  for  the  execution  and 
delivery  of  a  good  and  sufficient  deed,  upon  the  payment  of 
the  purchase-money,  with  interest.      6th.  That,  upon  the 
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payment  of  the  purchase-money  and  interest  by  said  pu^ 
chasers,  severally,  said  commissioner  shall  execute  and  de- 
liver to  said  purchasers,  severally,  a  good  and  sufficient  deed 
in  fee  simple,  which  said  deed,  so  executed  and  delivered, 
shall  pass  to  the  purchasers,  severally,  all  the  interest  said 
^oah  Noble,  deceased,  had  in  said  premises,  and  the  inter- 
est of  his  heirs  and  devisees  in  the  same."  These  provisions 
of  the  order  of  the  court,  which  were  fully  authorized  by 
the  special  act,  show  very  clearly  that  no  confirmation  of 
the  sales  by  the  court  was  requisite  or  necessary  to  the  valid- 
ity of  such  sales,  or  to  the  validity  of  the  several  deeds  exe- 
cuted by  the  commissioner  in  pursuance  thereof. 

We  have  now  considered  and  decided  what  we  regard  as 
the  controlling  questions  in  the  case  at  bar,  and  our  concla- 
eion  is,  that  no  such  error  has  intervened  in  the  record  be- 
fore us  as  authorizes  or  requires  the  reversal  of  the  judg- 
ment below.  The  records  of  the  proceedings  of  the  probate 
court  and  common  pleas  court,  given  in  evidence,  however 
defective,  or  even  erroneous,  they  may  be,  are  conclusive  as 
to  the  matters  embraced  therein,  and  are  not  the  subjects  of 
collateral  attack.  These  facts  are  clearly  shown  by  the  evi- 
dence :  That  the  lots  in  controversy  were  sold  in  good  faith, 
cinder  the  order  and  direction  of  the  court  having  full  and 
complete  jurisdiction,  for  more  than  their  appraised  value, 
and  for  the  benefit  of  the  appellants  or  of  those  under  whom 
they  claim  ;  that  the  lots  were  bought  and  paid  for,  in  good 
faith,  by  the  appellees  or  by  those  under  whom  they  claim ; 
that  the  purchase-money  paid  for  said  lots,  by  the  appellees 
or  their  grantors,  was  received  and  divided  by  and  between 
the  appellants  or  those  under  whom  they  claim  ;  and  that, 
under  such  sales  and  purchases,  so  made  in  good  faith,  and 
tho  deeds  executed  in  consummation  thereof,  the  appellees, 
or  those  from  whom  they  derived  title,  had  been  in  the  quiet 
and  peaceable  possession  of  said  lots,  as  the  owners  thereof. 
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for  about  a  quarter  of  a  century  before  the  commencement 
of  this  suit. 

We  are  of  the  opinion,  therefore,  that  the  finding  of  the  trial 
court,  in  this  cause,  was  right  in  equity  and  good  conscience^ 
and  in  strict  accordance  with  law. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
Petition  for  a  rehearing  overruled. 


»•» 
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JVDQKBiHT.—Beview  of.^Judgment  taken  on  Default  in  Excess  of  Amount 
due. — Kew  Trial,— Mistake.— Surprise.—Statute  Construed.— Complaint. 
— Practice, — The  principal  and  sureties  in  a  promissory  note,  against 
whom  judgment  thereon  had  been  taken  by  default,  in  a  complaint 
against  the  judgment  plaintiffs,  alleged  that  they  had  made  default,  be- 
lieving that  credit  would  be  given  for  all  payments  made  by  the  prin- 
cipal on  the  note  before  suit,  but  that  such  credits  were  not  given,  and 
judgment  was  taken  for  a  sum  greatly  in  excess  of  what  was  due  thereon ; 
that,  being  ignorant  thereof,  they  procured  replevin  bail  thereon ;  that 
alter  the  expiration  of  the  stay  of  execution,  though  believing  the  judg- 
ment to  have  been  rendered  for  too  large  a  sum,  but  having  then  no  means 
to  establish  such  fact,  and  for  the  purpose  of  saving  costs,  they  paid 
snch  judgment  under  protest;  that  immediately  thereafter  they  ascer- 
tained that  the  judgment  had  been  rendered  for  too  large  an  amount^ 
whereupon  they  demanded  a  return  of  the  excess  from  the  judgment 
creditors;  prayer  for  judgment  for  such  excess,  or  that  the  default  and 
judgment  so  rendered  be  set  aside  and  they  be  permitted  to  defend. 

Seld^  on  demurrer,  that  the  complaint  was  insufficient  for  the  review  of 
the  judgment,  no  error  of  law  being  shown  on  the  face  either  of  the 
proceedings  or  of  the  judgment,  no  discovery  of  any  new  matter  alleged, 
and  no  record  of  the  original  proceedings  and  judgment  having  been 
filed  with  the  complaint. 

Heldf  also,  that  the  complaint  was  insufficient  as  an  application  for  a  new 
trial,  more  than  two  terms  of  the  court  having  intervened  between  the 
time  judgment  was  rendered  and  the  filing  of  the  complaint. 
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J^eldt  also,  that  there  had  been  no  trial  in  the  cause  in  whidi  the  judg- 
ment had  been  rendered,  within  the  meaning  of  section  601  of  the  code. 
2  R.  S.  1876,  P.-252. 

Meldf  also,  that  the  complaint  was  insufficient  as  an  appIlcatioB  for  relief 
against  the  judgment  under  section  99  of  the  code.    2  B.  8. 1876,  p%  82. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  G.  Duncan^ioT  appellants. 
E,  K.  Milleny  for  appellees. 

NiBLACK,  J. — The  complaint  in  this  case  was  in  three 
paragraphs. 

The  first  paragraph  alleged  that,  on  the  11th  day  of  Au» 
^ust,  1870,  the  plaintiffs,  James  E.  Burton,  Etilman  J.  Stark 
and  Andrew  J.  McNeely  executed  their  promissory  note  to 
one  William  McNeely,  for  the  sum  of  |500,  payable  five 
years  and  three  months  after  date,  with  interest  to  be  paid 
annually ;  that  afterwards  McNeely,  the  payee,  endorsed  the 
mote  to  one  William  M.  Simpson,  who,  by  his  endorsement 
thereon,  assigned  $400  of  such  note,  with  interest,  to  one 
Henry  C.  Harris ;  that  afterwards  the  said  Simpson,  by  a 
like  endorsement,  assigned  $163  of  the  same  note  to  one 
John  R.  King ;  that  afterwards  the  said  Henry  C.  Harris 
died,  leaving  Henry  C.  Harris,  Jr.,  his  only  heir  at  law,  who 
was  a  minor,  and  of  whose  person  and  estate  Minerva  B. 
Harris  had  become  guardian ;  that  afterwards,  on  the  14th 
day  of  April,  1876,  the  said  Minerva  B.  Harris,  as  such 
guardian,  and  the  said  John  R.  King  commenced  a  joint 
action  in  the  Monroe  Circuit  Court,  on  the  note  above  de- 
43cribed  against  the  plaintiffs,  upon  whom  process  was  duly 
served ;  that  afterwards,  on  the  9th  day  of  September,  1876, 
judgment  was  rendered  on  said  note  against  the  plaintiff  by 
default,  $554.10  being  adjudged  to  be  due  the  said  Minerva 
B.  Harris,  guardian  as  above  stated,  and  $119.40  to  be  due 
the  said  King ;  that  the  plaintiffs  Stark  and  McNeely  were 
only  sureties  on  said  note  ;  that,  before  suit  was  brought  on 
the  note,  the  plaintiff  Burton,  the  principal  therein,   had 
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made  sundry  payments  on  the  same^  so  that  only  the  sum 
of  $250  remained  due  on  such  note  at  the  time  judgment 
Vfaa  rendered  thereon ;  that  the  plaintiffs  having  no  defence 
against  the  note  and  believing  that  the  said  Minerva  B. 
Harris  and  the  said  King,  the  defendants  in  this  action,  would 
see  that  all  proper  credits  on  the  note  were  duly  allowed, 
juod  that  they  would  not  take  judgment  for  more  than  was 
actually  due  on  the  note,  did  not  appear  to  the  action  at  the 
time  judgment  was  rendered  thereon ;  that,  at  the  time  ihe 
eouit  made  an  assessment  of  the  damages  claimed  to  be  due 
on  the  note,  one  James  Harris,  to  whom  certain  and  most 
of  the  payments  had  been  made  on  the  note,  as  the  agent  of 
the  said  Minerva  B.  ELarris,  testified  as  a  witness  to  the  pay- 
ments made  to  him,  but  that  by  mistake  judgment  was  ren- 
<lered  in  favor  of  the  said  Minerva  B.  Harris,  as  guardian, 
tor  1150  more  than  she  was  entitled  to  recover  on  the  note, 
and  in  favor  of  the  said  King  for  $100  more  than  was  due 
hm  thereon ;  that  after  the  rendition  of  said  judgment  the 
yfaiintiffis^  being  ignorant  that  the  same  was  for  too  large  a 
«Qm ,  procured  replevin  bail  to  be  entered  for  the  stay  of 
execution  thereon ;  that,  after  the  time  for  the  stay  of  exeeu- 
tioa  had  expired,  execution  was  ordered  upon  the  judgment, 
aad  tlioa^  believing  the  same  to  have  been  rendered  for 
too  large  a  sum,  but  having  no  means  at  hand  to*  establish 
that  it  bad  been  so  rendered,  and  desiring  to  save  the  costs 
and  expenses  of  an  execution,  the  plaintiffs  paid  such  judg- 
nent  in  full  under  protest ;  that,  immediately  after  they  had 
|iaid  said  judgment,  the  plaintiffs  ascertained  by  the  exami- 
intion  of  certain  receipts  and  papers,  that  said  judgment 
bad  been  rendered  for  too  large  a  sum  ;  whereupon  they  un- 
anoeeasf  uUy  demanded  of  the  said  Minerva  B.  Harris,  and 
Jtibe  said  King,  a  return  of  the  excess  paid  in  discharge  of 
the  same.  Wherefore  the  plaintiffs  demanded  judgment 
against  the  defendants,  Minerva  B.  Harris  and  John  B.  King, 
jfor  the  sam  of  $200. 
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The  second  paragraph  alleged  sabstantially  the  same  facta 
as  those  contained  in  the  first  paragraph,  concluding  with  a 
prayer  that  the  default  and  judgment  in  the  original  actioD 
might  be  set  aside,  and  plaintiffs  be  permitted  to  defend  the 
action,  and  for  judgment  for  the  excess  paid  on  the  judg- 
ment so  erroneously  rendered. 

The  third  paragraph  was  a  common  count  for  money  had 
and  received  by  the  defendants  from  the  clerk  of  the  Mon- 
roe Circuit  Court,  for  the  use  of  the  plaintiffs.  The  de- 
fendants demurred  severally  to  all  the  paragraphs  of  the 
complaint,  and  their  demurrer  was  sustained  to  the  first  para- 
graph, but  overruled  as  to  the  second  and  third  paragraphs. 

The  defendants  then  answered  in  general  denial  of  the 
second  paragraph  of  the  complaint,  and  a  former  adjudica- 
tion to  the  third  paragraph,  the  adjudication  consisting  of 
the  proceedings  and  judgment  set  forth  in  the  first  and  sec- 
ond paragraphs  of  the  complaint.  The  plaintiffi^  demurred 
to  the  answer  of  former  adjudication,  but  their  demurrer 
was  overruled,  and  they  replied  in  denial.  Trial  by  the 
court ;  finding  for  the  defendants ;  motion  for  a  new  trial 
overruled,  and  judgment  for  the  defendants. 

The  plaintiffs,  as  the  appellants,  have  assigned  error  upon 
the  sustaining  of  the  demurrer  to  the  first  paragraph  of  their 
complaint,  upon  the  overruling  of  their  demurrer  to  the  an- 
swer of  a  former  adjudication,  and  upon  the  refusal  of  the 
court  to  grant  them  a  new  trial. 

The  appellees  have  assigned  cross  error  upon  the  overrul- 
ing of  their  demurrer  to  the  second  paragraph  of  the  oom^ 
plaint.  Neither  the  first  nor  second  paragraph  of  the  conH 
plaint  can  be  sustained  as  a  complaint  for  the  review  of  a 
judgment.  No  error  of  law  is  apparent  on  the  face  eith^ 
.of  the  proceedings  or  of  the  judgment  complained  of.  Nor 
was  the  discovery  of  any  new  matter  alleged.  Nor  was  a 
complete  record  of  the  original  proceedings  and  judgment 
filed  with  either  one  of  those  paragraphs,  as  is  required  in 
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cases  for  the  review  of  a  judgment.  Meharry  v.  Meharry^ 
b9  Ind.  257  ;  Whitehall  v.  Crawford,  67  Ind.  84.  Nor  wa» 
either  of  those  paragraphs  sufficient  as  an  application  for 
a  new  trial.  More  than  two  terms  of  the  Monroe  Circuit 
Coart  had  been  held  between  the  term  at  which  the  judg- 
ment was  rendered  and  the  time  of  filing  the  complaint 
in  this  proceeding.  The  complaint  was  consequently  not 
filed  in  time  to  be  considered  as  an  application  for  a  new  trial. 
2  R.  S.  1876,  p.  183,  sec.  356.  Besides,  in  legal  contem- 
plation, there  was  no  trial  in  the  cause  in  which  the  judg- 
ment was  rendered ;  and,  for  that  reason,  if  for  no  other, 
neither  of  the  paragraphs  made  out  a  proper  case  for  a  new 
trial.    Fish  v.  Bakery  47  Ind.  534. 

Both  the  first  and  second  paragraphs  of  the  complaint 
were  also  insufficient  as  applications  for  relief  against  the 
judgment  referred  to  by  them  respectively,  under  section  99 
of  the  code,  2  R.  S.  1876,  p.  82. 

We  construe  the  allegations  of  those  paragraphs  to  mean 
that  the  court,  upon  the  assessment  of  damages  upon  the 
note,  either  misapprehended  the  evidence,  or  by  some  other 
mistake  assessed  the  damages  at  too  large  a  sum.  Section 
99,  supra f  does  not  provide  for  relief  against  such  mistakes 
or  errors  of  the  court  as  are  thus  charged  to  have  been  com- 
mitted. Applications  for  relief  under  that  section  must  be 
on  account  of  some  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  of  the  party  applying  for  relief  under  it, 
and  not  on  the  part  of  the  court.  Nelson  v.  Johnson^  18 
Ind.  329.  At  all  events,  no  sufficient  excuse  was  alleged  for 
the  failure  of  the  appellants  to  appear  in  the  action  and  to 
see  that  all  proper  credits  were  allowed  upon  the  note.  Lake 
V.  Jones ^  49  Ind.  297.  Nor  was  the  mistake  charged  to  have 
been  made  a  merely  clerical  mistake,which  might  be  amended 
upon  notice  and  motion  to  amend  the  judgment.  Sherman 
V.  Nixon,  37  Ind.  153.     There  was,  therefore,  no  error  in 

the  decision  of  the  court  sustaining  the  demurrer  to  the  first 
Vol.  76.-28 
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paragraph  of  the  complaint ;  but  the  court  did  err  in  oyer- 
ruling  the  demurrer  to  the  second  paragraph. 

No  specific  objection  has  been  pointed  out  to  the  answer 
of  a  former  adjudication,  to  the  third  pai'agraph  of  the  com- 
plaint as  to  that  paragraph,  the  evidence  showed  a  former 
adjudication  of  the  transaction  upon  which  a  recovery  was 
demanded  under  it.  For  this  reason  the  court  did  not  err 
in  refusing  to  grant  a  new  trial  in  the  cause. 

The  judgment  is  affirmed,  with  costs. 


»•» 


No.  SIOO. 

DoTSON  V.  Bailet. 

OOKTRAOT.— Be9e<M<on.^JSea{  Estate.--  Tender.— CituCourt.^^JMsdietion, 
— ^In  an  action  brought  in  a  city  court  for  the  rescission  of  a  parol  contract 
for  the  sale  of  real  estate,  the  complaint  aUeged  that  the  plaintiS  pur- 
chased by  parol  certain  real  estate  from  the  defendant,  to  be  piddforin 
instalments  within  six  years,  at  the  expiration  of  which  time,  on  full 
payment,  the  defendant  was  to  execute  to  the  plaintiff  a  warranty  deed 
therefor;  that,  under  said  contract,  the  plaintiff  entered  into  the  posses- 
sion thereof  and  made  valuable  and  lasting  improvements  thereon; 
tiiat  defendant,  after  the  plaintiff  had  paid  a  large  part  of  the  purchase- 
money,  and  before  the  expiration  of  the  six  years,  and  without  plain* 
tjff^s  knowledge  or  consent,  sold  and  conveyed  the  real  estate  to  another 
person ;  that,  as  soon  as  plaintiff  learned  this,  he  surrendered  possession 
of  the  land.  Prayer  for  a  rescission  of  the  contract,  for  the  money  paid 
thereon,  and  for  the  value  of  the  improvements. 

Held,  on  demurrer,  that  the  complaint  was  sufficient 

JSeldf  also,  that  the  plaintiff  had  the  option  either  to  retain  the  land,  make 
final  payment  and  enforce  his  rights  as  against  the  defendant's  grantee, 
or  to  treat  the  contract  as  rescinded. 

Seld,  also,  that  the  plaintiff  could  maintain  the  action  without  first  having 
tendered  the  reasonable  value  of  the  use  and  occupation  of  the  premises. 

Meld,  also,  that  the  contract  must  be  regarded  as  having  been  rescinded 
by  the  concurrence  and  acquiescence  of  both  parties. 
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Meidf  also,  that  the  city  court  had  concurrent  jurisdiction  of  the  sabject- 
matter  of  the  action  with  the  circuit  court,  under  section  3  of  the  act 
establishing  city  courts.    1  B.  S.  1876,  p.  314. 

Costs. — Appeal*— CUyC<mrt8.'^udgmerU.^Practice, — On  appeal  from  city 
courts,  in  cases  in  which  jurisdiction  is  given  them  greater  tlian  that  of 
justices  of  the  peace,  the  party  recovering  judgment  is  entitled  to  recover 
costs. 

From  the  Elkhart  Circuit  Court. 

M.  F.  Shueyy  J.  M.  Vanfleet  and  E.  G.  Bickelj  for  ap- 
pellant. 
ff.  C.  Dodge y  for  appellee. 

WoEDBN,  J. — This  action  was  brought  by  Bailey,  against 
Dotson,  in  the  court  of  the  city  of  Elkhart,  and  T^as  appealed 
to  the  Elkhart  Circuit  Court,  where  there  was  judgment  for 
the  plaintiff  below,  Bailey,  and  the  defendant  appeals  under 
the  provisions  of  section  347  of  the  code. 

The  first  question  presented  by  the  record  relates  to  the 
ruling  of  the  court  below  in  overruling  a  demurrer,  for  want 
of  jurisdiction  in  the  court  of  the  city  of  Elkhart,  and  for 
want  of  facts,  to  the  second  paragraph  of  complaint. 

The  paragraph  alleges  **that,  on  the  30th  day  of  August, 
1874,  he  (the  plaintiff)  purchased  of  the  defendant,  and  the 
defendant  sold  to  him  by  a  parol  contract,  and  under  and  by 
TJrtue  of  said  parol  contract,  he  was  placed  in  possession  by 
the  defendant  of  the  following:  described  tract  of  land  and 
the  appurtenances  thereunto  belonging,  to  wit,  (description), 
for  the  sum  of  five  hundred  and  fifty  dollars,  on  the  follow- 
ing terms,  and  subject  to  the  following  conditions,  to  wit, 
paying  the  sum  of  ten  dollars  at  the  time  of  taking  possess- 
ion, on  the  30th  day  of  August,  1874,  and  the  balance  of 
the  purchase-money,  of  five  hundred  and  forty  dollars,  to 
be  paid  by  the  plaintiff  in  payments  of  ten  dollars  each,  and 
to  be  paid  monthly,  or  otherwise  as  the  plaintiff  and  defend- 
ant might  agree :  Provided^  however,  that  the  whole  five 
liundred  and  fifty  dollars  should  be  paid  on  or  before  six 
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years  from  the  30th  day  of  August,  1874 ;  that,  upon  re- 
ceipt of  full  payment  by  the  defendant  from  the  plaintiff, 
the  defendant  should  execute  to  the  plaintiff  his  conveyance, 
by  deed  of  general  warranty,  of  said  described  land  and 
the  appurtenances  thereunto  belonging ;  that,  on  the  30th 
day  of  August,  1874,  the  plaintiff  paid  the  defendant  the 
sum  of  ten  dollars,  and  that,  at  the  times  and  in  the  man- 
ner, as  is  fully  shown  in  an  account  filed  herewith  and  made  a 
part  of  this  complaint,  the  plaintiff  paid  the  defendant  the 
different  sums  shown  therein,  amounting,  in  the  aggregate, 
to  three  hundred  dollars,  in  pursuance  of  said  contract; 
that,  after  the  30th  day  of  August,  1874,  and  while  in  pos- 
session of  said  land  under  said  contract,  the  plaintiff  made 
valuable  and  lasting  improvements  on  said  land,  at  the  times 
and  in  the  manner  as  is  fully  set  forth  in  an  account  filed 
herewith,  and  to  the  amounts  therein  stated,  relying  upon 
the  promise  of  the  defendant,  that,  at  the  expiration  of  six 
years  from  the  30th  day  of  August,  1874,  and  before,  if 
payment  was  duly  made,  he  would,  by  deed,  duly  convey 
said  described  land  to  the  plaintiff ;  that,  on  the  9th  day  of 
June,  1878,  before  the  six  years  had  elapsed,  and  without 
notice  to,  and  without  the  knowledge  or  consent  of,  the  plain- 
tiff, the  defendant  sold,  and  by  deed  convej'ed,  said  land 
and  the  appurtenances  thereunto  belonging  to  one  Catharine 
Dotson ;  that  said  deed  was  recorded  in  the  record  for  deeds 
of  Elkhart  county,  Indiana,"on  the  3d  day  of  September,. 
1878  ;  that  the  plaintiff,  on  the  1st  day  of  November,  1878, 
learned  of  the  said  conveyance  by  deed  of  the  said  land,  by 
the  defendant  to  the  said  Catharine  Dotson  ;  that,  immedi- 
ately upon  learning  of  said  conveyance  by  deed  of  said  de- 
scribed land  by  the  defendant  to  said  Catharine  Dotson,  the 
plaintiff  removed  from  said  land  and  surrendered  possession 
thereof,  leaving  said  valuable  and  lasting  improvements  upon 
said  land.  Wherefore  the  plaintiff  demands  that  the  afore- 
said parol  contract  be  rescinded,  and  that  the  defendant  re- 
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turn  to  the  plaintiff  all  the  money  paid  upon  and  by  virtue 
of  said  contract,  and  interest  thereon  from  the  date  each 
payment  was  made  as  shown  herein,  and  that  the  defendant 
pay  him  the  value  of  the  valuable  and  lasting  improvements 
made  upon  said  land  by  the  plaintiff  while  in  the  possession 
thereof,  by  virtue  of  and.  under  said  contract,  and  that  he 
have  judgment  therefor  in  the  sum  of  one  thousand  dollars, 
and  other  proper  relief." 

The  paragraph  sets  up  a  demand  of  $1,000  for  the  pur- 
chase-money paid,  and  the  interest  thereon,  and  for  the  im- 
provements made  by  the  plaintiff  on  the  land ;  and  we  think 
the  court  of  the  city  of  Elkhart  had  jurisdiction  of  the  sub- 
ject of  the  action.  The  statutory  provision  on  which  this 
question  depends  will  be  noticed  hereafter  in  this  opinion, 
when  considering  another  question  arising  in  the  cause. 

Does  the  paragraph  state  facts  sufficient  to  constitute  a 
cause  of  action  ?  This  question  must  be  answered  in  the  af- 
firmative. The  plaintiff  had  bought  the  land  of  the  defend- 
ant, and  made  payments  thereon,  and  had  been  put  in  pos- 
session under  the  contract,  and  had  made  lasting  and  valua- 
ble improvements  on  the  land  ;  but  before  the  time  of  final 
pajrment  had  arrived,  and  before  the  time  when  the  defend- 
ant was  to  make  the  conveyance  to  the  plaintiff,  the  defend- 
ant sold  and  conveyed  the  land  to  another  person.  This 
<^Iearly  authorized  the  plaintiff  to  treat  the  contract  as  re- 
scinded. This  he  did  as  soon  as  he  had  notice  of  the  con- 
veyance made  by  the  defendant,  and  he  is  entitled  to  recover 
the  purchase-money  paid  by  him,  and  probably  for  the  im- 
provements ;  but  the  measure  of  damages  is  not  involved, 
•and  we  decide  nothing  upon  that  point. 

It  is  urged  by  the  counsel  for  the  appellant,  that,  as  the 
plaintiff  was  in  possession  of  the  land,  and  as  he  could  there- 
fore enforce  his  claim  against  the  person  to  whom  the  de- 
fendant sold  and  conveyed  it,  such  possession  operating  as 
notice  to  her  of  the  plaintiff's  rights,  the  plaintiff  was  not 
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injared  by  the  conveyance,  and  could  not  therefore  treat  the 
contract  as  rescmded.  But,  by  the  terms  of  the  contract, 
the  plaintiff,  upon  full  payment  of  the  purchase-money,  was 
entitled  to  a  warranty  deed  from  the  defendant  for  the  land, 
and  was  not  required  to  take  upon  himself  the  risk  or  ex- 
pense of  a  litigation  with  the  grjintee  of  the  defendant,  or 
to  take  such  a  title  as  he  would  get  through  the  judgment  of 
a  court  requiring  the  defendant's  grantee  to  convey  to  him. 
He  had  his  option  either  to  retain  the  land,  make  final  pay- 
ment and  enforce  his  rights  as  against  the  defendant's 
grantee,  or  to  treat  the  contract  as  rescinded. 

The  plaintiff's  possession  of  the  land  was  notice  of  his 
rights  to  the  defendant's  grantee ;  but  this  notice  was  of  uo 
more  efficacy  than  if  notice  had  been  acquired  in  any  other 
way.  In  the  case  of  Fowler  v.  JohnaoUy  19  Ind.  207,  it  was 
held  in  such  a  case,  that  the  first  purchaser  had  the  right  to 
treat  the  contract  as  rescinded,  though  the  second  purchaser 
at  the  time  of  the  sale  and  conveyance  to  him,  had  notice  of 
the  rights  of  the  first  purchaser.  The  court  said :  **  A  party 
may  have  an  election,  either  to  enforce  a  contract  or  to  treat  it 
as  rescinded,  and  recover  back  the  purchase-money  paid."  Sa 
in  the  case  of  Dantzeiaer  v.  Cooh^  40  Ind.  65,  68,  this  court 
said,  speaking  of  a  similar  question  :  '^After  the  payments 
had  been  thus  made,  the  defendant  conveyed  the  land  to  a 
third  party,  and  put  it  out  of  his  power  to  discharge  his 
contract  with  the  plaintiff.  Upon  the  plainest  principles  of 
justice,  the  plaintiff  was  entitled  to  regard  the  contract  as 
rescinded,  and  to  recover  back  what  he  had  paid  on  the 
land.  He  might,  if  the  purchaser  from  the  defendant  had 
notice  of  his  rights  at  the  time  he  purchased,  have  enforced 
a  specific  performance  as  against  him,  but  he  was  not  obliged 
to  resoi*t  to  that  remedy." 

The  appellant  insists,  as  we  understand  the  brief  of  coun- 
sel, that,  before  the  plaintiff  could  treat  the  contract  as 
rescinded  and  bring  his  action,  he  should  have  tendered  to 
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the  defendant  the  reasonable  value  of  the  use  and  oecupa*- 
tioD  of  the  premises.  We  think  such  tender  unnecessary. 
The  contract  must  be  regarded  as  having  been  rescinded  by 
the  concurrence  and  acquiescence  of  both  parties.  DanU 
zeiser  v.  Oook^  supra.  The  value  of  the  use  and  occupation 
could  be  adjusted  in  the  action. 

No  error  was  committed  in  overruling  the  demurrer  to 
the  complaint. 

A  question  as  to  costs  is  made.  In  the  court  of  the  city  of 
Elkhart,  the  plaintiff  recovered  three  hundred  dollars.  The 
defendant  appealed,  and  in  the  circuit  court  the  plaintiff  re- 
covered $173.50.  Thereupon  the  defendant  moved  for  a 
judgment  for  costs  in  the  circuit  court  in  his  favor,  having 
reduced  the  judgment  appealed  from  more  than  five  dollars, 
in  accordance  with  the  law  regulating  costs  on  appeals  from 
justices  of  the  peace.  The  court  overruled  the  motion,  and 
the  plaintiff  had  judgment  for  costs. 

The  third  section  of  the  act  of  March  12th,  1875, 1  B.  S. 
1876,  p.  314,  under  which  the  court  of  tiie  city  of  Elkhart 
was  organized,  provides  that  the  court  << shall  have  original 
concurrent  jurisdiction  with  justices  of  the  peace  in  all  mat- 
ters civil  and  criminal  of  which  justices  of  the  peace  have, 
or  may  hereafter  have  jurisdiction,  and  in  all  such  cases 
such  court  shall  be  governed  by  the  laws  of  this  State  relat- 
ing to  the  jurisdiction,  powers,  duties  of,  and  practice  before 
justices  of  the  peace,  except  as  in  this  act  is  otherwise  pro- 
vided. Such  court  shall  also  have  original  concurrent  juris- 
diction with  the  circuit  court  in  civil  causes  where  the 
amount  in  controversy  does  not  exceed  fifteen  hundred  dol- 
lars, except  in  actions  of  slander  or  libel,  divorce,  or  fore- 
closure of  mortgages  on  real  estate,  and  when  the  title  to 
real  estate  is  in  issue,  and  excepting  also  all  matters  relat- 
ing to  the  settlement  of  decedents'  estates,  the  appointment 
of  guardians  and  matters  connected  therewith,  and  in  all 
such  cases  of  which  justices  of  the  peace  would  not  have 
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jarisdiction.''  There  is  no  provision  in  the  htw  as  to  costs 
on  appeals,  similar  to  that  in  relation  to  appeals  from  jus- 
tices of  the  peace. 

It  will  be  seen  by  the  provision  above  set  out,  that  the 
courts  provided  for  are  invested  with  jurisdiction  concurrent 
with  that  of  justices  of  the  peace ;  and,  also,  a  larger  juris- 
diction concuiTent  with  that  of  the  circuit  courts.  It  may 
be,  that  on  appeals  from  these  courts,  in  cases  where  their 
jurisdiction  is  concurrent  with  that  of  justices  of  the  peace, 
the  rule  as  to  costs  should  be  the  same  as  on  appeals  from 
justices.  This  point,  not  being  involved  in  the  record,  is 
suggested  only.  On  appeals,  in  cases  of  the  larger  class, 
of  which  justices  have  no  jurisdiction,  there  is  no  authorily 
found  in  the  statute,  by  construction  or  otherwise,  for 
adopting  the  rule  applicable  to  appeals  from  justices  of  the 
peace ;  but,  in  such  cases,  the  general  rule  must  prevail,  that 
the  party  recovering  judgment  is  entitled  to  costs.  There 
was  no  error  in  the  ruling  on  the  motion. 

What  we  have  said  disposes  of  all  the  questions  arising  in 
the  case. 

The  judgment  below  is  affirmed,  with  costs. 

Woods,  J.,  was  absent  when  this  cause  was  considered. 


»•• 


No.  7920. 

Connelly  et  al.  v.  Dickson  et  al. 

Becefver. — Appointment  after  DeGree. — ^A  receiver  may  be  appointed 
after  decree,  though  not  prayed  for  in  the  original  biU. 

SAM£.^726a{  Estate.— Bents  and  Profits  during  Year  for  BedempUan. — ^The 
court  may  appoint  a  receiver  of  the  rents  and  profits  of  real  estate  sold 
on  execution  or  decree,  during  the  year  allowed  for  redemption,  when 
necessary  to  secure  ample  justice  to  the  parties.  The  sixth  clause  of 
sec.  199  of  the  code,  2  B.  S.  1876,  p.  144,  embodies  and  re-enacts  the 
equity  rule  on  the  subject. 
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Bedbmptiok. — Statute  Construed. — ^The  last  clause  of  sec.  2  of  the  act  of 
Jane  4th,  1861,  2  B.  S.  1876,  p.  220,  should  be  interpreted  as  if  it  read: 
«(The  purchaser  shall  not  be  entitled  to  possession  of  the  premises  for 
one  year  after  the  sale,  but  in  case  they  are  not  redeemed  at  the  end  of 
the  year,  as  provided  in  this  act,  the  owner  or  occupant  shall  be  ao- 
countable  to  him  for  their  reasonable  rents  and  profits/* 

Same.— Relation  of  Parties. — Trustee. — Semble^  that  during  the  year  al- 
lowed for  redemption  the  occupant  is  a  trustee,  both  of  the  land  and 
of  the  rents  and  profits,  for  the  use  of  the  purchaser,  if  a  redemption 
is  not  effected. 

Legal  ani>  Statutory  HiQUT&.Squity  Juriadictfon.—Kights  defined 
by  contract  or  created  by  statute  are  alike  subject  to  equitable  interfer- 
ence, when  necessary  for  the  protection  of  the  just  rights  of  all  parties. 


From  the  Marion  Superior  Court. 

iJ.  Hill  and  J.  W.  Nichols  for  appellants. 
i\r.  B.  TayloTy  F.  Randy  E.  Taylor  and  O.  PalmeTy  for 
appellees. 

Woods,  J. — ^The  appellees,  on  the  22d  day  of  November, 
1876,  filed  in  the  court  below  a  verified  complaint  against 
the  appellants,  for  the  appointment  of  a  receiver  of  the  rents 
and  profits  of  real  estate,  avenging,  in  substance,  the  follow- 
ing facts,  to  wit:  *'That,  on  the  —  day  of  August,  1874, 
the  appellant  Connelly  made  his  notes  to  the  appellee  Jose- 
phine M.  A.  Dickson,  the  wife  of  her  co-appellee,  for  the 
sum  of  twenty  thousand  dollars,  the  same  being  for  the  un- 
paid purchase-money  of  certain  described  real  estate,  which 
the  appellees,  on  that  day,  conveyed  to  said  appellant,  and, 
to  secure  the  payment  thereof,  made  a  mortgage  on  said 
realty,  which  was  duly  recorded ;  that,  upon  a  decree  of 
foreclosure  of  said  mortgage,  the  sheriff,  on  the  11th  day 
of  November,  1876,  duly  sold  the  real  estate  to  the  said  Jo- 
sephine for  the  sum  of  twenty-one  thousand  dollars,  the  full 
value  of  the  property,  and  delivered  to  her  a  certificate  of 
the  sale ;  that,  after  crediting  the  said  bid,  there  remained 
due  and  unpaid  upon  the  mortgage  debt  the  sum  of  two 
thousand  dollars;  that  there  is  a  dwelling-house  on  the 
mortgaged  premises,  which  said  Connelly  has  rented  to  the 
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defeudant  Bobert  N.  Todd  at  seventy-five  dollars  per  months 
payable  monthly,  and  said  Todd  is  occupying  the  premises 
as  the  tenant  of  said  Connelly,  and  the  lease  has  ten  months 
to  run ;  that  said  Connelly  can  not,  and  will  not,  redeem 
the  property  from  said  sale,  and,  unless  the  rents  are  secured 
and  not  permitted  to  go  into  his  hands,  the  plaintiffs  will 
lose  the  same  for  the  year  for  which  the  right  of  redemption 
exists.  Wherefore  the  plaintiffs  ask  that  a  receiver  be  ap- 
pointed to  collect  and  receive  said  rents  from  said  Todd  and 
hold  the  same  until  the  year  for  redemption  expires,"  etc. 

Todd  was  served  with  notice,  but  as  to  Conndly,  there 
was  a  return  of  not  found.  The  court  appointed  a  receiver 
and  empowered  him  to  collect  the  accruing  rents  from  Todd* 
in  accordance  with  his  contract  with  Connelly  and,  in  case 
Todd  should  not  be  content  to  occupy  the  premises,  to  rent 
to  another  suitable  tenant,  and  to  hold  the  sums  received^ 
on  deposit  in  a  bank  named,  subject  to  the  order  of  the 
court.  Certain  proceedings  were  had  between  the  appellees 
and  said  Todd,  which,  as  Todd  has  assigned  no  error,  need 
not  be  detailed. 

At  the  September  term,  1877,  Connelly  appieared  and  de- 
murred to  the  complaint,  for  the  alleged  want  of  facts,  and 
saved  an  exception  to  the  overruling  thereof.  Thereafter^ 
on  the  23d  day  of  November,  1877,  he  moved  for  a  di^ 
charge  of  the  receiver  and  for  an  order  upon  him  to  pay  the 
money  in  his  hands  to  said  Connelly,  upon  the  ground  that 
the  court  had  no  power  to  appoint  such  receiver,  and  to  the 
overruling  of  this  motion  saved  his  exception. 

On  November  28th,  1877,  the  receiver  made  to  the  court 
a  report,  showing  in  his  hands  $786,  and  asking  to  be  dis- 
charged. The  court  allowed  him  $100  for  his  services  as 
receiver,  ordered  the  remaining  $686  paid  into  court,  which 
was  done,  and  declared  the  receiver  discharged.  No  excep- 
tion was  taken  to  this  report,  or  to  the  order  of  discharge. 
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The  appellees  tliereupon  filed  a  supplemental  complaint^ 
alleging  that  the  year  for  redemption  had  expired,  on  No- 
vember 11th,  1877 ;  that  said  real  estate  had  not  been  re- 
deemed from  said  sale,  and  that,  on  the  24th  of  the  month,, 
the  sheriff  had  made  a  deed  of  the  property  to  the  said 
Josephine,  in  consummation  of  the  sale,  and  that  she  is  now 
entitled  to  possession ;  that  the  receiver  had  paid  into  court 
the  sum  of  $686,  to  be  disposed  of  according  to  the  order  of 
the  court ;  that  said  Connelly  is  now  a  non-resident  of  the 
State,  and  is  still  wholly  insolvent,  and  that  there  yet  remains- 
unpaid  of  the  mortgage  debt  the  sum  of  two  thousand  dol-  . 
lars  or  more ;  wherefore,  etc.  To  this  supplemental  com- 
plaint Connelly  demurred,  for  want  of  facts  stated,  saved 
an  exception  to  the  overruling  thereof,  and  elected  to  stand 
by  his  demurrer.  Thereupon  the  court  adjudged  that  said 
Josephine  was  entitled  to  said  sum  of  $686,  and  ordered  the^ 
clerk  to  pay  the  same,  less  certain  costs,  to  her  attorneys^ 
to  which  judgment  Connelly  excepted,  and  prayed  an  ap- 
peal therefrom. 

The  assignments  of  error  made  in  the  general  term,  and 
which,  b}''  a  proper  assignment  here  made,  we  are  called  on 
to  reconsider,  are,  in  substance,  that  the  court  erred,  (1)  in 
overruling  the  motion  of  the  appellant  to  discharge  the  re* 
ceiver,  and  for  the  payment  of  the  money  in  his  hands  to  the 
appellant ;  (  2  )  in  overruling  the  demurrer  to  the  original  com- 
plaint ;  (3)  in  overruling  the  demurrer  to  the  supplemental 
complaint ;  (4)  in  the  judgment  directing  the  money  paid 
by  the  receiver  into  court  to  be  paid  to  Mrs.  Dickson. 

The  demurrer  to  the  original  complaint  presents  the  first 
and  principal  question.  The  appellant  disputes  the  right  of 
the  court  to  appoint  a  receiver,  except  in  a  pending  case,  in 
£ud  of  which  a  receiver  is  necessary,  and  especially  insists- 
that  the  court  can  not  appoint  a  receiver  to  take  the  posses- 
sion or  collect  the  rents  of  real  estate  during  the  year  n^oct 
after  the  sale  thereof  upon  execution  or  upon  decree  of  fore- 
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closurey  because  by  the  act  approved  June  4th,  1861,  "The 
judgment  debtor  shaU  be  entitled  to  the  possession  of  the 
pi*eniises  for  one  year  after  the  sale,  and  in  case  they  are 
not  redeemed  at  the  end  of  the  year  as  provided  in  this  act, 
he  shall  be  liable  to  the  purchaser  for  their  reasonable  rents 
and  profits."  2  R,  S.  1876,  p.  220.  On  the  subject  of  re- 
ceivers, the  following  provisions  of  the  code  were  in  force 
at  the  time  of  the  proceedings  under  consideration,  to  wit : 
**Sec.  199.  A  receiver  may  be  appointed  by  the  court  m  the 
following  cases :  »♦*♦*♦  Third.  In  all  actions  when 
it  is  shown  that  the  property,  fund  or  rent  and  profits  in  con- 
troversy is  [are]  in  danger  of  being  lost,  removed  or  materi- 
ally injured .  iFourth .  In  actions  by  a  mortgagee  for  the  fore- 
closure of  a  mortgage,  and  the  sale  of  the  mortgaged  prop- 
erty, when  it  appears  that  such  property  is  in  danger  of  be- 
ing lost,  removed  or  materially  injured,  or,  when  such  prop- 
erty is  insufficient  to  discharge  the  mortgage  debt,  to  sfecure 
the  application  of  the  rents  and  profits  accruing  before  a  sale 
can  be  had.  Sixth.  And  in  such  other  cases  as  may  be  pro- 
Tided  by  law ;  or  when,  in  the  discretion  of  the  court,  it  may 
be  necessary  to  secure  ample  justice  to  the  parties." 

The  last  clause  may  be  regarded  as  a  declaration  that  the 
court  may  appoint  a  receiver  in  any  case  in  which  a  court  of 
equity,  according  to  the  estiiblished  rules  on  the  subject, 
might  appoint. 

It  is  perhaps  of  rare  occurrence  that  courts  are  called  upon 
to  appoint  a  receiver  after  final  decree  in  a  cause,  but  that 
such  appointments  may  be  made  is  well  settled ;  and  this 
may  be  done  notwithstanding  the  original  bill  did  not  pray 
«  receiver,  since  the  appointment  in  such  case  is  made  because 
•of  occurrences  subsequent  to  the  decree.  High  on  Receivers, 
«ec.  110,  and  authorities  cited ;  Edwards  on  Receivers,  19; 
Kerr  on  Receivers,  141.  The  case  of  Dale  v.  Kent,  58  Ind. 
584,  is  plainly  distinguishable,  and  not  at  all  in  conflict  with 
the  foregoing  authorities. 
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At  the  time  the  provisions  of  the  code  quoted  above  were 
enacted,  the  purchaser  at  a  judicial  sale,  on  execution  of 
decree  of  foreclosure,  was  entitled  to  receive  a  deed  at  once^ 
and  under  his  deed  became  entitled  to  immediate  possession  ; 
and  this  doubtless  may  account  for  the  phraseology  used  in 
reference  to  rents  and  profits  accruing  before  the  sale  can 
be  had.  From  the  date  of  the  sale  the  purchaser  became 
legally  entitled  to  receive  the  rents  and  profits,  and  ordi- 
narily was  under  no  necessity  for  invoking  equitable  aid. 
The  act  of  1861  does  indeed  provide  in  direct  and  unqualified 
terms  that  the  judgment  debtor  shall  be  entitled  to  the  pos- 
session of  the  premises  for  one  year  after  the  sale,  and  also 
repeals  generally  all  laws  and  parts  of  laws  coming  in  con- 
flict ;  but  it  does  not  follow  necessarily  from  this  that  the 
courts  may  not,  upon  any  conceivable  state  of  facts,  appoint 
a  receiver  or  impose  an  injunction  in  order  to  protect  or 
enfonce  the  ultimate  rights  of  the  parties. 

The  peculiar  circunastances  and  motives  which  produced 
the  passage  of  the  act  allowing  a  year's  time  for  redemption 
from  such  sales  are  historical,  and  too  well  remembered  and 
understood  to  need  rehearsal.  But,  aside  from  any  refer- 
ence to  the  time  and  circumstances  of  the  passage  #f  the 
law,  it  is  sufficiently  manifest  from  the  provisions  of  the  act 
itself,  that  its  main  purpose  was  to  permit  the  owner  to 
remain  in  possession,  after  the  sale  of  his  land,  with  a  view 
to  enable  him  to  redeem  it  from  the  sale,  and  that  to  this 
end  he  might  avail  himself  of  the  rents  or  profits  accruing 
during  the  time  so  allowed.  Incidental  to  this  chief  design 
was  doubtless  the  benevolent  purpose  that  the  debtor,  for  a 
year  at  least,  should  not  be  deprived  of  a  home  for  himself 
and  family.  On  the  other  hand,  the  intention  is  equally 
clear  that,  if  the  property  in  any  case  be  not  redeemed,  the 
debtor  or  former  owner  shall  be  liable  to  account  to  the 
purchaser  for  the  reasonable  rents  and  profits  during  the  year. 

This  court  has  several  times  had  the  clause  above  quoted 
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from  the  act  of  1861  under  consideration,  but  it  can  hardly 
be  said  that  a  satisfactory  construction  has  yet  been  reached, 
nor  is  it  clear  that  a  view  can  be  adopted  which  will  afford 
a  reasonable  and  just  solution  of  all  the  cases  which  have 
occurred  and  are  likely  to  yet  arise  under  it.  See  Davis  v. 
Newcombj  72  Ind.  413,  and  cases  cited.  Construed  liter- 
ally, the  provision  applies  only  to  the  judicial  sale  of  the  land 
of  the  judgment  debtor.  It  often  happens,  however,  that 
the  land  sold  belongs  to  some  person  other  than  the  debtor, 
4is,  for  example,  in  cases  of  the  foreclosure  of  a  lien  on  an- 
other's land,  or  the  sale  upon  execution  of  the  land  of  one 
who  has  become  liable  as  replevin  bail.  If,  therefore,  the 
light  of  possession  daring  the  year  for  redemption  is  the 
•creature  of  this  statute  solely,  and  the  letter  of  the  enact- 
ment is  allowed  to  prevail,  the  letter  is,  that  **the  judgment 
•debtor  shall  be  entitled  to  the  possession."  This  declaration 
of  the  right  is  not  in  terms  restricted  to  sales  of  the  debtor's 
own  lands  ;  and  so,  by  allowing  the  lands  of  another  to  be 
sold  in  satisfaction  of  a  judgment  against  himself,  the  debtor 
becomes,  in  the  letter  of  the  law,  entitled  to  oast  the  true 
owner,  and  himself  to  take  and  hold  possession  during  the 
time  allowed  for  redeeming.  This  view,  it  may  be  noted, 
is  quite  in  harmony  with  the  clause  concerning  rents  and 
profits,  for  which  the  letter  of  the  law  makes  the  judgment 
debtor  alone  liable.  If  this  must  be  strictly  enforced,  and 
he  alone,  in  every  case  of  failure  to  redeem,  must  be  held 
liable  for  the  rent,  then  he  ouo^fat  in  everv  case  to  be  entitled 
to  the  possession.  Either  this  must  be  the  result  of  a  literal 
reading  of  the  law,  or  else  it  would  seem  to  be  a  necessary 
conclusion  that  the  statute  does  not,  and  was  not  intended 
to,  apply  to  the  sale  of  lands  other  than  of  the  judgment 
debtor.  But  it  can  not  well  be  presumed  that  the  law-maker 
intended  to  confer  upon  the  defaulting  debtor  a  right  to  re- 
deem from  a  sale  of  his  land,  and  not  allow  the  same  priv- 
ilege to  one  who  did  not  owe  the  debt,  but  whose  lands  had 
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become  liable  therefor.  And,  on  the  other  hand,  notwith- 
dtanding  the  letter  of  the  law  to  that  effect,  it  was  scarcely 
intended  that  the  judgment  debtor  should  be  liable  for  the 
rents  of  the  unredeemed  land,  unless  he  had  or  was  entitled 
to  the  possession.  To  the  one  whose  land  had  been  sold  to 
satisfy  his  debt,  the  debtor  would  necessarily  be  liable  for 
the  price  for  which  it  was  sold  ;  but  for  a  possession  which 
he  did  not  hold,  nor  enjoy  its  benefits,  he  ought  not  to  be 
held  responsible.  It  is  a  more  reasonable  and  just,  as  well 
as  truer,  interpretation  of  the  act  to  say  that  it  was  not  in- 
tended to  create  a  new,  but  to  prolong  the  existing,  right  of 
possession  for  the  period  allowed  for  redemption,  and  that, 
in  case  a  redemption  was  not  accomplished,  the  purchaser 
should  be  entitled  to  recover  the  rents  and  profits  from  the 
owner  or  occupant  of  the  land.  Instead  of  the  phraseology 
used,  the  true  meaning  of  the  law  may  be  expressed  as  fol- 
lows: *'The  purchaser  shall  not  be  entitled  to  the  posses- 
sion of  the  premises  for  one  year  after  the  sale,  but  in  case 
they  are  not  redeemed  at  the  end  of  the  year,  as  provided 
in  this  act,  the  owner  or  occupant  shall  be  accountable  to 
him  for  their  reasonable  rents  and  profits." 

The  immediate  question  before  us,  however,  concerns  the 
<^ase  of  a  judgment  debtor  in  possession  by  a  tenant  of  prop- 
erty, which,  before  the  sale,  was  his  own.  In  such  a  case, 
it  can  not  be  justly  said  that  the  relation  between  the  debtor 
in  possession  and  the  purchaser  at  the  sale  is,  under  the 
statute,  of  a  character  so  purely  legal  and  peremptory  as, 
under  any. and  all  conceivable  circumstances,  to  forbid  equit- 
able interference.  Suppose,  for  illustration,  that  the  prop- 
erty is  a  mine  of  coal,  lead  or  other  valuable  ore,  which 
might  be  worked  out  and  exhausted ;  or  a  mill,  machine 
shop,  or  other  manufacturing  establishment,  which,  within 
a  year,  without  proper  repairs,  might  be  worn  out :  must 
the  law  be  so  interpreted  that  the  insolvent  debtor,  who  has 
avowed  his  purpose  to  use  the  time  allowed  for  redeeming 
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the  property  in  strippiDg  and  despoiling  it,  may  not  be  re- 
strained or  otherwise  interfered  with?  Under  such  a  doc- 
trine, judicial  sales  of  many  species  of  property,  for  fair 
prices,  would  be  impossible ;  and,  instead  of  conferring  ben- 
efits upon  either  party,  the  law  would  be  ruinous  to  the  in- 
terests of  both  debtor  and  creditor. 

There  is  nothing  in  the  language  of  the  law  which  war- 
rants the  inference  of  an  implied  repeal  of  the  power  of  the 
courts  to  interfere  in  such  cases,  in  accordance  with  the  es- 
tablished rules  of  equity  jurisprudence.  The  relation  be- 
tween the  parties,  it  may  be,  is  not  easily  defined.  They 
are  not  debtor  and  creditor.  The  purchaser  may  be  a 
stranger,  who  never  had  a  demand ;  and,  if  he  be  the  exe- 
cution plaintiff,  he  is  no  longer  a  creditor ;  because,  in  re- 
spect to  the  land  sold,  the  debt  is  extinguished  by  the  sale. 
He  may  or  may  not  become  a  creditor  for  the  accruing  rents 
and  profits,  according  as  there  shall  or  shall  not  be  a  redemp- 
tion from  the  sale.  Neither  is  the  relation  between  them 
strictly  that  of  landlbrd  and  tenant,  though  somewhat  re- 
i^embling  it.  If  it  were  such,  it  would  not  be  beyond  the 
power  of  the  courts,  in  a  proper  case,  to  appoint  a  receiver 
to  protect  the  landlord's  interest,  either  in  the  property 
itself  or  in  the  rents  which  he  might  be  entitled  to  receive. 

The  debtor,  who  remains  in  possession  after  the  sale  of 
his  land,  certainly  owes  some  duties  to  the  purchaser.  He 
has  charge  of  the  property,  and  without  doubt  may  be  re- 
strained from  committing  actual  waste  ;  but  mere  permissive 
waste  may  be  no  less  harmful.  Sometimes,  too,  an  injano- 
tion  does  not  afford  adequate  relief  against  waste ;  as,  for 
instance,  when  valuable  tiipber  has  been  cut,  or  other  valua- 
ble ihaterial  has  been  severed,  for  the  purpose  of  removal 
and  sale ;  and,  unless,  in  such  cases,  a  receiver  can  be  appoint- 
ed, adequate  protection  and  relief  can  not  be  administered. 

Freeman,  in  his  work  on  Executions,  sec.  349,  says;  "The 
purchaser  is  entitled  to  such  equitable  remedies  as  may  be 
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requisite  to  secure  him  his  statutory  right  to  the  rents  and 
profits.  He  may  therefore,  by  bill  in  equity,  compel  the 
persons  in  possession  to  account  with  him,  or  may  procure 
the  appointment  of  a  receiver,  where  the  defendant  or  tenant 
in  possession  is  insolvent."  So  it  has  been  held  in  Califor- 
nia, under  a  statute,  in  these  words :  ^'The  purchaser  from 
the  time  of  the  sale  until  a  redemption,  *  *  shall  be 
entitled  to  receive  from  the  tenant  in  possession  the  rents  of 
the  property  sold,  or  the  value  of  the  use  and  occupation 
thereof."  Harris  v.  Reynolds^  13  Cal.  514 ;  HiU  v.  Taylor y 
22Cal.  191.  In  HanHs  v.  Reynolds^  supra^  it  was  said: 
*'The  defendants  being  in  possession  of  this  propeity,  were 
trustees  for  the  plaintiff.  *  *  Trustees  of  this  f und, ' '  etc. 
Under  our  statute,  the  judgment  debtor  or  owner  in  posses- 
sion holds  the  land  itself  conditionally  for  the  purchaser 
that  is  to  say,  as  trustee  for  him ;  and  for  the  reasonable 
rents  and  profits,  is  conditionally  accountable  or  liable  to 
him.  Such  relations  and  liabilities  are  the  unquestionable 
sabjects  of  equitable  cognizance. 

It  is  not  necessary,  however,  for  our  present  purpose,  to 
arrive  at  an  exact  definition  of  the  relation  between  the  pur- 
chaser and  the  one  in  possession  during  the  time  allowed  for 
redeeming  land  sold  at  sheriff's  sale.  Whether,  by  force  of 
the  law,  that  relation  is  equitable  or  purely  legal,  is  pertinent 
to  the  discussion,  but  it  is  not  controlling  of  the  exact  point 
to  be  decided,  which  is,  whether  at  the  instance  and  for  the 
benefit  of  the  purchaser,  the  court  has  power  during  the 
year  next  after  the  sale,  for  any  cause,  to  appoint  a  receiver 
over  the  property.  Before  the  passage  of  the  act  of  1861, 
and  when  the  purchaser  at  a  sheriff's  sale  was  vested  imme-^ 
diately  with  the  absolute  title  and  right  of  possession,'  the 
courts  had,  and  indeed  still  have,  the  express  power  to 
appoint  a  receiver  when  the  mortgaged  property  is  insufficient 
to  discharge  the  mortgage  debt,  <<to  secure  the  application 

of  the  rents  and  profits  accruing  before  a  sale  can  be  had." 
Vol.  76.-29 
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Now,  the  mortgagor's  right  under  the  law  to  the  possessioa 
of  his  land  before  the  sale  is  not  less  absolute  or  sacred  than 
the  right  given  him  by  the  later  law,  to  continue  in  posses- 
sion for  a  year  after  the  sale,  and  it  is  not  presumable  that 
the  law,  by  which  the  latter  right  was  declared,  was  intended 
to  confer  a  higher  right  of  possession  after  the  sale  than 
the  party,  as  owner  of  the  title,  had  before  the  sale.  The 
right  of  the  purchaser  to  the  rents  and  profits,  if  the  land 
be  not  redeemed,  is  declared  by  the  same  statute,  and 
there  is  no  ground  for  assuming  that  there  is  an  implied 
repeal,  as  there  is  certainly  no  express  repeal  of  the  equity 
powers  of  the  courts  to  interfere  between  the  parties,  for 
the  same  reasons  and  purposes  as  would  justify  its  interpo- 
sition between  other  parties  whose  relations  and  rights  are 
defined  by  law  or  by  contract. 

The  fact,  that  the  rights  and  obligations  of  the  parties 
in  such  cases  are  declared  by  statute,  does  not  make  them  any 
stronger  or  more  sacred  than  if  the  statute  did  not  exist, 
and  the  same  rights  and  obligations  arose  from  a  contract 
in  each  case  between  the  parties.  But  it  can  hardly  be 
doubted  that,  in  the  latter  case,  a  debtor  permitted  to  re- 
main in  possession  with  a  right  to  redeem  within  a  year,  bat 
bound  to  surrender  possession  and  pay  or  account  for  the 
rent  to  the  creditor  if  he  did  not  redeem,  would  be  subject 
to  the  power  of  the  court  to  enjoin  him  against  committing 
waste,  and  if  necessary  on  account  of  his  insolvency  or 
other  good  cause,  to  appoint  a  receiver  to  collect  and  pre- 
serve the  rents  and  profits.  In  McCasUn  v.  The  States  ex 
rel.y  44  Ind.  151,  on  page  174,  it  is  said :  "There  seems  to 
be  no  room  to  doubt  that  the  cutting  down  and  removing  of 
valuable  timber  from  the  land  in  controversy,  and  especially 
where  the  defendant  only  claimed  the  title  and  possession 
of  such  land  under  a  title  bond,  the  purchase-money  being 
unpaid,  and  it  being  alleged  and  proved  that  the  defendant 
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was  insolvent,  would  be  such  material  injury  as  would 
jasdf  J  the  court  in  appointing  a  receiver  to  take  charge  of 
and  preserve  such  land  during  the  litigation."  This  and 
the  many  similar  cases  which  might  be  cited  show  that  the 
strict  legal  rights  of  parties,  as  defined  by  the  contracts  into 
which  they  have  entered,  can  not  be  interposed  against  the 
exercise  of  equitable  jurisdiction  by  the  courts,  when  an 
emergency  for  its  exercise  is  properly  shown. 

But  if,  to  prevent  waste  and  to  preserve  the  land,  an  in- 
junction may  issue  or  a  receiver  be  appointed,  in  cases  where 
the  rights  of  the  parties  are  defined  by  contract,  it  follows 
that  this  statutory  right  of  possession  is  no  more  absolute 
and  beyond  equitable  interference ;  and,  if  the  interference 
may  be  to  prevent  or  preserve  from  waste,  it  may  as  well 
be  to  collect  rents  and  profits  if  necessary  in  order  to  enforce 
the  rights  of  the  parties  in  respect  thereto.  It  comes  back, 
finally,  to  the  equity  rule,  which  is  reafiirmed  in  the  code, 
that  **A  receiver  may  be  appointed  by  the  court,  *  *  when, 
in  the  discretion  of  the  court,  it  may  be  necessary  to  secure 
ample  justice  to  the  paities;"  and  a  judgment  debtor  re- 
maining in  possession  under  the  law  is  not  exempt  from  the 
rule.  We  are  not,  however,  to  be  understood  as  meaning 
that  a  receiver  may  be  empowered  to  disturb  the  actual  pos- 
session of  the  owner,  or  of  his  tenants,  occupying  under 
contracts  made  in  good  faith.  Our  decision  is,  that,  where 
it  is  shown,  as  in  this  case  it  is  shown,  that  the  property  is 
ID  the  hands  of  a  tenant,  who  is  under  contract  to  pay  a 
stipulated  rent,  which  has  not  been  paid  to  the  judgment 
debtor  or  the  owner  of  the  land,  and  that  the  latter  is  in- 
solvent and  can  not  redeem,  the  court  may  appoint  a  re- 
ceiver to  collect  such  rents,  and  to  hold  the  same  until  the 
end  of  the  year,  if  a  redemption  be  not  sooner  made,  to  be 
paid  over  to  the  debtor,  if  he  redeems,  and  otherwise,  to 
the  purchaser. 
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The  year  for  redemption  having  gone  by  in  this  case,  the 
court  properly  ordered,  in  accordance  with  the  prayer  of  the 
supplemental  complaint,  that  the  fund  in  the  hands  of  the 
court  be  paid  over  to  Mrs.  Dickson.  Davis  v.  Newo(mby 
72  Ind.  413. 

The  judgment  is  affirmed,  with  costs. 


•  •• 


No.  6363. 

Test  et  al.  v.  Labsh  et  al. 

Writ  of  Assessment  of  I)  AMAGES.Sstoppel.-— Voluntary  Aouptanee.— 
Where  a  person,  desiring  to  erect  in  a  watercourse  a  dam,  abutting 
upon  the  land  of  anottier,  etc.,  under  the  provisions  of  the  act  concern- 
ing the  assessment  of  damages,  2  R.  S.  1876,  p.  281,  has  caused  the 
proper  proceedings  to  be  instituted,  and  has  within  one  year,  from 
the  date  of  judgment,  paid  to  the  injured  party  the  amount  of  dam- 
ages found  due,  and  the  same  are  voluntarily  accepted,  the  latter  is 
estopped  from  afterward  controverting  the  rights  of  the  plaintiff  as 
establislied  by  the  judgment;  nor  is  it  material  in  such  case,  tfaattlie 
judgment  may  have  been  erroneous. 

Practice. — Supreme  Court,— Beveraal. — Second  Appeal, — ^If  a  cause  be 
appealed  to  the  Supreme  Court  and  the  judgment  reversed,  and  the  cause 
remanded  to  the  lower  court  for  a  new  trial,  and  a  second  appeal  be 
taken,  it  brings  up  for  review  and  decision  nothing  but  the  proceedings 
subsequent  to  the  reversal;  none  of  the  questions  which  were  before 
the  court  and  decided  on  the  first  appeal  can  be  re-heard  or  re-examined 
upon  a  second  appeal. 

From  the  Wayne  Circuit  Court. 

C7.  H.  Test  and  C.  H.  Burchenalj  for  appellants. 
W.  A.  Bicldej  for  appellees. 

Newgomb,  C. — This  was  a  proceeding  instituted  by  the 
appellants,  under  article  41  of  the  code  of  practice,  for  the 
assessment  of  damages  that  might  be  occasioned  by  the  re- 
location of  a  woollen  mill  owned  and  operated  by  the  appel- 
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lants,  on  the  east  fork  of  the  Whitewater  river,  in  Wayne 
county,  and  the  lengthening  of  an  existing  tail-race  to  ac- 
commodate the  new  mill.  The  cause  was  commenced  in  the 
Wajme  Common  Fleas  in  January,  1869.  The  proper  writ 
was  issued,  and  by  its  authority  the  sheriff  empanelled  a 
jury,  which  proceeded  to  examine  the  premises,  and,  after 
such  examination,  decided  all  points  involved  in  the  petition 
in  favor  of  the  plaintiffs,  and  assessed  damages  to  the  ap- 
pellees in  the  sum  of  thirty  dollars.  On  the  return  of  the 
writ  and  inquest  into  court,  the  appellees  appeared  and  filed 
answers  to  the  petition.  A  trial  was  had  in  the  common 
pleas,  which  resulted  in  a  confirmation  of  the  finding  of  the 
Bheriff^s  jury,  with  an  assessment  of  thirty  dollars  damages 
in  favor  of  the  defendants,  the  present  appellees,  for  which 
Judgment  was  rendered  in  their  favor.  After  the  expiration 
of  nearly  three  years,  the  defendants  appealed  to  this  court, 
and  the  judgment  of  the  common  pleas  was  reversed.  Larsh 
V.  Testf  48  Ind.  130.  The  ground  of  reversal  was,  that  it 
appeared  that,  before  the  filing  of  the  petition  of  the  plain- 
tiffs, the  defendants  had  commenced  the  erection  of  a  flour- 
ing mill  below  the  proposed  improvement  of  the  plaintiffs, 
which  would  be  injured  by  granting  the  prayer  of  the  peti- 
tion. The  section  of  the  statute  on  which  the  reversal  was 
based  reads  as  follows :  *'Sec.  701.  Water  shall  not  be  di- 
verted from  the  bed  of  any  watercourse,  by  the  authority  of 
this  act,  to  the  injury  of  any  mill  or  machinery  already 
erected,  or  in  the  process  of  erection.*' 

The  common  pleas  court  having  been  abolished,  and  the 
business  pending  therein  transferred  to  the  circuit  court,  a 
new  trial  was  had  in  the  latter,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendants,  the  appellees  here. 

After  the  cause  was  remanded,  the  defendants  filed  an 
amended  answer,  in  three  paragraphs,  the  first  being  the 
general  denial,  the  second  and  third  setting  up  affirmative 
defences.    The  plaintiffs,  after  demurring  unsuccessfully  to 
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the  special  paragraphs,  filed  a  reply  in  three  paragraphs,  the 
second  and  third  of  which  pleaded  affirmative  matters ;  and 
subsequently,  by  leave  of  the  court,  the  plaintiffs  filed  a  snp* 
plemental  reply,  in  two  paragraphs,  which  will  be  hereafter 
noticed.  Demurrers  were  overruled  to  the  first  and  second 
paragraphs  of  the  first  reply,  and  sustained  to  both  para* 
graphs  of  the  supplemental  reply. 

The  pleadings  are  quite  lengthy,  but  a  Sjoiopsis  of  them 
may  be  necessary  to  a  proper  understanding  of  the  case. 
The  second  paragraph  of  the  answer  alleged,  in  substance,, 
that,  in  January,  1868,  the  defendants  entered  into  a  con- 
tract for  the  construction  of  a  flouring  mill,  and  collected 
and  prepared  materials  for  the  construction  of  the  same  ; 
that,  on  the  10th  day  of  February,  1868,  they  commenced 
the  erection  of  said  mill,  in  April  commenced  to  excavate 
the  tail-race,  and  completed  the  same  by  June,  1868 ;  that 
they  completed  the  foundation  of  the  mill  by  August,  1868, 
and  within  two  months  thereafter  had  the  carpenter  work 
completed ;  that,  in  April,  1868,  they  purchased  four  acres 
and  thirty-four  perches  of  land,  for  the  purpose  of  building 
a  dam  and  diverting  water  from  said  stream  to  said  milU 
which  land  lies  immediately  along  and  adjoining  and  em* 
bracing  said  stream,  directly  east  of  where  plaintiffs  pro- 
posed  to  erect  their  new  mill ;  that,  in  May,  1868,  defend- 
ants commenced  to  build  a  dam  on  said  tract,  and  to  dig  a 
race  to  convey  water  therefrom  to  said  mill,  which  dam  is 
north  of  and  above  the  mouth  of  the  tail-race  which  plain- 
tiffs proposed  to  construct  from  their  proposed  new  mill  to 
said  stream,  and  by  which  they  proposed  to  return  the  water 
into  the  stream  at  a  point  south  of  and  below  the  dam  of 
the  defendants ;  that,  before  the  plaintiffs  had  done  any- 
thing toward  building  their  said  new  mill,  or  constnicting 
their  new  races,  and  before  the  commencement  of  the  suit, 
the  defendants  had  nearly  completed  their  mill  and  dam  and 
race,  at  a  cost  of  $6,000,  with  the  knowledge  and  consent 
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of  the  plaintiffs,  who  stood  by  and  saw  all  the  work  and 
improvements  made  by  the  defendants ;  that,  from  the  time 
of  commencing  said  work,  the  defendants  had  proceeded 
dUigently  with  the  same,  with  a  view  thereafter  to  procure 
a  writ  for  the  assessment  of  damages,  all  of  which  the  plain-* 
tiffs  well  knew ;  that  the  defendants*  mill  is  on  their  land, 
a  short  distance  below  the  mouth  of  plaintiffs'  new  tail-race, 
on  the  east  side  of  said  stream,  and  defendants'  race  is  con- 
structed along  the  east  side  and  near  said  stream,  from  their 
dam  to  their  mill,  and  thence  into  the  stream  below ;  that, 
if  the  plaintiffs  are  permitted  to  divert  the  water  as  prayed 
for,  it  will  greatly  injure  the  mill  of  the  defendants,  and 
render  it  worthless  as  a  flouring  mill. 

The  third  paragraph  alleged,  substantially,  that,  about 
January  1st,  1868,  the  defendants  were  contemplating  the 
erection  of  a  flouring  mill  on  the  east  side  of  said  stream, 
near  thereto,  and  not  far  south  of  the  site  of  plaintiffs'  pro^ 
posed  new  mill ;  and  to  obtain  power  to  run  the  same  they 
contemplated  constructing  a  race  from  such  mill  north, 
along  the  east  side  of  the  stream  to  a  point  a  short  distance 
north  of  the  mouth  of  plaintiffs'  proposed  new  tail-race,  at 
which  point  they  intended  to  erect  a  dam  to  turn  the  water 
into  said  race,  all  of  which  was  well  known  to  the  plaintiffs, 
who  encouraged  them  to  erect  said  mill,  with  the  express 
understanding  that,  if  they  did  build  it,  they  should  build  a 
dam  in  said  stream,  at  or  near  said  place  where  they  con- 
templated building  their  dam,  and  should  divert  the  water 
at  said  point  into  their  contemplated  i'ace  for  the  purpose 
of  running  said  mill ;  and,  relying  upon  this  understanding, 
and  with  the  consent  and  approval  of  the  plaintiffs,  the  de- 
fendants proceeded,  in  good  faith,  to  erect  said  mill  and  to 
dig  said  contemplated  race  and  to  build  said  dam  ;  and,  be- 
fore the  commencement  of  this  suit,  and  before  defendants 
had  any  notice  that  plaintiffs  had  any  objection  to  the  erec- 
tion of  said  mill,  or  the  digging  of  said  race,  or  the  making 
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at  said  dam  and  divertiDg  said  water,  and  before  the  plain- 
tiffs had  commenced  building  their  new  mill,  the  defendanto 
had  expended  $7,000  on  said  works,  all  of  which  was  ex- 
pended with  the  knowledge  of  the  plaintiffs,  and  withoat 
any  objection  on  theu*  part ;  that,  if  plaintiffs  are  permitted 
to  divert  the  water  as  prayed  for,  the  same  will  greatly  in- 
jure the  defendants'  mill,  and  render  it  worthless  and  use- 
less as  a  flouring  miU. 

The  second  paragraph  of  the  reply  to  these  answers  al- 
leged that  the  mill  which  the  defendants  commenced  to 
build  was  situated  about  one  mile  below  the  point  to  which 
their,  proposed  dam  would  back  the  water  of  said  stream ; 
that  between  said  points  and  the  point  where  the  defendants 
propose  to  return  the  water  to  said  stream,  there  was  a  fall 
of  said  stream  of  about  fifteen  feet,  being  at  least  five  feet 
more  than  was  or  is  necessary  for  the  running  of  defendants' 
mill,  all  of  which  would  be  unreasonably  and  unjustly  ap- 
propriated by  the  defendants  if  they  are  permitted  to  main- 
tain their  dam  at  the  point  proposed  by  them,  to  the  exdu- 
sion  of  the  plaintiffs ;  that  the  fall  sought  to  be  appropri- 
ated by  the  plaintiffs,  in  this  proceeding,  is  only  about  three 
feet,  leaving  water  power  amply  sufficient  for  the  defend- 
ants' mill,  which  can  be  readily  appropriated  and  used  by 
them  without  interfering  with  plaintiffs'  use  of  the  water  as 
prayed  for ;  that  it  is  in  no  wise  necessary  for  the  running 
of  defendants'  mill,  that  the  water  should  be  taken  out  at 
the  point  proposed  by  them,  or  at  any  other  point  which 
will  interfere  or  conflict  with  the  use  of  the  water  sought  by 
the  plaintiffs,  and  that  water  power  amply  sufficient  for  de- 
fendants' mill  can  readily  be  obtained  by  constructing  a  dam 
and  diverting  the  water  at  a  point  below  plaintiffs'  proposed 
tail-race ;  that,  at  the  time  the  defendants  commenced  their 
mill,  and  ^t  the  commencement  of  this  suit,  the  plaintiffs 
owned  the  lands  on  the  west  bank  of  said  stream,  opposite 
to  and  for  a  long  distance  above  and  below  the  point  where 
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the  defendants  proposed  to  construct  their  dam,  and  were 
lawfnUy  entitled  to  the  unobstructed  flow  of  the  water  upon 
said  lands,  and  that  no  dam  could  be  constructed  at  said  point 
without  flowing  back  the  water  on  plaintiffs*  lands  above,  nor 
without  abutting  such  dam  on  the  lands  of  the  plaintiffs 
opposite ;  that,  at  the  time  plaintiffs  filed  their  petition,  the 
defendants  had  not  acquired,  or  commenced  any  proceedings 
to  acquire,  a  right  to  flow  back  or  divert  the  water  at  that 
point ;  that  the  plaintiffs  never  consented  to  the  erection  of 
said  mill  or  dam  by  the  defendants,  nor  to  their  proposed 
diversion  of  the  water  at  said  point,  nor  at  any  other  point 
that  would  conflict  with  the  appropriation  and  use  of  the 
water  sought  in  this  proceeding,  but,  on  the  contrary,  as 
soon  as  informed  of  the  intention  of  the  defendants,  forbade 
the  same,  and  notified  them  that  they,  the  plaintiffs,  in- 
tended to  improve  and  use  the  water  power  as  now  prayed  for. 
The  third  paragraph  of  the  reply  stated  that,  at  the  time  of 
the  commencement  of  this  action,  the  plaintiffs  owned  the 
land  on  the  west  bank  of  the  stream,  opposite  to,  and  for 
a  long  distance  above  and  below  the  point  of,  defendants' 
proposed  ^am ;  that  no  dam  could  be  constructed  at  such 
point  without  abutting  the  same,  at  its  western  end,  on 
plaintiffs*  land,  nor  without  flowing  the  water  back  on  plain- 
tiffs' land  above ;  that  the  defendants  had  not  then  acquired, 
nor  taken  any  proceedings  to  acquire,  any  right  to  erect  such 
dam  or  flow  back  the  water,  or  to  divert  the  water  at  such 
point,  but,  in  making  such  dam,  flowing  back  the  water  and 
diverting  the  same,  they  were  and  would  be  trespassers  on 
the  rights  of  the  plaintiffs  ;  that,  between  the  mill  so  being 
erected  by  the  defendants  and  the  site  of  their  proposed 
dam,  there  were  large  tracts  of  land  along  the  eastern  bank 
of  said  stream,  through  and  across  which  the  water  diverted 
at  said  point  would  have  to  be  conducted  for  one  hundred 
rods  by  a  mill-race,  in  order  to  reach  and  operate  said  mill, 
which  said  lands  were,  at  the  commencement  of  said  mill 
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and  at  the  commencement  of  said  Buiti  owned  by  other  per* 
8ons»  and  that  the  defendant8  had  not  at  either  of  said  times 
acquired,  or  commenced  any  proceedings  to  acquire,  any 
right  to  enter  upon  such  lands  or  to  construct  said  race* 
This  paragraph  also  denies  the  matters  of  estoppel  alleged 
in  the  answers. 

The  first  pai'agraph  of  the  supplemental  reply  set  oat  the 
proceedings  in  the  court  of  common  pleas,  the  return  and 
filing  of  the  inquest  of  the  sheriff's  jury  and  the  finding  and 
judgment  of  the  court  on  the  trial  afterwards  had.  The  re- 
ply then  alleged  that,  within  one  year  after  said  judgment, 
to  wit,  on  the  30th  day  of  April,  1870,  said  judgment  being 
then  in  full  force,  no  appeal  having  been  taken  therefrom, 
and  no  notice  of  an  appeal  having  been  given  by  the  defend- 
ants,  the  plaintiffs  paid  to  the  defendants  thirty  dollars,  m 
lawful  money,  the  damages  assessed  in  their  favor  by  said 
judgment,  which  sum  was  then  and  there  accepted  by  the 
defendants  as  and  for  their  damages,  and  in  full  payment 
and  satisfaction  thereof ;  and  after  such  payment  and  accept- 
ance of  said  damages,  and  within  three  years  after  the  ren- 
dition of  said  judgment,  the  plaintiffs  proceeded,  at  great 
expense,  to  construct  a  mill  and  race,  on  their  own  lands, 
upon  the  line  designated  in  said  petition,  and  to  erect  a  new 
mill  at  the  point  designated  therein,  to  be  operated  by  the 
water  to  be  diveited  as  prayed  for  in  said  petition,  and  to 
equip  the  same  with  expensive  machinery,  at  a  cost  of  $5,000, 
said  works  being  complete  and  ready  for  operation  before 
the  expiration  of  three  years  from  the  date  of  said  judg- 
ment ;  all  of  which  work  and  expenditure  were  so  done  with 
the  full  knowledge  of  the  defendants,  who  all  the  time  stood 
by  and  made  no  objection,  nor  gave  any  notice  of  their  in- 
tention to  appeal  from  said  judgment,  or  to  dispute  or  ques- 
tion the  right  of  plaintiffs  to  divert  and  use  the  water  as 
prayed  for  in  said  petition ;  but,  on  the  contrary,  the  de- 
fendants assured  the  plaintiffs  that  they  did  not  intend  to 
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take  such  appeal,  they,  the  defendants,  well  knowing  during 
all  said  time  that  the  plaintiffs  were  doing  such  work  and 
making  such  expenditure  on  the  faith  of  said  judgment  and 
of  said  payment  of  damages,  and  also  knowing  that  such 
work  and  expenditures  would  be  wholly  fruitless  unless  said 
mill  should  be  operated  by  the  water  to  be  diverted  as  afore- 
said ;  that  it  was  not  until  after  said  work  and  expenditures 
had  been  fully  completed  that  the  defendants  took  an  appeal 
from  said  judgment  to  the  Supreme  Court,  which  appeal 
was  not  taken  until  the  —  day  of  May,  1872  ;  that,  unless 
the  plaintiffs  are  permitted  to  divert  and  use  the  water  of 
said  stream  as  prayed  for,  their  said  mill  and  the  expenditure 
thereon  will  be  of  no  use  or  value.  Wherefore  they  claim 
that  the  defendants  are  estopped  and  precluded  from  setting- 
up  the  matters  contained  in  said  answers,  and  from  denpng 
or  disputing  the  validity  of  said  proceedings,  or  the  right  of 
the  plaintiffs  to  divert  and  use  the  water  as  prayed  for. 

The  second  paragraph  of  the  supplemental  reply  is  lik^ 
the  first,  except  it  omits  the  averments  of  the  latter,  that  the 
defendants  stood  by,  etc.,  while  the  plaintiffs  were  building 
their  new  mill,  and  the  averment,  that  the  defendants  assured 
the  plaintiffs  that  they  did  not  intend  to  appeal  from  the 
judgment  of  the  common  pleas. 

Did  the  circuit  court  err  in  sustaining  the  demurrers  to 
the  supplemental  reply? 

The  rights  and  obligations  of  the  plaintiff  in  a  proceeding 
of  this  character,  when  there  has  been  a  judgment  in  his 
favor,  but  damages  are  awarded  to  the  defendant,  are  de- 
fined in  the  following  sections  of  the  statute : 

"Sec.  702.  The  plaintiff  shall  not  be  invested  with  any 
rights  under  these  proceedings  until  he  pays  or  tenders  the 
damages  assessed,  which  must  be  done  within  one  year  after 
the  assessment  is  confirmed,  and  not  afterwards.  On  pay- 
ment being  made,  he  shall  be  seized  in  fee  simple,  of  the  land 
appropriated  for  abutting  a  dam,  or  for  a  race,  excavation 
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or  embankment.  If  he  fails  to  complete  the  mill  and  dam, 
or  race,  excavation,  or  embankment,within  three  years  after 
the  inquest  is  confirmed,  or  to  put  the  same  in  repair  fit  for 
use,  within  two  years  after  being  destroyed  or  injured,  sach 
land  shall  revert  to  its  original  owner,  his  heirs  or  assigns. 
If,  at  the  time  of  destruction  or  injury,  the  owner  is  under 
legal  disabilities,  he  may  repair  the  premises  within  two 
years  after  the  disability  is  removed. 

*<Sec.  703.  Any  assessment  of  damages  confirmed  by  the 
court,  and  paid  within  a  year  after  confirmation,  shall  bar  a 
recovery  for  the  same  in  any  other  action.'* 

The  first  clause  of  sec.  702  has  the  effect  to  vest  in  the 
plaintiff,  on  payment  by  him  and  the  voluntary  receipt  by 
the  defendant  of  the  damages  assessed,  all  the  rights  con- 
feiTcd  upon  him  by  the  judgment  rendered  in  the  cause. 
Under  the  second  clause,  the  payment  and  acceptance  of  the 
damages  would  vest  a  fee  simple  in  land  taken  from  the  de- 
fendant, if  any  were  taken.  Sec.  703  was  intended  to  give 
the  judgment,  in  such  case,  the  same  force  and  effect  as  a 
judgment  in  ordinary  matters  of  controversy  between  liti- 
gating parties. 

A  payment  into  the  clerk's  office,  or  a  tender  of  the  dam- 
ages assessed,  would  not  conclude  a  defendant ;  for,  unless  he 
accepted  the  same,  there  would  be  no  acquiescence  on  his 
part,  and  he  might  properly  appeal,  or  contest  the  right  of 
the  plaintiff  in  any  other  manner  known  to  the  law.  HarU- 
horn  V.  Potroffy  89  111.  509.  But  the  voluntary  acceptance 
by  the  defendant  of  the  damages  assessed  and  awarded  to 
him  by  the  judgment,  with  a  knowledge  of  all  the  facts, 
precludes  him  from  afterwards  controverting  the  rights  of 
the  plaintiff  as  established  by  the  judgment.  Nor  is  it 
material  in  such  case  that  the  judgment  may  have  been 
erroneous,  or  even  void.  In  Kile  v.  The  Touni  of  YeUow- 
heady  80  HI.  208,  which  was  a  prosecution  for  obstructing  a 
highway,  it  was  contended  that  the  proceedings  for  establish- 
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ing  the  highway  were  void,  for  the  reason  that  they  did  not 
coDform  to  the  statute.  The  court  said:  *^ After  the  road 
was  ordered  to  be  opened,  appellant  was  paid  and  accepted 
$75,  as  the  amount  of  damages  awarded  him  by  the  commis- 
sioner of  highways  for  the  location  and  opening  of  the  high* 
way.  This  estops  him  from  alleging  that  the  proceedings 
were  void."  To  the  same  effect  are  Town  v.  The  Touon  of 
Blackberry,  29  HI.  137 ;  Eees  v.  The  City  of  Chicago,  38  111. 
322 ;  Hartshorn  v.  Potroff,  supra  ;  Karber  v.  NeUis,  22  Wis. 
215 ;  Fetch  v.  Gilman,  22  Vt.  38 ;  Hawley  v.  HarreU,  19 
Conn.  142.  In  Sherman  v.  McKeon,  38  N.  Y.  266,  it  was 
held  that  where  real  estate  had  been  condemned  and  taken 
by  the  city  of  New  York  for  the  purpose  of  widening  a 
street,  and  the  owner  accepted  the  damages  awarded,  the 
receipt  of  the  money  by  him  was  an  expression  of  consent 
to  the  taking  of  the  property  by  the  city,  and  estopped  him, 
and  those  claiming  title  under  him,  from  alleging  an  uncon- 
stitutional taking  of  the  property  for  private  purposes. 

The  same  doctrine  w^s  laid  down  in  Embury  v.  Conner y 
3N.  Y.  511.  In  Whittlesey  y.  The  Hartford,  etc.,  R.  JR. 
Co.,  23  Conn.  421,  and  Hitchcock  v.  The  Danbury,  etc.,  H. 
R.  Co.,  25  Conn.  516,  it  was  held  that  where  real  property 
had  been  appropriated  by  a  railroad  company,  and  had  been 
taken  possession  of  and  used  for  railroad  purposes,  the 
owner  could  not,  after  having  received  the  damages  assessed 
in  his  favor,  question  the  regularity  of  the  proceedings  which 
resulted  in  the  condemnation  and  assessment. 

In  Bums  v.  The  Milwaukee,  etc.,  R.  R.  Co.,  9  Wis.  450, 
it  was  held  that  where  condemnation  proceedings  had  been 
had  for  the  appropriation  of  two  full  lots  belonging  to  the 
plaintiff,  although  more  land  was  taken  than  the  statutory 
right  of  way,  the  owner  could  not,  after  accepting  the  dam- 
ages awarded  for  the  entire  property,  question  the  legality 
of  the  proceedings  or  of  the  appropriation.  The  court  said : 
^^We  think  the  respondent  stands  in  no  better  position  than 


462  SUPREME  COURT  OF  INDIANA, 


Test  et  ah  v,  Larsh  et  al. 


as  though  he  had  conveyed  the  lots  to  the  company  by  deed 
and  received  his  pay,  and  then  sought  to  reclaim  them  by 
this  proceeding.'* 

A  like  principle  is  recognized  in  the  following  cases :  If 
one  accepts  a  beneficial  interest  under  a  will,  he  is  precluded 
from  setting  up  any  title  or  claim  in  himself ,  whereby  to 
defeat  the  will  in  any  of  its  provisions.  /Smith  v.  Chnld^ 
34  Me.  443 ;  Thellusson  v.  Woodford,  13  Ves.  209  ;  Hyde  v. 
Baldwin,  17  Pick.  303 ;  Weeks  v.  Patten,  18  Me.  42 ;  Lee 
V.  Templeton,  73  Ind.  315.  So  the  receipt  by  minors,  after 
attaining  their  majority^  of  the  proceeds  arising  from  the 
sale  of  their  real  estate  by  their  guardian  during  their  mi- 
nority, with  full  knowledge  of  all  the  facts  in  regard  to  such 
sale,  is  a  ratification  thereof,  and  estops  them  from  denying 
its  validity.  Pursley  v.  Hays,  17  Iowa,  310 ;  Deford  v. 
Mercer,  24  Iowa,  118  ;  Leasee  ofMerritt  v.  Home,  5  Ohio  St. 
307 ;  Morris  v.  Stewart,  14  Ind.  334 ;  Bevis  v.  Heflin,  63 
Ind.  129.  And  one  who  accepts  a  part  of  the  purchase- 
money  arising  from  a  sheriff's  sale,  with  a  knowledge  of 
defects  in  such  sale,  is  estopped  to  deny  its  validity.  Siro^ 
ble  V.  Smith,  8  Watts,  280 ;  Southards.  Perry,  21  Iowa,  488. 

If  no  proceedings  had  been  taken  by  the  plaintiffs  under 
the  statute,  but  they  had  agreed  with  the  defendants  that 
$30  would  be  the  amount  of  damages  the  latter  would  sus- 
tain by  the  relocation  of  plaintiffs'  mill,  and  the  digging  of 
the  new  tail-race,  and  the  defendants  had  accepted  that  sum 
and  consented  to  the  improvements  contemplated  by  the 
plaintiffs,  and  the  latter  had  proceeded  to  expend  money  on 
the  faith  of  such  agi*eement  and  payment,  this,  according 
to  previous  rulings  of  this  court,  would  amount  to  a  license 
by  the  defendants,  which  could  not  afterward  be  revoked, 
unless  the  licensee  could  be  placed  in  statu  quo.  Snotoden 
V.  Wilas,  19  Ind.  10 ;  Lane  v.  Millei',  27  Ind.  534 ;  Maier 
y.  The  State,  39  Ind.  267  ;  Schoonoverv.  L'win,  58  Ind.  287. 
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The  arguments  presented  by  the  appellees,  against  the 
sufficiency  of  the  supplemental  reply,  ai*e : 

1.  That  the  sum  paid,  $30,  was  so  inadequate  that  it  can 
not  be  presumed  that  the  appellees  intended  to  surrender 
rights  so  valuable  as  those  they  had  acquired,  for  that  tri- 
fling sum. 

2.  That  the  appellees  had  no  election  to  do  anything  else 
than  take  the  money,  after  the  judgment  in  the  common 
pleas ;  that,  by  the  judgment,  the  appellants  had  the  right 
to  pay  or  tender  the  damages  awarded,  in  defiance  of  the 
appellees ;  that  such  payment  secured  to  the  appellants  such 
rights  only  as  the  law  gave  them,  and,  as  the  law  gave  them 
no  right  to  injure  a  mill  erected,  or  in  process  of  erection, 
the  payment  could  not  give  them  a  right  to  inflict  such  injury. 

This  argument  appears  to  us  to  be  unsound  in  several  par- 
ticulars. It  was  obligatory  on  the  appellants  to  pay  or  tender 
the  damages  within  one  year  after  the  judgment,  in  order 
to  preserve  the  rights  acquired  thereby ;  but,  if  the  appel- 
lees were  dissatisfied  with  the  judgment,  they  were  not  com- 
pelled to  accept  the  tender,  but  might  have  refused  it  and 
pursued  any  legal  course  to  relieve  themselves  from  the 
judgment.  Their  acceptance  of  the  damages  awarded  was, 
therefore,  voluntary,  and  not  compulsory,  and  such;  in  effect, 
are  the  averments  in  the  supplemental  replies. 

Furthermore,  the  answers  to  which  these  replies  were 
filed  state  that  the  facts  as  there  pleaded  existed  at  the 
time  the  sheriff's  jury  viewed  the  premises  and  made  their 
finding  in  favor  of  the  plaintiffs  on  their  petition,  and  for 
the  appellees  in  damages,  and  the  same  facts  existed  when 
the  trial  was  had  and  the  judgment  was  rendered  in  the 
court  of  common  pleas.  These  damages  were  allowed  for 
the  injury  the  appellees  would  sustain  by  granting  the  ap- 
pellants the  right  to  divert  and  flow  the  water  as  prayed  for 
in  their  petition.  The  finding  and  judgment  of  the  court 
had  been,  that  all  the  injury  the  appellees  would  sustain  by 
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such  diversion  and  use  of  the  water  by  the  plaintiffs,  would 
be  compensated  by  the  payment  to  the  defendants  of  the 
small  sum  of  $30,  and  when  the  appellees  accepted  that  sum, 
**asand  for  their  damages  and  in  full  payment  tiiereof,'* 
as  is  averred  in  the  replies,  they  assented  to  and  ratified  the 
finding  and  judgment  that  that  was  the  full  measoreof 
their  damages. 

The  appellees  had  no  claim  upon  the  appellants  except  the 
damages  awarded  in  the  judgment,  and  those  damages  were 
given  as  a  compensation  for  the  injury  which  it  was  found 
the  appellees  would  sustain  by  the  granting  and  exercise  of 
the  rights  and  immunities  asked  for  in  the  petition  of  the 
appellants.  There  is  no  rule  of  law  or  equity  that  can  up- 
hold the  appellees  in. denying  to  the  appellants  those  rights 
and  immunities,  and  yet  hold  on  to  the  consideration  paid 
for  them.  That  the  amount  was  small  does  not  change  the 
principle ;  if  they  can  retain  the  thirty  dollars  without  ten- 
dering its  price,  they  could  do  the  same  if  the  award  had 
been  one  hundred  times  as  much,  and  they  had  received  it 
under  the  same  circumstances. 

If  there  were  facts  that  would  have  avoided  the  matters 
alleged  in  the  supplemental  replies,  or  if  they  were  not  true, 
the  appellees  should  have  accepted  the  issue  tendered,  and 
introduced  such  facts  in  evidence  on  the  trial,  or  put  the 
appellants  to  the  proof  of  the  allegations  of  the  reply.  By 
demurring,  they  admitted  the  facts  charged,  and  we  think 
that  the  averments,  that  within  one  year  after  the  judgment 
the  appellants  paid,  and  the  appellees*  accepted,  the  amount 
awarded  the  latter  as  damages,  precluded  the  defences  set 
up  in  the  second  and  third  paragraphs  of  the  answer. 

The  other  alleged  errors  relate  to  the  rulings  of  the  court 
in  excluding  certain  evidence  offered  by  the  appellants,  and 
in  instructions  given  and  refused.  The  evidence  on  behalf 
of  the  defendants  below  had  established  the  fact,  that  their 
dam  was  not  constructed  or  commenced,  nor  their  head-race 
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completed,  until  some  months  after  the  commencement  of 
this  action  by  the  plaintiffs.  The  latter,  in  support  of  the 
second  and  third  paragraphs  of  their  reply,  offered  to  prove 
by  a  competent  engineer  and  surveyor,  and  by  a  number  of 
experienced  millers,  that,  between  their  dam  and  the  mouth 
of  the  tail-race  of  the  mill  of  the  defendants,  there  was  a 
fall  of  23.27  feet;  that  the  fall  appropriated  by  the  plain- 
tiffs at  their  old  mill  was  8.43  feet,  and  the  additional  fall 
sought  to  be  appropriated  by  them,  in  this  proceeding,  was 
about  three  feet,  and  that  there  would  then  be  left  to  the 
defendants  a  fall  of  11.84  feet,  which  would  be  amply  suf- 
ficient to  run  the  mill  of  the  defendants ;  that  said  fall  could 
be  readily  appropriated  and  used  by  the  defendants  by  con- 
structing a  dam  on  their  own  land  at  a  point  within  a  few 
yards  of  the  line  of  their  head-race,  and  where  the  water 
could  be  readily  turned  into  said  race ;  that  a  dam  for  such 
purpose  would  have  to  be  only  143.46  feet  in  length,  and 
not  more  than  3.30  feet  high  at  its  highest  point,  which 
dam  could  be  constructed  at  a  cost  not  exceeding  $300 ;  that 
a  dam  so  constructed  would  afford  ample  water  power  for 
the  mill  of  the  defendants,  and  would  not  interfere  with  the 
plaintiffs  in  the  use  of  the  water  as  prayed  for  in  their  peti- 
tion ;  also,  that  no  dam  could  be  constructed  at  the  location 
selected  and  occupied  by  the  defendants,  without  abutting 
the  same  on  the  land  of  the  plaintiffs  on  the  west  side  of 
the  stream,  nor  without  flowing  back  the  water  upon  the 
lands  of  the  plaintiffs,  and  upon  and  injuring  their  old  fac- 
tory, and  that  water  could  not  be  taken  out  at  said  dam  of 
the  defendants  without  diverting  the  same  from  the  lands  of 
the  plaintiffs  upon  both  sides  of  the  stream. 

The  bill  of  exceptions  states  that  the  evidence  so  offered 
was  excluded  solely  on  the  ground  that  said  facts  were  im- 
material, the  court  announcing  at  the  time  that  the  second 
and  third  paragraphs  of  the  reply  did  not  constitute  any  bar 

to  the  matters  alleged  in  the  answer  of  the  defendantSj  and 
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that  no  evidence  would  be  admitted  in  support  of  said  para- 
graphs. A  reference  to  the  opinion  of  this  court,  when  this 
case  was  first  here,  as  Larsh  v.  Te^^  shows  that  substan- 
tially the  same  evidence  rejected  as  above  was  given  upon 
the  first  trial,  and  it  was  held  that  the  facts  so  proved  did 
not  preclude  the  defence  of  the  appellees,  that  they  had 
commenced  the  erection  of  their  mill,  and  had  partly  exca- 
vated their  head-race  and  determined  the  location  of  their 
dam,  before  the  appellants  commenced  then*  action. 

Whatever  our  views  might  be  upon  this  question  as  an 
original  proposition,  we  are  concluded  by  the  former  opin- 
ion and  judgment  in  this  particular  case.  In  Buskirk*s  Pnic- 
tice,  p.  371,  the  following  is  laid  down  as  the  rule,  when 
there  has  been  a  jDrevious  appeal  and  a  reversal :  **So,itis 
settled,  that  if  a  cause  be  appealed  to  the  Supreme  Court, 
and  the  judgment  is  reversed,  and  the  cause  remanded  to 
the  court  below  for  a  new  trial,  and  a  second  appeal  is  taken, 
it  brings  up  for  review  and  decision  nothing  but  the  pro- 
ceedings subsequent  to  the  reversal ;  none  of  the  questions 
which  were  before  the  court  and  decided  on  the  first  appeal 
can  be  re-heard  and  re-examined  upon  a  second  appeal."  The 
numerous  authorities  cited  by  the  author  in  support  of  the 
text  were  reviewed,  and  the  same  doctrine  reiterated,  in  the 
more  recent  case  of  Dodge  v.  Gaylord^  53  Ind.  365. 

The  remaining  questions  presented  by  the  motion  for  a 
new  trial  come  under  the  same  rule,  and  can  not,  therefore, 
be  considered. 

For  the  error  of  the  circuit  court  in  sustaininor  the  demur- 
rer  to  the  second  and  third  paragraphs  of  the  supplemental 
reply,  the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  afiirmed,  at  the  costs  of  the  appellees,  and  that  said 
cause  be  remanded  to  the  Wavne  Circuit  Court  for  further 
proceedings  in  accordance  with  said  opinion. 
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Criminal  JjAW. —Forcible  Detainer,-- A  ffldavU  and  Information, —Dwelling-  ^  ^1 
House, — StcttiOe  Construed. — In  a  prosecution  by  affidavit  and  informa- 
tion,  nnder  section  12  of  the  act  concerning  misdemeanors,  2  R.  S.  1876, 
p.  462,  the  charge  of  the  forcible  detention  of  a  ^^dwelling-house**  is 
equivalent  to  a  charge  of  the  forcible  detention  of  the  land  on  which  it 
«tood,  as  the  word  ^'dwelling-house**  embraces  the  land  on  which  it 
is  situated. 

Bill  op  ^kcevtiojxs.— Practice,— Evidence, — ^A  bill  of  exceptions  pur- 
porting to  contain  all  the  evidence  taken  in  the  cause,  but  showing  that 
it  does  not,  presents  no  question  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict. 

Same. —  Written  or  Documentary  Evidence,—  Writ  of  Bestitution, — Judicidl 
Notice. — Becord, — Supreme  Court,  — ^A  bill  of  exceptions  recited  ^*that 
the  writ  of  restitution  was  then  read  in  evidence,  and  is  in  these  words 
and  figures,^  to  wit,*'  but  such  w^rit  was  not  in  the  bill,  nor  its  appro- 
priate place  designated  by  the  words  "here  insert;"  subsequently,  upon 
a  writ  of  certiorari^  the  cleric  certified  to  the  Supreme  Court  the  writ  of 
restitution  read  in  evidence  on  the  trial. 

Held^  that  the  bill  of  exceptions  did  not  contain  the  directions  to  the 
clerk  required  by  the  statute,  and  he  had  no  authority  to  insert  therein 
such  writ  of  restitution. 

Seldy  also,  that,  thus  certified,  it  did  not  become  a  part  of  the  record  in 
the  Supreme  Court. 

Held^  also,  that  the  Supreme  Court  can  not  in  such  case  take  judicial 
notice  of  the  contents  of  such  wTit  of  restitution. 

From  the  Shelby  Circuit  Court. 

J.  B,  McFaddeuy  J,  W.  Tomlinson  and  E,  8.  StilweU^ 
for  appellant. 

2>.  P.  Baldwin  J  Attorney  General,  L,  J,  Hackney^  Pros- 
ecatincr  Attorney,  O,  J,  Olessner  and  E,  K,  Adams,  for 
the  State. 

Morris,  C. — ^Information  for  forcible  detainer.  The  in- 
formation states,  among  other  things,  that,  on  the  10th  day 
of  April,  1879,  the  said  Henry  M.  Endsley,  at  and  in  the 
county  of  Shelby  aforesaid,  did  then  and  there,  with  menaces, 
force  and  arms,  and  without  authority  of  law,  with  clubs 
and  other  offensive  weapons,  unlawfully,  violently,  forcibly, 


468  SUPREME  COURT  OF  INDIANA, 


Endsley  v.  The  State. 


injuriously  and  with  strong  hand,  keep  Sarah  J.  Lewis  out 
of  the  possession  of  a  certain  dwelling-house,  situate  in  said 
county,  of  which  said  Sarah  J.  Lewis  was  then  and  there, 
and  is  now,  the  owner  and  entitled  to  the  possession;  and 
the  said  Henry  M.  Endsley  did  then  and  there  violently,  with 
menaces  and  force  and  arms,  without  authority  of  law,  and 
with  strong  hand,  forcibly  keep,  and  still  keeps  unlawfully 
and  by  the  means  aforesaid,  the  possession  of  said  dwelling- 
house. 

The  appellant  made  a  motion  to  quash  the  information 
and  affidavit,  which  was  overruled.  The  cause  was  submit- 
ted to  a  jury,  who  returned  a  verdict  of  guilty.  The  api)el- 
lant  made  a  motion  for  a  new  trial,  which  was  ovennled. 
He  then  moved  in  arrest  of  judgment,  which  motion  was 
also  overruled,  and  judgment  rendered  upon  the  vedict. 
The  rulings  of  the  court  upon  these  several  motions  are 
assigned  as  errors. 

It  is  insisted  by  the  appellant  that  his  motion  to  quash  the 
information  and  affidavit,  and  his  motion  in  arrest  of  judg- 
ment, should  have  been  sustained,  for  the  reason  that  the 
word  * 'dwelling-house,"  as  used  in  the  information  and  affi- 
davit, is  not  equivalent  to  the  word  "land,"  as  used  in  sec- 
tion 12  of  the  act  defining  misdemeanors.  2  R.  S.  1876, 
p.  462. 

In  the  case  of  Woodman  v.  Smithy  53  Me.  79,  the  court 
say  :  **A  conveyance  of  a  dwelling-house  and  out-buildings 
^belonging  thereto'  conveys  the  out-buildings  upon  precise- 
ly the  same  principles  by  which  it  is  held  to  convey  the 
dwelling-house.  In  Davis  v.  Handy ^  37  N.  H.  65,  it  waa 
held  that,  under  a  description  of  a  ^ropewalk'  in  a  deed, 
such  land  of  the  grantor  will  pass  as  is  exclusively  devoted 
to  the  use  of  the  rope  walk.  In  Wooley  v.  Groton,  2  Cush. 
305,  it  was  decided  that,  by  the  grant  of  a  town  pound,  the 
l&nd  on  which  the  same  stood  was  conveyed,  not  as  appur- 
tenant but  as  a  part  of  the  subject  matter.     In  Johnson  v. 
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Rayner,  6  Gray,  107,  the  conveyance  was  of  a  house  and 
land,  and  ^also  a  well  of  water,  with  the  curbs,  pumps,'  etc., 
it  was  held  to  pass  a  fee  in  the  land  occupied  by  the 
well.  *  ♦  *  So,  by  the  grant  of  a  mill,  the  land  under  it 
passes.  Whitney  v.  Ohiey^  3  Mason,  280."  3  Washb. 
Real  Prop.,  p.  483,  sec.  34. 

The  word  **  dwelling-house"  embraced  the  land  on  which 
it  stood,  and  the  charge  of  its  forcible  detention  was  equiva- 
lent to  a  charge  of  the  forcible  detention  of  the  land  on 
which  it  was  standing.  We  think,  therefore,  that  the  mo- 
tions to  quash  the  information  and  affidavit,  and  in  arrest  of 
judgment,  were  properly  overruled. 

The  ground  upon  which  it  is  urged  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  is,  that  the  evidence  does 
not  sustain  the  verdict. 

There  is  a  bill  of  exceptions  in  the  record,  purporting  to 
contain  all  the  evidence,  but  it  appears  upon  the  face  of  the 
bill  that  it  does  not.  It  is  stated  in  the  bill  of  exceptions, 
that  "the  writ  of  restitution  was  then  read  in  evidence,  in 
the  words  and  figures  following,  to  wit."  The  writ  thus 
read  in  evidence  is  not  copied  into  the  bill  of  exceptions  at  all. 
All  the  evidence  cannot  therefore  be  said  to  be  in  the  record, 
where  it  thus  appears  upon  the  face  of  the  bill  of  excep- 
tions that  it  does  not  contain  all  the  evidence.  Morrow 
V.  The  State,  48  Ind.  432  ;  Sidener  v. Davis,  69  Ind.  336  ; 
Kimball  v.  LoomiSj  62  Ind.  201 ;  The  Aurora  Fire  Ins.  Co. 
T.  Johnson,  46  Ind.  315;  TTie  Columbus,  etc.,R.  R.  Co. 
^.  Ghiffin,  45  Ind.  369  ;  The  State,  ex  rel.,  v.  The  President, 
^tc,  44  Ind.  350;  Griffin  v.  Ransdell,  71  Ind.  440.  Upon 
such  a  bill  of  exceptions  no  question  can  be  raised  as  to  the' 
sufficiency  of  the  evidence  to  sustain  the  verdict. 

Exceptions  were  taken  during  the  trial  to  the  admission 
of  evidence  on  the  part  of  the  State,  and  to  the  refusal  to 
admit  evidence  offered  by  the  appellant,  but  as  no  argument 
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is  submitted  by  the  appellant  npoD  these  points,  they  most 
be  considered  as  waived. 

The  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  ordered  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the 
appellant. 

On  Petition  for  a  Behearing. 

Morris,  C. — ^The  appellant  earnestly  insists  that  a  rehear- 
ing should  be  granted  in  this  case,  for  the  reason  that  the 
court,  as  he  contends,  overlooked,  in  deciding  the  case  against 
him,  a  material  part  of  the  record.  If  in  this  he  is  right, 
a  rehearing  should  be  granted. 

The  bill  of  exceptions  says :  **The  writ  of  restitution  ?ra» 
then  read  in  evidence,  and  is  in  these  words  and  figures,  to 
wit . ' '  The  writ  is  not  in  the  bill  of  exceptions  ,nor  is  its  appropri- 
ate place  designated  otherwise  than  by  the  words  above  quoted. 
In  making  up  the  record  the  clerk  did  not  regard  the  lan- 
guage above  set  out,  as  a  direction  to  him  by  the  court,  to 
copy  into  the  bill  of  exceptions  the  writ,  and  he  did  not  do 
it.  Subsequently,  upon  a  writ  of  certiorari^  he  certified  to 
this  court  the  writ  of  restitution  read  in  evidence  on  the  trial 
of  the  cause.     Did  the  writ,  thus  certified,  become  a  paitof 

the  record? 

« 

It  is  provided  by  sec.  343  of  the  code,  that  "It  shall  not 
be  necessary  to  copy  a  written  instrument  or  any  documenV 
ary  evidence  into  a  bill  of  exceptions ;  but  it  shall  be  suffi- 
cient to  refer  to  such  evidence,  if  its  appropriate  place  be 
designated  by  the  words  'here  insert."* 

Aside  from  this  provision,  the  bill  of  exceptions  would 
have  to  contain  all  the  evidence,  both  oral  and  written.  It 
is  only  by  complying  with  the  statute,  that  the  clerk  can  be 
authorized  to  insert  in  the  bill  of  exceptions  documentary 
evidence  referred  to  in  it.  This  bill  of  exceptions  did  not 
contain  the  direction  to  the  clerk  required  by  the  statute. 
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and  he  had  no  authority,  therefore,  to  insert  in  it  the  writ  of 
restitution.  The  clerk's  authority  to  insert  documents  in 
the  bill  of  exceptions  depends  upon  the  statute,  and  unles& 
the  court  authorize  him  to  copy  into  the  record  papers  put  in 
evidence  upon  the  trial  by  the  words  '*here  insert,"  he  has 
no  authority  to  do  so.  The  certified  copy  of  the  writ  sent 
up  by  the  clerk  with  the  return  to  the  certioraH  can  not 
therefore  be  regarded  as  a  part  of  the  bill  of  exceptions . 
The  counsel  for  the  appellant  insist,  with  much  earnestness, 
that  this  construction  of  the  statute  is  too  strict  and  techni- 
cal. But  we  must  regard  the  question  as  settled.  Doug--  , 
lass  V.  The  State^  72  Ind.  385 ;  Sidener  v.  Davis,  69 
Ind.  336.  In  the  former  case.  Judge  Woods  says:  *'The 
affidavit,  on  which  the  appellants  based  their  motion  for  a 
change  of  venue,  is  not  in  any  proper  manner  made  a  part  of 
the  record.  There  is  in  the  record  a  bill  of  exceptions 
which  shows  that  *the  defendants  filed  their  affidavit  and 
motion  for  a  change  of  venue  from  the  judge  in  the  words 
and  figures,  to  wit :'  and  here  follows  this  statement,  which 
was  perhaps  inserted  by  the  clerk,  though  it  is  not  signed 
by  him,  viz. :  *Which  affidavit  and  motion  are  inserted  on 
pages  four  and  five  of  this  record.'  No  'here  insert'  is  shown 
in  the  bill  at  this  point." 

In  the  latter  case,  Biddle,  J.,  says :  ''By  section  343  ,  it 
is  made  unnecessary  to  copy  a  written  instrument  or  any 
documentary  evidence  into  a  bill  of  exceptions,  '  if  its 
appropriate  place  be  designated  by  the  words  "here  insert ;'" 
but  in  this  case  there  is  no  such  place  designated  wherein 
the  evidence  should  be  copied,  and  no  reference  in  the  bill 
of  exceptions  to  the  evidence  thus  omitted  in  any  other  part 
of  the  transcript.  There  is  no  authority,  therefore,  in  the 
bill  of  exceptions,  by  which  the  clerk  can  copy  therein  the 
omitted  evidence." 

The  language  of  the  bill  of  exceptions,  "in  the  words  and 
figures  following,  to  wit,"  can  not  be  understood  as  a  direc- 
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tion  to  the  clerk.  They  imply  that  the  judge  intends  to  in- 
sert the  instrument  in  the  bill  of  exceptions,  and  not  that 
the  clerk  shall  do  it.  The  bill  of  exceptions  is  the  language 
of  the  judge  who  signs  it,  and  the  clerk  can  insert  no  paper 
in  it  unless  directed  to  do  so  by  its  language.  Keslerw,  Myen^ 
.41  Ind.  543 ;  Carver  v.  Carver^  44  Ind.  265 ;  Aurora  Ins, 
Co.  V.  Johnson^  46  Ind.  315. 

It  is  also  insisted  by  the  appellant  that  this  court  will  take 
judicial  notice  of  the  contents  of  the  writ  of  restitution  read 
in  evidence  in  this  case.  We  think  this  court  can  not  judi- 
cially know  the  contents  of  the  particular  writ  of  restitution 
put  in  evidence  in  the  case,  because,  as  the  appellant  insists, 
the  record  shows  that  it  was  issued  by  a  justice  of  the  peace, 
and  also  shows  the  subject-matter  of  the  suit  and  the  parties 
to  it.  The  words  **writ  of  restitution"  are  not  more  signifi- 
cant than  are  the  words  "warranty  deed."  It  would  hardly 
be  contended,  that,  because  the  record  in  a  case  before  this 
court  showed  the  subject-matter  in  controversy  and  the  par- 
ties to  the  suit,  it  could  take  judicial  notice  of  the  contents 
of  a  warranty  deed  read  in  evidence  on  the  trial,  and  shown 
to  have  been  executed  by  one  of  the  parties  to  the  other. 
The  contents  of  the  deed  and  of  the  writ  can  only  be  deter- 
mined by  the  instruments  themselves. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Feb  Curiam. — ^The  petition  for  a  rehearing  is  overruled. 
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Practice.— CroM  BUI.— Parties. —Process.  —When,  in  a  proceeding  In 
Chaucer}'-,  a  defendant  seeks  relief  against  a  co-defendant  as  to  matters 
not  apparent  on  the  face  of  the  original  bill,  be  must  file  his  cross  bill, 
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making  parties  thereto  such  of  his  co-defendants  and  such  others  as  are 
necessary  to  the  relief  demanded,  and  process  is  required  to  bring  such 
co-defendants,  as  well  as  others  who  maybe  impleaded  with  them,  into 
court;  and  this  rule  of  practice  is  applicable  to  analogous  proceedings 
under  the  code. 
Injunction. — Cross  Complaint. — Notice. — Default. — Judgment. — An  ac- 
tion for  an  injunction  is  in  its  origin,  as  well  as  in  all  its  essential  char- 
acteristics, a  chancery  proceeding,  and  notice  to  a  co-defendant  of  the 
flling  of  a  cross  complaint  by  a  defendant  must  be  given  in  such  "ac- 
tion;  and  a  default  taken  and  a  judgment  rendered  against  a  co-de- 
fendant upon  a  cross  complaint  so  filed,  without  service  of  process  and 
without  an  appearance  by  him,  are  erroneous.  i 

From  the  Fayette  Circuit  Court. 

B.  F.  Claypoolf  J.  H.  Claypooli  C.  MerriU  and  R.  Con- 
nevy  for  appellant. 

L.  W.  Fhrea,  G.  C.  Flmea^  O.  Roehl  and  W.  C.  Forreyy 
for  appellees. 

NiBLACK,  J. — ^This  was  a  proceeding  for  an  injunction. 
William  Brumfield  and  John  G.  Diehlman  charged  that  on 
the  20th  day  of  June,  1877,  John  Swift  obtained  a  judgment 
in  the  Fayette  Circuit  Court  against  Thomas  S.  Monger,  as 
principal,  and  against  them  and  one  Jeptha  Stelle,  as  the 
sureties  of  the  said  Monger,  for  the  sum  of  $1 ,642  ;  that  on  the 
24th  day  of  June,  1877,  the  sajd  Swift,  without  the  knowl- 
edge or  consent  of  them,  the  said  Brumfield  and  Diehlman, 
by  an  entry  on  the  margin  of  such  judgment,  released  the 
said  Stelle  from  all  liability  on  the  same  and  as  a  party 
thereto ;  that,  on  the  20th  day  of  July,  1877,  Lewis  Monger 
and  George  H.  Monger  became  replevin  bail  for  the  stay 
of  execution  on  such  judgment  by  an  appropriate  entry  upon 
an  execution  which  had  already  been  issued  thereon,  and 
placed  in  the  hands  of  the  proper  sheriff ;  that,  on  the  24th 
day  of  August,  1877,  Joseph  B.  Jones,  with  a  full  knowl- 
edge of  the  release  of  the  said  Stelle,  also  became  replevin 
bail  for  the  stay  of  execution  on  said  judgment ;  that,  on 
the  10th  day  of  August,  1878,  the  said  Swift  caused  an  exe- 
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cution  to  be  issued  for  the  amount  still  remaining  due  on 
said  judgment,  and  to  be  delivered  to  Doctor  B.  Hall,*then 
sheriff  of  Fayette  county ;  that  the  said  Hall,  as  such  sheriff, 
was  threatening  to  levy  said  execution  on  the  property  of 
the  said  Brumfield  and  Diehlman.  Wherefore  an  injunc- 
tion was  demanded  against  the  said  John  Swift,  Lewis 
Monger,  George  H.  Monger,  Joseph  B.  Jones  and  Doctor 
B.  Hall,  the  sheriff,  and  each  of  them. 

On  the  2d  day  of  the  October  term,  1878,  of  the  court  be- 
low, a  default  was  taken  against  all  the  defendants  except 
Jones. 

On  the  4th  day  of  the  term  Jones  filed  a  cross  complaint 
against  his  co-defendants,  praying  to  be  released  from  all 
liability  on  the  judgment  described  in  the  complaint,  averring 
that  he  became  replevin  bail  on  such  judgment  with  the  un- 
derstanding and  agi'eement  with  Swift,  the  plaintiff  therein, 
that  he  should  only  become  liable  thereon  with  Lewis  Mon- 
ger and  George  H.  Monger,  the  other  replevin  bail,  and  that 
he  signed  the  entry  of  replevin  bail  on  said  judgment,  with 
the  express  understanding  and  agreement  with  said  Swift 
that  the  plaintiffs,  Brumfield  and  Diehlman,  had  consented 
and  agreed  to  the  release  of  Stelle  from  further  liability  on 
the  judgment,  and  were  to  remain  first  liable  on  such  judg- 
ment after  Thomas  S.  Monger,  the  principal  therein. 

On  the  day  following,  that  is  to  say,  on  the  fifth  day  of 
the  same  term,  the  defendants  John  Swift,  Lewis  Monger, 
George  H.  Monger,  and  Doctor  B.  Hall  were  called  to  an- 
swer the  cross  complaint  tiled  by  Jones,  and,  failing  to  appear 
or  answer,  a  default  was  entered  against  them.  On  the  tenth 
day  of  the  term  Swift  moved  to  set  aside  the  default  taken 
against  him  as  lastly  above  stated,  because  no  process  had 
been  served  upon  him  requiring  him  to  answer  the  cross 
complaint,  but  the  court  overruled  his  motion,  and  refused 
to  set  aside  the  default.  The  cause  was  then  submitted  to 
the  court  upon  the  complaint,  cross  complaint  and  the  evi- 
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dence,  and  the  court  made  a  fiDding  in  favor  of  the  plaintiflFs 
upon  their  complaint  and  in  favor  of  the  defendant  Jones 
on  his  cross  complaint,  and  rendered  separate  judgments 
upon  its  finding  accordingly. 

Swift  has  appealed  and  assigned  error  upon  several  deci- 
sions of  the  court  made  during  the  progress  of  the  cause, 
but,  in  his  brief,  he  has  only  invited  our  attention  to  the 
proceedings  and  judgment  upon  the  cross  complaint. 

When,  in  a  proceeding  in  chancery,  a  defendant  seeks  re- 
lief against  a  co-defendant,  as  to  matters  not  apparent  on 
the  face  of  the  original  bill,  he  must  file  his  cross  bill,  mak- 
ing parties  thereto  such  of  his  co-defendants  and  such  others 
as  are  necessary  to  the  relief  demanded,  and  process  is  re- 
quired to  bring  such  co-defendants,  as  well  as  others  who 
may  be  impleaded  with  them,  into  court.  This  rule  of 
practice  has  been  held  to  be  applicable  to  analogous  pro- 
ceedings under  our  code.  Fletcher  v.  Holmes^  25  Ind.  458  ; 
Joyce  v.  Whitney y  hi  Ind.  550.  As  a  rule  of  practice,  thia 
requirement  of  notice  to  a  co-defendant  of  the  filing  of  a 
cross  complaint  has  a  strict  application  to  the  case  before 
us,  as  actions  for  an  injunction  are  in  their  origin,  as  well 
as  in  all  their  essential  characteristics,  a  chancery  proceed- 
ing. The  court,  therefore,  erred  in  entering  a  default 
against  the  appellant  upon  the  cross  complaint  without  the 
service  of  process  upon  him,  and  without  an  appearance  by 
him  and  a  failure  to  plead.  All  the  subsequent  proceedings 
upon  the  cross  complaint  were  consequently  erroneous. 

The  judgment  upon  the  cross  complaint  is  reversed,  at 
the  costs  of  the  appellee  Jones,  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 
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Promissory  Note. — Set-Off  by  Endorsee. — Evidence. — ^In  a  suit  upon  oon- 
tract,  where  the  defendant  pleads,  by  way  of  set-off,  that  he  is  the 
owner  and  holder  of  certain  promissory  notes,  executed  by  the  plaintiff 
to  certain  persons,  and  endorsed  by  them  in  writing  to  the  defendant 
before  the  commencement  of  the  suit,  proof  of  such  endorsement  is 
necessary  to  any  recovery  by  defendant  upon  his  set-off. 

From  the  Hamilton  Circuit  Court. 

D.  Moss  and  JR.  H.  Stephenson^  for  appellant. 
T.  J.  Kane  and  T.  P.  Davis^  for  appellee. 

HowK,  J. — The  appellee  sued  the  appellant  in  a  com- 
plaint of  two  paragraphs,  wherein  he  alleged,  in  substance, 
that  the  appellant  was  indebted  to  him  in  the  sum  of  one 
hundred  dollars  for  one  horse  sold  and  delivered  by  him  to 
the  appellant,  with  the  express  agreement  that  the  appellant 
would  pay  the  appellee  the  cash  for  said  horse,  to  enable 
him  to  pay  off  and  remove  a  certain  chattel  mortgage  then 
held  by  another  party  on  one  wagon  and  two  mules,  belong- 
ing to  appellee,  which  the  appellant  agreed  to  pay ;  but,  in- 
:8tead  of  paying  the  money  as  he  agreed  to  do,  the  appellant 
falsely  and  fraudulently  pretended  to  have  purchased  certain 
notes  on  appellee,  which  he  offered  to  pay  in  lieu  of  the 
money  which  he  had  agreed  to  pay ;  to  appellee's  damage, 
in  the  sum  of  $100.  Wherefore  the  appellee  demanded 
judgment  for  $125,  and  for  other  proper  relief. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
5aid,  that  on  the  23d  day  of  October,  1878,  he  entered  into 
A  contract  with  appellant  to  sell  him  one  horse  at  the  price 
of  $95 ;  that,  by  the  terms  of  said  contract,  appellant  agreed 
to  pay  appellee  said  $95  to  enable  him  to  pay  a  certain 
mortgage,  held  by  one  Peter  Scott,  on  one  wagon  and  t^ 
mules  belonging  to  appellee ;  that,  in  pursuance  of  said 
agreement,  appellee  delivered  to  appellant  said  horse,  and 
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appellant  paid  $20,  promisiDg  to  pay  the  balance  of  said 
purchase-money  on  the  next  morning ;  that,  at  the  time  set 
for  such  payment,  appellee  demanded  the  balance  due  him  ; 
that  appellant  refused  to  make  such  payment  in  money,  but,, 
in  lieu  thereof ,  he  fraudulently  procured  two  certain  notes  of 
appellee  to  Cassabaum  &  Probst,  and  tendered  them  to 
appellee  instead  of  the  money  which  he  had  agreed  to  pay^ 
which  said  notes  appellee  refused  to  accept  in  payment,  but 
tendered  the  money  to  appellant  which  he  had  paid  appellee 
on  said  sale  and  demanded  a  rescission  of  said  contract  and 
the  retiirn  of  his  said  horse,  which  the  appellant  refused  to 
do,  to  appellee's  damage  in  the  sum  of  one  hundred  dollars. 
Wherefore,  etc. 

The  suit  was  commenced  before  a  justice  of  the  peace  of 
Hamilton  county,  and,  on  a  trial 'there  had  by  a  jury,  a  ver- 
dict was  returned,  and  a  judgment  was  thereon  rendered,  in 
favor  of  appellee  and  against  the  appellant,  in  the  sum  of 
seventy-five  dollars  and  the  costs  of  suit.  On  appeal  to  the 
court  below,  the  cause  was  again  tried  by  a  jury,  and  a  ver* 
diet  was  returned  for  the  appellee,  assessing  his  damages  in 
the  sum  of  one  hundred  dollars ;  and  over  the  appellant's 
motion  for  a  new  trial,  and  his  exception  saved,  the  court 
rendered'  judgment  on  the  verdict. 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  his  motion  for  a  new  trial ;  and, 

2.  In  overruling  his  motion  to  require  the  jury  to  find 
what  amount,  if  any,  was  due  him  on  his  answer  of  set-ofif. 

A  number  of  causes  for  a  new  trial  were  assigned  by  the 
appellant,  in  his  motion  therefor,  addressed  to  the  circuit 
court.  Without  setting  out  these  causes  at  length,  we  will 
consider  and  decide  such  questions  as  the  appellant's  learned 
counsel  have  presented  and  discussed,  in  their  brief  of  this 
action.  The  first  point  made  by  counsel  is,  that  the  verdict 
of  the  jury  was  not  sustained  by  sufficient  evidence.     la 
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other  words,  it  is  claimed  by  counsel,  as  we  understand  them, 
that  the  evidence  in  the  record  fully  sustained  the  answer  of 
«et-off ;  and  that,  upon  his  set-off,  the  appellant  was  entitled 
to  a  verdict  in  his  favor.  This  point  is  not  well  taken.  In 
liis  answer  of  set-off,  the  appellant  alleged,  in  substance,  that 
on  the  1st  day  of  January,  1876,  the  appellee,  by  his  two 
promissory  notes  of  that  date,  promised  to  pay  in  each  of 
said  notes,  to  the  order  of  Cassabaum  &  Probst,  the  sum  of 
131.82  one  day  after  the  date  thereof ;  that,  before  the  com- 
mencement of  this  suit,  the  said  Cassabaum  &  Probst,  by 
their  written  endorsement  thereon,  assigned  and  delivered 
biiid  notes  to  the  appellant ;  and  that  the  said  two  notes  were 
due  and  unpaid.  The  only  evidence  offered  by  the  appel- 
lant, in  support  of  his  set-off,  were  two  notes  of  the  same 
date  and  amount  as  those  described  therein,  purporting  to 
have  been  executed  by  the  appellee,  and  payable  one  day 
after  date  to  the  order  of  Cassabaum  &'  Probst.  The  ap- 
pellant did  not  prove,  or  offer  to  prove,  that,  before  the 
commencement  of  this  suit,  the  said  Cassabaum  &  Probst 
had  endorsed  said  notes  to  him,  as  alleged  in  his  answer; 
nor  did  he  produce  and  offer  in  evidence,  on  the  trial,  the 
written  endorsement  of  said  notes  by  said  Cassabaum  & 
Probst.  It  follows,  therefore,  that  the  evidence  in  the  rec- 
ord did  not  sustain  the  appellant's  answer  of  set-off.  Jack- 
son Township  v.  Barnes,  55  Ind.  136 ;  Keith  v.  Champers 
69  Ind.  477  ;  Wallace  v.  Beed,  70  Ind.  263  ;  Morgan  v.  The 
Smith  AmeHcan  Organ  Co. 9  73  Ind.  179.  The  appellant's 
evidence  showed  that  the  notes  described  in  his  set-off 
were  payable  to  Cassabaum  &  Probst,  and  it  wholly  failed 
to  show  that  they  had  parted  with  their  title  to  or  property 
in  said  notes,  by  endorsement  or  otherwise,  and  before  the 
commencement  of  this  suit  or  at  any  other  time. 

The  appellee's  evidence,  however,  fully  sustained  every 
material  averment  of  his  complaint,  and  the  verdict  of  the 
jury  was  supported  by  sufficient  evidence. 
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The  appellant's  counsel  also  insist  that  the  circuit  court 
**erred  in  not  requiring  the  jury  to  find  the  amount,  if  any- 
thing, due  the  appellant  on  his  set-off.*'  As  we  have  already 
said,  the  evidence  in  the  record  failed  to  show  that  anything 
was  due  the  appellant  on  his  set-off ;  and,  as  the  jury  did  not 
allow  him  anything  on  account  of  his  set-off,  we  must  conclude 
that  they  took  the  same  view  of  the  evidence  that  we  have 
taken,  and  therefore  virtually  found  that  it  did  not  show 
anything  to  be  due  him  on  his  set-off.  Under  this  view  of 
the  evidence,  it'  is  very  clear,  we  think,  that  the  court  did 
not  err  in  its  refusal  to  require  the  jury  to  find  the  amount, 
if  anything,  due  the  appellant  on  his  set-off. 

It  is  claimed  by  the  appellant's  counsel  that  the  damages 
assessed  were  excessive,  and  this  was  assigned  as  a  cause 
for  a  new  trial  in  the  motion  therefor.  .This  point  is  well 
taken.  The  evidence  showed  that  the  horse  in  controversy 
was  fairly  worth  the  sum  of  $100,  and  that,  at  the  time  he 
agreed  to  buy  the  horse,  the  appellant  paid  the  appellee 
thereon  the  sura  of  $20,  which  money  the  latter  retained 
and  had  never  returned.  It  follows  that  the  damages  as- 
sessed by  the  jury  were  excessive,  in  the  sum  of  $20. 

If,  therefore,  the  appellee  will,  within  sixty  days  from 
this  date,  file  with  the  clerk  of  this  court  his  remittitur  of 
$20  of  the  verdict  and  judgment,  as  of  the  date  of  the  judg- 
ment below,  the  judgment  will  be  aflSrmed ;  otherwise  it 
will  be  reversed,  and,  in  either  event,  at  the  appellee's  costs 
m  this  court. 


■♦•♦ 


No.  8041. 

Floore  v.  Steigelmayer  et  al. 

PLBADI17G.— iVbminaZ  Party.— Husband  and  Wife,— In  au  action  against  a 
husband  and  wife,  to  enforce  a  lien  against  the  wife's  real  estate,  he  is 
a  nominal  party,  and  defences  pleaded  by  her  are  available  for  him. 


76    479 
138    599 


480  SUPREME  COUET  OF  INDIANA, 


Floore  v.  Steigelmayer  et  aL 


Same,— Counter- Claim, — General  Verdict.— Whtre^  in  such  case,  the 
husband  sets  up  separate  defences,  and  the  wife  makes  a  counter-claim 
for  damages,  praying  a  caucellation  or  satisfaction  of  the  plaintifi-ft 
lien,  a  general  verdict  for  the  defendants  is  sufficient. 

Verdict. — Inconsistent  Defences. — A  general  verdict  in  favor  of  a  defend- 
ant, vrho  has  pleaded  inconsistent  defences,  is  good. 

«ruDOMENT. — Verdict, — Objections  to  the  form  or  substance  of  a  verdict 
or  judgment  can  not  be  made  in  this  court,  unless  first  properly  pre- 
sented to  the  circuit  court. 

Conflicting  'Evidence.— Preponderance.— The  Supreme  Court  will  not 
undertake  to  determine  the  preponderance  of  conflicting  evidenoe. 

From  the  Clark  Circuit  Court. 

M.  B.  Williams  and  P.  H,  Jewett^  for  appellant. 
C.  L.  Jewett^  for  appellees. 

Woods,  J. — ^The  appellant  sued  the  appellees,  William  and 
Louisa  Steigelmayer,  husband  and  wife,  to  foreclose  a  lien 
against  certain  real  estate  of  the  said  Louisa,  reserved  in  the 
deed  for  the  land,  made  to  her  by  the  appellant.    The  ap- 
pellees severed  in  their  defences,  said  Louisa  setting  up  a 
counter-claim  for  damages  on  account  of  alleged  misrepre- 
sentations made  by  the  appellant  concerning  the  property  so 
conveyed  by  him  to  her,  and  praying  a  cancellation  of  the 
lien,  and  for  a  judgment  against  the  appellant  for  the  excess 
of  her  damages  over  his  claim  ;  and  the  said  William  answer- 
ing, firsty  that  the  plaintiff  was  not  the  real  party  in  interest  in 
the  action  ;  second,,  that  the  lien  in  the  complaint  mentioned 
was  created  and  reserved  without  any  consideration ;  and, 
thirds  by  a  general  denial.     The  plaintiff  replied  by  a  general 
denial,  and  by  counter-claim,  charging  fraud  against  the  said 
Louisa,  in  reference  to  the  property  by  her  conveyed  to  him 
in  exchange  for  that  by  him  conveyed  to  her.     The  jury  re- 
turned a  general  verdict  *'for  the  defendants,"  upon  which 
the  court  gave  judgment  that  the  plaintiff  take  nothing  by 
his  suit,  and  that  the  lien,  by  him  reserved,  be  declared  sat^ 
isiied  and  annulled. 

The  appellant  insists  that  the  verdict  is  inconsistent  and 
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repugnant,  and  did  not  warrant  so  much  of  the  judgment  as 
declared  the  lien  satisfied.  The  appellant  did  not  move  for 
a  ventre  de  novo,  and  made  no  objection  to  the  form  or  sub- 
stance, either  of  the  verdict  or  of  the  judgment  rendered 
thereon.  It  is  settled  by  numerous  decisions  that  such  ob- 
jections can  not  be  made  in  the  first  instance  in  this  court. 
Baj/lessY.  Glenn,  72  Ind.  5  ;  Teal  v.  Spangler^  72  Ind.  380 ; 
Douglass  v.  The  State^  72  Ind.  385. 

The  verdict,  however,  was  a  proper  one,  and  warranted 
the  judgment  which  was  rendered.  The  defendant  Louisa^ 
who  alone  had  a  real  interest  in  the  defence,  filed  no  plea» 
except  her  counter-claim,  and  the  general  finding  in  her  fa- 
vor, without  assessing  any  damages,  is  equivalent  to  a  find- 
ing that  her  counter-claim  had  been  established  in  a  sum 
equal  to  the  claim  of  the  plaintiff ;  and,  upon  that  finding, 
she  Tvas  entitled  to  the  affirmative  relief  prayed,  namely, 
that  the  lien  be  declared  satisfied,  but  she  was  not  entitled, 
as  counsel  have  suggested,  to  a  personal  judgment  over 
against  the  appellant,  because  the  verdict  does  not  state  any 
sum  due  her,  over  and  above  the  demand  of  the  appellant, 
which  she  did  not  denv. 

Without  any  plea  on  his  behalf,  the  appellee  William 
would  have  been  entitled  to  a  judgment  in  his  favor  upon  a 
finding  in  favor  of  his  co-defendant ;  but  even  if  his  answers 
had  been  necessary',  and  had  all  been  good  (as  probably 
the  third  only  is),  the  verdict  would  still  have  been  good. 
As  between  him  and  the  plaintiff,  though  all  his  answers 
could  not  have  been  true,  because  inconsistent  with  each 
other,  the  verdict  would  be  interpreted  as  a  finding  that 
some  one,  at  least,  of  the  answers  had  been  proven,  and  it 
would  be  immaterial  to  determine  which,  and  the  fact  that 
the  same  verdict  included  a  finding  for  Uie  other  defendant 
could  not  affect  its  validity.  On  the  contrary,  that  fact  ia 
sufficient  to  indicate  on  what  ground  the  verdict  rested. 
Vol.  76 31 


76    4« 
128    S71 


482  SUPREME  COURT  OF  INDIANA, 

Record  et  ux,  v.  Ketcham. 

Counsel  for  the  appellant  urge  us  to  consider  the  weight 
of  conflicting  evidence,  and  even  to  declare  the  testimony  of 
two  witnesses  unworthy  of  belief.  The  rule  on  this  subject, 
which  forbids  interference  by  us,  need  not  be  restated. 

There  was  evidence  tending  to  show  an  amount  of  dam- 
ages under  the  counter-claim  equal  to  the  sum  which  the 
jury  allowed.  We  can  not,  therefore,  disturb  the  verdict  on 
account  of  excessive  damages. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 


»•• 


No.  S572. 

Record  et  ux.  v.  Eetgham. 

"pRACTiCE.—Amendment.-'Change  of  Issues.  ^Be- Swearing  Jkry.— In  tti 
action  to  compel  the  execution  of  a  trust  in  regard  to  real  estate,  after 
the  evidence  was  heai*d  the  complaint  was  dismissed.  A  counter-claim 
had  been  pleaded  jointly  by  two  defendants.  After  the  dismissal  of  the 
suit,  the  counter-claim  was  dismissed  as  to  one  of  the  defendants,  and 
then,  alter  the  court  had  begun  to  instruct  the  jury,  and  was  stating  tlie 
Issues  to  the  jury,  the  remaining  defendant  was  permitted  to  amend 
Che  counter-claim  by  strildng  out  the  name  of  the  dismissed  defendant 
and  all  aUegations  of  title  in  him.  The  evidence  showed  that  there  had 
been  a  conveyance  of  the  real  estate  to  the  dismissed  defendant  by  the 
one  remaining,  which  was  in  fact  a  mortgage,  and  that  it  had  been  paid 
and  the  land  reconveyed  to  the  remaining  defendant. 

ffeldy  that  the  amendment  did  not  change  the  issues  so  as  to  require  the 
jury  to  be  re-sworn. 

Save.— Defendant  in  Foreclosure  Proceeding. ^Adverse  Po««e«»ton.— The  de- 
fendant in  a  foreclosure  proceeding,  in  possession  after  sale,  does  not 
hold  adversely  to  the  purchaser  at  the  foreclosure  sale,  nor  to  those 
claiming  under  him. 

8amb.— G'rantor  and  Orantee.-~-The  possession  of  a  grantor  Is  not  advene 
to  the  grantee,  nor  to  those  claiming  under  him. 

From  the  Owen  Circuit  Court. 
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O.  W.  Grubbsj  J.  H.  Jordan^  L.  Ferguson  and  M,  H. 
Parks i  for  appellants. 

W.  R.  Harrison  and  W.  E.  McCord^  for  appellee. 

BiCKNELL,  C.  C. — On  the  29tli  of  February,  1876,  Jack- 
son Record  and  wife  conveyed  about  400  acres  of  land,  of 
the  value  of  about  $24,000,  by  an  unconditional  warranty 
deed,  to  James  C.  Ferguson,  Edward  B.  Howard  and  Na- 
than H.  Neeld,  for  the  consideration  of  $7,000.  The  gran- 
tees, at  that  time,  held  a  mortgage  on  the  land,  dated  April 
22d,  1874,  given  by  the  grantors  to  secure  an  indebtedness 
of  $7,000.  The  land  was  also  subject  to  another  mortgage, 
given  by  the  same  grantors  to  the  Indianapolis  Insurance 
Company  to  secure  a  debt  of  $8,000,  dated  April  9th,  1871. 
This  last  mortgage  had  been  foreclosed  and  the  land  had 
been  sold  at  the  foreclosure  sale  to  one  William  Henderson, 
on  the  8th  of  January,  1876.  Ferguson,  Howard  and  Neeld, 
on  the  21st  of  January,  1877,  sold  the  land  to  John  L. 
Ketcham  for  $22,000,  and  John  L.  Ketcham,  in  July,  1878, 
sold  the  land  to  Alexander  E.  Orr.  Soon  afterward  Record 
and  wife  brought  this  suit  in  the  Morgan  Circuit  Court, 
against  Ferguson,  Howard,  Neeld,  Ketcham  and  Orr,  alleg- 
ing that  said  deed  to  Ferguson,  Howard  and  Neeld  was 
made  upon  certain  trusts  for  the  benefit  of  Record  and  wife, 
who  had  remained  in  possession  of  the  land  all  the  time, 
and  that  said  conveyances  to  Ketcham  and  Orr  were  made 
without  the  knowledge  or  consent  of  Record  and  wife,  and 
were  taken  by  Ketcham  and  Orr  with  full  notice  of  said 
trusts.  The  complaint  prayed  that  the  deeds  to  Ketcham 
and  Orr  might  be  set  aside,  and  that  Ferguson,  Howard  and 
Neeld  might  be  compelled  to  execute  said  trusts,  and  for  all 
other  proper  relief.  Before  any  answer  was  filed,  the  suit 
was  dismissed  as  to  the  defendants  Ferguson,  Howard  and 
Neeld.  The  defendants  Ketcham  and  Orr  answered  sepa- 
rately, and  the  plaintiffs  replied  to  said  answers,  but  no 
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question  arises  upon  these  pleadings.  Ketcham  and  Orr 
also  filed  a  joint  plea,  which  they  call  '*a  counter-claim  and 
cross  complaint,"  but  it  is  really  a  counter-claim  only.  In 
this  counter-claim  they  allege  a  foreclosure  of  the  mortgage 
of  the  Indianapolis  Insurance  Company,  and  a  foreclosure 
sale  to  Henderson,  and  that  he  assigned  his  certificate  of 
sale  to  the  said  James  C.  Ferguson,  to  whom  the  sheriff 
made  a  deed  for  the  land,  which  was  recorded  on  July  5th, 
1877,  and  was  on  record  when  said  defendants  Ketcham  and 
Orr  accepted  their  said  conveyances,  and  that  the  plaintiffs' 
mortgage  to  Ferguson,  Howard  and  Neeld  was  also  then  on 
record,  and  that  the  unconditional  conveyance  of  plaintiffs 
to  Ferguson,  Howard  and  Neeld  was  also  then  on  record, 
and  that  they  relied  on  said  deeds  so  found  of  record  and 
bought  without  notice  of  any  equity  of  appellants;  that 
Ketcham  bought  from  Ferguson,  Howard  and  Neeld  for  a 
valuable  consideration,  to  wit,  $22,000,  and  owns  the  land 
and  is  wrongfully  kept  out  of  possession  by  plaintiffs,  U> 
his  damage  of  $1,000  ;  that  plaintiffs  are  wrongfully  claim- 
ing title  and  some  equity,  which  claim  is  a  cloud  upon  the 
title  of  said  defendants.  The  prayer  of  the  counter-claim 
is,  that  the  title  of  Ketcham  may  be  quieted,  and  the  plain- 
tiffs enjoined,  etc.,  and  that  Ketcham  may  recover  posses- 
sion, and  may  have  all  other  proper  relief. 

The  plaintiffs  filed  a  demurrer  to  the  counter-claim.  The 
demurrer  was  overruled,  and  the  plaintiffs  excepted.  They 
then  filed  their  answer  to  the  counter-claim,  to  wit,  the  gen- 
eral denial  and  a  special  defence.  Ketcham  and  Orr  replied 
to  said  special  defence.  The  issues  were  tried  by  a  jury,  and, 
after  the  evidence  was  all  heard,  the  plaintiffs  dismissed 
their  suit,  and  the  counter-claim  was  dismissed  as  to  the  de- 
fendant Orr ;  and,  after  the  court  had  begun  to  instruct  the 
jury,  and  was  stating  the  issues  to  the  jury,  the  court  granted 
leave  to  said  Ketcham  to  amend  said  counter-claim  by  strik- 
ing out  the  name  of  said  Orr  and  all  that  part  of  the  coun* 


NOVEMBER  TERM,  1881.        •  485 

Becord  et  nx,  v,  Ketcham. 

ter-claim  which  alleged  title  in  said  Orr ;  to  which  decision 
of  the  court,  in  granting  such  leave  to  amend,  at  that  stage 
of  the  cause,  without  re-swearing  the  jury,  the  plaintiffs  at 
the  time  excepted.  The  jury  returaed  a  verdict  for  the  de- 
fendant John  L.  Ketcham,  with  $600  damages  for  the  de- 
tention of  the  lands.  The  plaintiffs  moved  for  a  new  trial, 
the  court  overruled  the  motion,  and  the  plaintiffs  excepted. 
JudgJDient  was  rendered  upon  the  verdict,  and  the  plaintiffs 
appealed. 

The  appellants  assign  errors  as  follows : 

1st.  The  court  erred  in  overruling  the  demurrer  to  the 
counter-claim ; 

2d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial ; 

3d.  The  court  erred  in  permitting  the  counter-claim  to 
l)e  amended ;  and, 

4th.  The  counter-claim  does  not  contain  facts  sufficient 
to  constitute  a  cause  of  action. 

Of  these  alleged  errors,  the  first  and  fourth  are  not  dis- 
oussed  in  the  appellants'  brief,  and  are  therefore  regarded 
as  waived.  As  to  the  third,  it  has  been  held  that,  after  a 
jury  has  been  sworn  and  evidence  heard,  a  complaint  can 
not  be  amended  so  as  to  introduce  a  new  cause  of  action. 
Miles  V.  Vanhom,  17  Ind.  245  ;  Proctor  v.  Owena^  18  Ind. 
21 ;  Hoot  V.  Spade y  20  Ind.  326.  And  the  subsequent  plead- 
ings may  be  amended  after  evidence  heard,  provided  that 
the  issues  be  not  thereby  changed.  Shank  v.  Fleming^  9 
Ind.  189  ;  Kerstetterv,  Raymond^  10 Ind.  199  ;  Blxmngamp  v. 
^lasingame,  24  Ind.  86.  Whenever  the  issues  are  changed 
after  the  jury  has  been  sworn,  the  jury  must  be  re-sworn. 
Ostrander  y.  Clark,  8  Ind.  211 ;  Kerstetter  v.  Raymond^ 
supra;  Hoot  v.  Spade,  supra;  Kerschbaughei*  v.  Slusser,  12 
Ind.  453. 

In  the  case  at  bar,  after  the  evidence  was  heard,  the  com- 
plaint was  dismissed.     A  counter-claim  had  been  pleaded 
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jointly  by  the  two  defendants.  After  the  dismissal  of  the 
suit,  the  counter-claim  was  dismissed  as  to  one  of  the  defend- 
ants, and  then  the  remaining  defendant  was  permitted  to 
amend  the  counter-claim,  by  striking  out  the  name  of  the 
dismissed  defendant  and  all  the  allegations  of  title  in  him. 
It  had  appeared  in  evidence  that  the  conveyance  by  Ketcham 
to  Orr  was  really  a  mortgage,  and  that  Keteham  had  paid 
the  mortgage,  and  Orr  had  reconveyed  the  land  to  Ketcham. 
Here  was  technically  a  change  of  the  issues,  but  not  such  a 
change  as  required  the  jury  to  be  re-sworn.  The  matter  to 
be  tried  and  determined  as  between  the  appellants  and 
Ketcham  remained  after  the  amendment  substantially  the 
same  as  before.  Landry's  Adm'r  v.  Durham^  21  Ind. 
232 ;  Hackney  v.  Williams^  46  Ind.  413.  There  was  no 
substantial  error  in  permitting  such  amendment  of  the  coun- 
ter-claim, or  in  failing  to  have  the  jury  re-sworn. 

The  motion  for  a  new  trial  was  upon  the  following  reasons : 

1st.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence ; 

2d.   The  verdict  of  the  jury  is  contrary  to  law ; 

3d.  The  court  erred  in  giving  to  the  jury,  of  its  own 
motion,  each  of  the  instructions,  from  one  to  ten  inclusive ; 

4th.  The  court  erred  An  refusing  to  give  to  the  jury  in- 
structions one  and  two,  as  requested  by  the  plaintiffs ; 

5th.  The  court  erred  in  refusing  to  permit  the  plaintiff 
Jackson  Record  to  testify  that  at  the  time  of  the  execution 
of  the  deed  to  Ferguson,  Howard  and  Neeld,  he  (Record) 
and  his  co-plaintiff  had  and  held  open,  notorious  and  exclu- 
sive possession  of  the  land  in  controversy,  under  an  adverse 
claim  against  said  gtantors  Ferguson,  Howard  and  Neeld ; 

6th.  This  referred  to  the  action  of  the  court  in  permit- 
ting the  amendment  of  the  counter-claim,  which  has  already 
been  considered. 

In  reference  to  the  fifth  reason  for  a  new  trial,  it  appears 
by  bill  of  exceptions  No.  2,  that  the  plaintiffs  offered  to 
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prove  by  Jackson  Record,  that  at  the  time  the  real  estate 
in  question  was  conveyed  to  said  Ketcham  by  Ferguson, 
Howard  and  Neeld,  the  said  Record  and  wife  were  in 
open,  notorious  and  exclusive  possession  of  said  real  es- 
tate, and  had  been  for  more  than  twenty  years,  and  were 
then  and  there  claiming  the  right  to  have  and  hold  such  pos- 
session by  virtue  of  a  right  and  interest  reserved  to  them 
at  the  time  they  conveyed  said  land  to  Ferguson,  Howard 
and  Neeld,  and  that  said  Record  would  have  stated  that 
such  were  the  facts,  had  he  been  permitted  to  testify ;  that, 
to  the  introduction  of  said  testimony,  the  defendant  Ketcham 
objected,  for  the  reason  that  such  possession  could  in  no 
manner  be.notice  him,  nor  affect  his  rights  in  the  premises, 
which  objection  the  court  sustained  and  refused  to  permit 
said  Record  to  testify  to  said  facts. 

There  was  no  error  in  refusing  to  admit  such  testimony. 
Ferguson  was  holding  title  under  the  foreclosure  sale.  Rec- 
ord was  the  defendant  in  the  foreclosure  decree  ;  his  posses- 
sion was  not  adverse  to  Ferguson  or  those  claiming  under 
him.  Foust  v.  Moorman^  2  Ind.  17;  Webb  v.  Thompson^ 
23  Ind.  428 ;  Bowe  v.  Beckett,  30  Ind.  154 ;  Vannoy  v. 
Blessing,  36  Ind.  349.  These  cases  also  show  that  the  pos- 
session of  the  grantor  is  not  adverse  to  the  grantee  nor  to 
those  claiming  under  him.  Ferguson,  who  conveyed  to 
Ketcham,  not  only  held  title  under  the  foreclosure,  but  had 
a  warranty  deed  from  Record  and  wife.  Tuttle  v.  Church- 
man, 74  Ind.  311.  The  third  reason  for  a  new  trial  is  error 
of  the  court  in  each  of  the  instructions  given  by  the  court 
of  its  own  motion. 

In  the  4th  instruction  the  court  says:  *<But  before  you 
can  find  for  the  defendant.  Record,  upon  this  issue,  you  will 
have  to  find,  that,  at  the  time  Ketcham  took  his  deed  from 
Ferguson  for  the  land,  he,  Ketcham,  had  actual  notice  of  the 
contract  or  arrangement  with  Ferguson."  Again,  in  the  5th 
instruction,  the  court  told  the  jury  **The  fact  that  Record 
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was  in  possession  of  these  lands,  amounted  to  no  construc- 
tive notice,  that  he,  Record,  was  holding  by  any  adverse  title 
as  against  Ferguson ;  it  is  no  notice  to  Ketcham  or  any 
grantee  of  Ketcham.''  To  the  same  effect  is  the  6th  in- 
struction given  to  the  jury  by  the  court. 

The  same  authorities  hereinbefore  cited,  showing  that  the 
exclusion  of  the  proposed  testimony  of  Record  was  right, 
show  also  that  there  was  no  error  in  the  foregoing  instruc- 
tions, and  we  find  no  error  in  any  of  the  instructions  given 
by  the  court. 

The  only  remaining  cause  alleged  for  a  new  trial  is  the 
second,  to  wit,  that  the  verdict  was  contrary  to  law,  and 
this  is  without  foundation. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  ilpon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 


♦  •» 
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OONVETANCE. — Covenants  Bunning  with  Land.— Partition  Fenoe»S<a^ 
ment. — Deed, — Privity  of  Estate. — Vendor  and  Purchaser. — Case  Distin- 
guished.— ^In  an  action  for  the  recovery  of  money  expended  in  repairing 
a  partition  fence,  the  defendant  answered,  aUeging  that  at  a  certain 
date  A.,  being  the  owner  of  the  land  now  owned  by  the  plaintiff  and 
defendant,  conveyed  to  one  B.  the  land  owned  by  the  defendant, 
which  adjoins  that  of  the  plaintiff;  that  the  deed  of  conveyance  to  B. 
contained  a  covenant^  '^that  the  said  grantors,  for  themselves,  flidr 
heirs,  assigns,  executors  and  administrators,  do  hereby  agree  and  cove- 
nant, as  a  part  of  this  conveyance,  that  they  will  iorever  maintain  and 
keep  up  a  good  and  sufficient  fence  or  waU  on  the  Une  between  tbem 
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and  the  said'"  B.;  that  the  defendant  purchased  of  B.  and  received 
from  him  a  warranty  deed;  that  the  plaintiff  acquired  title  fi'om  A.,  and 
that  the  deeds  forming  his  chain  of  title  all  contained  full  covenants  of 
warranty;  that  the  partition  fence  named  in  the  complaint  is  on  the 
line  designated  in  the  deed  of  A.  to  B.  containing  the  foregoing  covenant. 

Seld,  that  the  answer  was  sufficient  on  demurrer. 

Meld^  also,  that  the  covenant  in  the  deed  of  A.  to  B.  was  not  a  personal 
covenant,  hut  one  running  with  the  land,  and  imposed  a  hurden  upon  it 
in  the  hands  of  A.'s  grantees,  near  or  remote.  Block  v.  Isham,  28  Ind. 
37,  and  Taylor  v.  Owen,  2  Blackf .  301,  distinguished. 

Held,  also,  that  there  was  the  requisite  privity  of  estate  between  the  cove- 
nantor and  covenantee  f#r  the  covenant  to  operate  upon  the  land  now 
owned  by  the  plaintiff,  and  that  he  took  it  burdened  ii\ith  the  cove- 
nant of  an  easement  running  with  the  land,  in  favor  of  defendant. 

Same. — Easement. — The  grant  of  a  strip  of  land,  and  a  covenant  to  main- 
tain a  fence  thereon,  imposed  an  easement,  in  favor  of  the  grantee,  upon 
the  adjacent  lands  of  the  grantor. 

Same. — Notice  Furnished  by  Deeds, — A  purchaser  of  real  estate  is  bound 
to  take  notice  only  of  such  conveyances  as  have  been  executed  by  a 
grantor  through  whom  he  derives  title,  but  he  is  chargeable  with  knowl- 
edge of  all  information  supplied  by  deeds  either  of  his  immediate  or 
remote  grantors. 

Same. — An  easement  is  an  Interest  in  land,  and  where  notice  thereof  is 
furnished  by  the  deeds  of  the  grantor,  his  grantee  is  bound  thereby. 

From  the  Putnam  Circuit  Court. 

M.  A.  Moore  and  G.  C.  Moore,  for  appellant. 

J.  Birch,  J.  J.  Smiley  and  W.  G.  Neff,  for  appellee. 

Elliott,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  for  the  recovery  of  money  expended  in  re- 
pairing a  partition  fence.  The  only  error  assigned  is,  that 
the  court  erred  in  sustaining  a  demurrer  to  the  answer  of 
the  appellant. 

The  material  allegations  of  the  answer  are,  in  substance, 
these :  On  the  16th  day  of  December,  1858,  one  Simon 
Lisby  was  the  owner  of  the  lands  now  owned  by  the  appel- 
lant and  appellee  ;  that,  on  that  day,  he  conveyed  to  Richard 
M.  Hazlett  the  land  now  owned  by  the  appellant,  and  which 
adjoins  that  of  appellee ;  that  the  deed  conveying  said  land 
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contained  the  following  covenant :  ** And  the  said  grantors, 
for  themselves,  their  heirs,  assigns,  executors  and  admiDis- 
trators,  do  hereby  agree  and  covenant  as  a  part  of  this  con- 
veyance, that  they  will  forever  maintain  and  keep  up  a  good 
and  sufficient  fence  or  wall  on  the  line  between  them  and 
the  said  Richard  M.  Hazlett;"  that  appellant  purchased  of 
Hazlett  and  received  from  him  a  deed  of  warranty  ;  that  ap- 
pellee also  acquired  title  from  the  said  Lisby,  and  that  the 
deeds  forming  the  appellee's  chain  of  title  all  contained  full 
covenants  of  warranty ;  that  the  fence  named  in  the  com- 
plaint is  on  the  line  designated  in  the  deed  of  Lisby  contain- 
ing the  foregoing  covenant. 

Appellant's  theory  is,  that  the  covenant  in  Lisby' s  deed 
to  Sichard  M.  Hazlett  is  a  covenant  running  with  the  land, 
and  imposed  a  burden  upon  the  land,  and  that  all  of  Lisbj's 
grantees,  near  or  remote,  took  the  land  charged  with  this 
burden.  The  appellee,  upon  the  other  hand,  contends  that 
the  covenant  was  a  personal  one,  creating  a  personal  charge 
against  Lisby,  but  imposing  no  burden  upon  the  land  which 
would  follow  it  into  the  hands  of  his  grantees. 

Much  reliance  is  placed  upon  the  case  of  Bromon  v. 
Coffin,  108  Mass.  175  (S.  C,  11  Am.  R.  335).  In  that 
case,  the  person  from  whom  both  of  the  litigants  deriyed 
title  had  conveyed  a  strip  of  ground  to  a  railway  company, 
and  in  the  deed  of  conveyance  was  written :  "I,  the  said  T. 
G.  Coffin,  hereby  covenant  that  I  and  my  hell's  and  assigns 
will  make  and  maintain  a  sufficient  fence  through  the  whole 
length  of  that  part  of  the  railroad  which  runs  through  my 
farm  ;  this  covenant  of  maintaining  the  fence  to  be  perpetual 
and  obligatory  upon  me  and  all  persons  who  shall  become 
owners  of  the  land  on  each  side  of  said  railroad."  This  was 
held  to  be  a  covenant  running  with  the  land  and  not  a  mere 
personal  covenant,  the  court  sa)ring:  '*It  was  therefore 
rightly  ruled  at  the  trial,  that  the  clause  in  Coffin's  deed 
did  not  create  a  merely  personal  obligation,  but  constituted 
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an  incumbrance  upon  his  adjoining  l&nds."  It  was  alsoi 
held  that  a  privity  of  estate  was  created,  because  such  a 
covenant  conveyed  an  easement  in  the  lands  of  the  grantor  ta 
the  grantee.  Cases  are  cited  which  strongly  support  the 
decision  of  the  court.  Among  them  are  Wheelocky.  Thayer , 
16  Pick.  68 ;  Morse  v.  Aldrich,  19  Pick.  449 ;  Savage  v. 
Mason,  3  Gush.  500 ;  Van  Rensselaer  v.  Read,  26  N.  Y.  558  ; 
TF'oo(Zrw^v.2Venton,c^c.,(7o.,2Stockton,489 ;  CarvY.Low- 
ry*8  Adm'Xj  27  Pa.  St.  257.  The  case  of  Savage  v.  Mason^ 
supra,  is  said  to  be  "the  strongest  case  in  favor  of  the  posi- 
tion  that  the  clause  in  Coffin's  deed  was  a  covenant  running- 
with  the  adjoining  lands."  In  the  case  last  named,  a  cove- 
nant very  like  that  in  the  case  we  have  in  hand  was  held  to* 
run  with  the  land,  and  it  was  said :  "The  liability  to  perform » 
and  the  right  to  take  advantage  of,  this  covenant,  both  pass 
to  the  heir  or  assignee  of  the  land,  to  which  the  covenant  is- 
attached.  This  covenant  can  by  no  means  be  considered  as 
merely  personal,  or  collateral,  and  detached  from  the  land." 
In  the  case  of  Easter  v.  Little  Miami,  etc.,  Co.,  14  Ohio 
St.  48,  the  covenant  in  the  deed  was  expressed  in  this  lan- 
guage, that  he,  the  grantor,  "his  heirs  and  assigns,, 
should  build  and  keep  up  a  fence  on  each  side"  of  the  right 
of  way  granted,  and  this,  after  a  very  able  and  exhaustive 
discussion,  was  held  to  impose  a  burden  upqn  the  land  of 
the  grantor,  which  passed  with  it  into  the  hands  of  his 
grantees.  The  Supreme  Court  of  Vermont  in  Kellogg  v.. 
Robinson,  6  Vt.  276,  in  deciding  upon  the  effect  of  a  cove- 
nant very  similar  in  its  terms  to  that  before  us,  examined 
with  much  care  the  ancient  authorities,  and  held  it  to  be  a 
covenant  running  with  the  land.  Among  the  authorities 
there  cited  is  the  old  case  of  Bally  v.  Wells,  3  Wils.  25,. 
where  it  was  said :  "If  lessee  covenants  to  build  a  wall  and 
assigns  over  his  estate,  the  grantee  of  the  reversion  shall 
have  covenant  against  the  assignee,  notwithstanding  the 
covenant  wants  the  word  assigns,  yet  every  assignee,  by 
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accepting  possession,  hath  made  himself  subject  to  all  cove- 
nants concerning  the  land,  but  not  to  collateral  covenants." 
In  the  case  of  Boyle  v.  Tamlyn^  6  B.  &  C.  329,  Batley,  J., 
«ays:  "Such  a  right  to  have  fences  repaired  by  the  owner 
of  adjoining  lands,  is  in  the  nature  of  a  grant  of  a  distiDct 
•easement,  affecting  the  land  of  the  grantor."  In  Blainv. 
Taylor 9  19  Abb.  Pr.  228,  the  covenant  was  very  like  the  one 
upon  which  the  present  contest  is  waged,  and  it  was  held, 
that  it  created  an  interest  in  adjoining  lands  of  the  grantor, 
and  ran  with  the  land  to  those  deriving  title  from  him.  hi 
that  case  it  was  said:  "Although  a  covenant  is  made  by 
one  for  *himself ,  his  heirs  and  assigns,'  yet  if  the  thing  to 
be  done  is  merely  collateral,  and  in  no  respect  concerns  the 
land,  an  assignee  is  not  bound.  *  *  The  covenant  in 
the  case  before  us,  however,  is  not  collateral,  but  relates 
to  the  land  itself.  The  keeping  of  a  fence  *  in  repair, 
affects  the  land  as  much  as  keeping  a  house  or  any  other 
building  on  the  premises,  in  repair." 

It  is  true,  as  appellee  asserts,  that  there  must  be  a  privity 
of  estate  between  the  covenantor  and  covenantee.    There  is 
in  this  case  the  requisite  privity  of  estate.    The  grant  of  the 
strip  of  land  and  the  covenant  to  maintain  a  fence  imposed 
jin  easement  in  favor  of  the  grantee  upon  the  adjacent  lands 
of  the  grantor.     This  is  expressly  adjudged  in  most,  and 
impliedly  held  in  all,  of  the  cases  cited.     This  easement 
passes,  and  can  only  pass,  with  the  grant  of  the  dominant 
•estate  to  which  it  is  attached.     Moore  v.  Crose^  43  Ind.  30 ; 
Washburn  on  Easements,  87.      There  was,  therefore,  privity 
of  estate  between  the  covenantor  and  the  covenantee ;  for  the 
covenant  operated  upon  the  lands  now  owned  by  the  appel- 
lee.    Counsel  are  mistaken  in  their  statement  that  the  ap- 
pellant never  acquired  any  interest  in  the  land  now  owned 
by  the  appellee ;  for,  as  we  have  seen,  such  an  interest  was 
acquired,  although  it  is  true  that  the  interest  was  but  an 
casement.     The  appellee  is,  therefore,  a  privy  in  estate  own- 
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ing  land  burdened  by  a  covenant  running  with  it  in  favor  of 
the  appellant. 

The  case  of  Block  v.  Isham^  28  Ind.  37,  is  not  in  point. 
In  that  case  the  agreement  was  not  embodied  in  the  deed 
conve3dng  the  premises,  but  was  a  separate  and  independent 
agreement.  Nor  was  there  in  that  case  any  continuing  cov- 
enant, but  simply  a  personal  contract  that  when  one  of  the 
contracting  parties  used  a  partition  wall  built  by  the  other^ 
he  should  pay  the  one-half  of  the  original  cost  thereof.  It 
was  held  in  Taylor  v.  Owen^  2  Blackf.  301,  that  a  covenant 
granting  the  exclusive  right  to  carry  on  a  certain  business 
upon  premises  demised  to  a  lessee,  and  agreeing,  that-  such 
business  should  not  be  caiTied  on  by  any  person  upon  any 
other  lands  owned  by  the  lessor,  was  a  mere  personal  cove- 
nant. In  that  case  it  was  said :  "Such  a  right  of  the  pro- 
prietor of  real  estate  to  cany  on  trade  upon  his  premises > 
can  not  be  made  the  subject  of  a  separate  conveyance,  so  as^ 
to  prevent  the  subsequent  holder  of  the  property,  without 
his  own  agreement,  from  pursuing  his  lawful  business  there. 
This  covenant  between  Owen  and  Taylor  is  entirely  of  a  per- 
sonal nature.  It  neither  runs  with  the  land  of  the  covenant- 
or ;  nor  does  it  create  any  lien  thereon,  either  legal  or  equit- 
able." It  is  quite  plain  that  the  case  from  which  we  have 
quoted  affords  appellee  no  assistance. 

It  is  claimed  by  appellee's  counsel  that  he  had  no  knowl- 
edge, either  actual  or  constructive,  of  the  right  claimed  in 
the  land  conveyed  to  him.  It  is  said  that  he  had  no  con- 
structive notice,  because  he  was  bound  to  look  only  to  the 
conveyances  made  by  the  grantor  through  whom  he  claims. 

The  rule  undoubtedly  is,  that  a  purchaser  is  bound  to  take 
notice  only  of  such  conveyances  as  have  been  executed  by  a 
grantor  through  whom  he  derives  title.  Corbin  v.  Svllivan^ 
47  Ind.  356  ;  Ware  v.  Egmont,  31  Eng.  L.  &  Eq.  89.  It  is 
also  true,  however,  that  he  is  chargeable  with  knowledge  of  all 
information  supplied  by  deeds  either  of  his  immediate  or 
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mote  grantors.  Wiseman  v.  Hutchinson,  20  Ind.  40.  The 
grant  of  the  easement  in  the  land  now  owned  by  appellee 
was  contained  in  a  deed  of  appellee's  grantor,  namely,  that 
in  which  the  covenant  which  gives  rise  to  this  controversy  is 
written.  In  discussing  the  character  of  that  covenant,  it  has 
been  incidentally  said  that  the  covenant  to  keep  and  main- 
tain the  fence  conveyed  an  easement  in  the  adjacent  lands 
then  owned  by  the  grantor.  In  Washburn  on  Easements, 
it  is  said :  ^<  And  it  may  be  stated,  in  general  terms,  that  an 
casement  to  maintain  a  fence  between  two  parcels  may  be 
attached  to  one  in  favor  of  another,  if  there  be  sufficient  en- 
dence  of  an  original  agreement  to  that  effect  between  the 
owners."  At  another  place  the  same  author  says:  "But 
if  a  grantor,  in  terms,  when  granting  lands  by  deed,  cove- 
nant for  himself,  his  heirs  and  assigns,  to  fence  the  premises, 
it  would  be  a  covenant  which  runs  with  the  estate.'*  P.  635. 
The  doctrine  of  the  author  is  supported  by  many  cases  cited 
in  the  notes  to  the  text,  and  is,  in  fact,  in  principle  the  same 
as  that  declared  in  the  cases  cited  by  us.  The  interest  which 
the  appellant  acquired  with  the  estate  conveyed  to  him  was 
an  interest  in  the  land  now  owned  by  the  appellee,  and  no- 
tice of  this  interest  was  furnished  to  the  latter  by  the  d^ds 
of  the  grantor  through  whom  he  claims  title. 

That  an  easement  is  an  interest  in  land  is  well  settled. 
iSnowdeny.  Wilcts^  19  Ind.  10 ;  Washburn  on  Easements,  5. 

The  court  erred  in  sustaining  appellees'  demurrer  to  the 
appellant's  answer. 

Judgment  reversed}  with  costs. 
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No.  9676. 

LoBiMEB  V.  The  State. 

Crimikal  Law. — Public  Indecency. ^Public  Place. — ^In  a  prosecution  for 
public  indecency,  under  section  22  of  the  act  defining  misdemeanors, 
2  R.  S.  1876,  p.  466,  the  allegation  in  the  afQdavit  charging  the  offence 
to  have  been  committed  in  a  public  place,  viz.,  ^*a  blaclramith  shop,  * 
*  then  and  there  a  public  place,^'  is  a  sufficient  substantive  allega- 
tion of  the  public  character  of  the  place,  on  motion  to  quash.  The 
State  ▼.  Sowers,  52  Ind.  311,  distinguished. 

Same. — Instruction. — Private  Assembly, — On  the  trial  of  such  a  prosecu- 
tion, it  was  error  to  refuse  to  instruct  the  jury  that  a  shop  or  other 
building  is  the  private  property  of  its  owner,  unless  he  voluntarily 
use  it  so  as  to  give  the  public  a  right  to  enter  it  at  will;  and  the 
owner  of  such  building  may.invite  any  number  of  his  neighbors  into 
his  house  or  shop,  and  such  assembly  would  not  make  such  place  a 
public  place. 

From  the  Brown  Circuit  Court. 

J.  R.  JSastj  W.  H.  East  and  H.  C.  Jordan^  for  appellant. . 
D.  P.  Baldwin^  Attorney  General,  W.  W.  Thornton  and 
W.  G.  Duncan^  Prosecuting  Attorney,  for  the  State. 

WoEDEN,  J. — ^Prosecution  against  the  appellant,  by  aflBi- 
davit  and  information,  for  public  indecency.  Motion  to 
quash  overruled  ;  plea  not  guilty ;  trial  by  jury ;  conviction 
and  judgment. 

The  affidavit,  which  was  followed  by  the  information, 
charged  that,  on,  etc.,  at,  etc.,  **one  Dow  Lorimer  did  then 
and  there  make  an  uncovered  and  indecent  exposure  of  his 
person,  to  wit,  his  private  parts,  in  a  public  place,  to  wit, 
at  the  blacksmith  shop  occupied  by  James  Murphy,  in  Nash- 
ville, Brown  county,  Indiana ;  that  said  shop  was  then  and 
there  a  public  place,  and  said  unlawful,  uncovered  and  inde- 
cent exposure  of  the  person  of  said  Dow  Lorimer  was  made 
in  said  public  place,  to  wit,  said  blacksmith  shop  mentioned 
aforesaid,  in  the  presence  of  divers  persons  then  and  there 
assembled,  contrary,**  etc. 

The  proceedings  were  based  upon  the  22d  section  of  the 
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act  on  the  subject  of  misdemeanors,  2  R.  S.  1876,  p.  466, 
which  provides  that  * 'Every  person  *  *  *  who  shall,  in  any 
public  place,  make  any  uncovered  and  indecent  exposure  of 
his  or  their  person,  upon  conviction  thereof,  shall  be  fined,'* 
etc.  It  is  seen  that  the  exposure  must  be  in  a  public  place 
in  order  to  the  commission  of  the  offence,  and  it  is  ui^ed 
that  the  affidavit  is  defective  in  not  showing  sufficiently  that 
the  place  alleged  was  a  public  one.  It  may  be  that  a  hotel 
kept  for  the  accommodation  of  the  public,  a  store  kept  for 
the  sale  of  goods  to  all  buyers,  or  the  shop  of  a  mechanic 
kept  for  the  purpose  of  doing  work  for  the  public,  should 
be  regarded  as  a  public  place.  But  a  blacksmith  shop  is 
not  necessarily  a  public  place.  Such  shop  may  be  kept  and 
used  for  doing  the  work  of  the  owner  or  occupier  only,  and 
not  that  of  the  public.  In  that  event,  it  could  not  be  re- 
garded as  a  public  place,  any  more  than  the  private  house 
or  bam  of  an  individual.  Now,  it  is  urged  that,  if  the  shop 
was  so  kept  and  used  as  to  make  it  a  public  place,  the  facts 
should  have  been  averred,  so  that  its  public  character  might 
be  made  to  appear.  It  is  claimed,  as  we  understand  the 
brief,  that  the  statement  in  the  affidavit,  that  the  place  was 
a  public  one,  is  only  a  conclusion  or  inference  from  the  fact 
that  it  was  a  blacksmith  shop.  But  we  regard  the  state- 
ment in  the  affidavit,  in  relation  to  the  public  character  of 
the  place,  as  a  substantial  allegation,  and  not  as  a  mere  in- 
ference or  conclusion.  We  are  of  opinion,  therefore,  that 
the  public  character  of  the  place  was  sufficiently  shown  in 
the  affidavit,  and  that  the  objection  urged  can  notprevaiU 
The  case  differs  from  that  of  77ie  State  v.  Sowers,  52 
Ind.  311.  There  it  was  alleged  that  the  defendant  "was 
then  and  there  found  unlawf  uUv  in  a  state  of  intoxication  in 
a  public  place,  to  wit,  at  a  social  party  held  and  had  at  the 
residence  of  Jackson  Simmons."  It  was  held  that  the  pri- 
vate house  of  an  individual  was  not  a  public  place,  within 
the  meaning  of  the  statute,  and  that  the  indictment  was 
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rightly  quashed.  There  it  was  averred  that  the  place  was  a 
public  one,  bat  what  followed  under  the  videlicet  was  repug- 
nant to  and  contradictory  of  the  allegation.  The  explana- 
tion under  the  videlicet  destroyed  the  allegation  as  to  the 
pablic  character  of  the  place.  Here,  however,  no  such  in- 
consistency appears.  Here  there  was  an  allegation  that  the 
place  was  a  public  one,  to  wit,  at  a  blacksmith  shop.  The 
shop  may  have  been  so  kept  and  used  as  to  make  it  a  public 
place. 

We  come  to  some  questions  arising  on  the  motion  for  a 
new  trial.  We  have  the  evidence  before  us,  from  which  it 
does  not  appear  to  us  that  the  case  was  very  well  made  out, 
especially  in  reference  to  the  public  character  of  the  place  in- 
volved .  But  we  do  not  place  our  decision  on  the  insufficiency  of 
the  evidence.  The  following  charge  was  asked  by  the  defend- 
ant and  refused,  no  charge  having  been  given  that  covered 
the  same  ground.  The  charge  was  applicable  to  the  case 
made  by  the  evidence,  and  was  correct  in  point  of  law,  and 
we  think  the  court  erred  in  refusing  to  give  it:  •^A  shop 
or  other  building  is  the  private  property  of  its  owner,  unless 
he,  of  his  own  volition,  so  uses  them  as  to  give  the  public  a 
right  to  enter  them  at  will ;  and  every  one  owning  such 
building  may,  by  himself  or  agent,  invite  any  number  of  his 
neighbors  into  his  house  or  shop,  and  such  persons  may 
assemble  there  pursuant  to  such  invitation,  and  such  assem- 
bling would  not  make  such  a  place  a  public  place,  in  the  le- 
gal sense  of  that  term." 

The  judsmaent  below  is  reversed,  and  the  cause  remanded 
for  a  new  Sal. 
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Stevens  v.  The  City  of  Loganeport 
No.  7929. 

SteVeks  V.  The  City  of  Logakspobt. 

Beyiew  Of  JvvQMEsr.— 'Complaint.— Becord.'-lt  is  sufficient  in  a  com- 
plaint for  review  to  set  out  so  much  of  the  record  as  would  he  nec- 
essary in  case  of  a  direct  appeal.    Irrelevant  parts  should  he  omitted. 

YEV^DiCT.—Answers  to  Interrogatories, —Evidence.— The  general  verdict 
must  prevail,  if  reconciluhle  with  the  answers  to  interrogatories  upoD 
any  state  of  facts  provahle  under  the  issues  in  the  case;  what  was  Id 
fact  proven,  is  immaterial. 

Same. — City. — Defective  Street, — Remote  and  Proximate  Cauec^^Contribu- 
tory  Fault. — ^In  an  action  for  damages  against  a  city  for  injury  re- 
ceived hy  falling  into  a  dangerous  excavation  in  a  street  negligently 
pennitted  hy  the  city  to  remain  unguarded,  a  special  finding  hy  the  jury 
*^that  in  the  night  time,  when  it  was  too  dai'k  to  see  the  street  wliere 
the  injury  occurred,  the  plaintiff,  not  heing  familiar  with  the  locality, 
made  a  rapid  succession  of  long  steps  or  leaps,  of  from  six  to  ten  feet 
each,  in  crossing  the  street  or  road,  alighting  in  the  ditch  and  thereby 
causing  the  injury,^'  is  not  inconsistent  with  a  general  verdict  for 
plaintiff. 

Same. — Q^estion  of  Fact. —  Whether,  upon  the  facts  specially  found,  the 
plaintiff  was  in  fault,  was  a  question  of  fact  to  be  determined  in  the 
light  of  all  the  circumstances ;  and  the  fact  is  determined  hy  the  general 
verdict  in  plaintiff ^s  favor. 

Prom  the  Cass  Circuit  Court. 

8.  T.  McConnelly  for  appellant. 

D.  C  Justice  and  Q.  A.  Myers^  for  appellee. 

Woods,  J, — Action  by  the  appellant  to  review  a  judg- 
ment. The  circuit  court  sustained  a  demurrer  to  the  com- 
plaint, for  the  want  of  facts,  and,  the  appellant  declining  to 
amend,  gave  judgment  for  the  appellee. 

The  complaint  in  the  original  action  charged,  in  substance 
and  with  sufficient  particularity,  that  the  appellant,  who  was 
a  resident  and  practicing  physician  and  surgeon  in  said  city 
of  Logansport,  while  going  to  visit  a  patient,  without  fault 
of  his  own,  had  fallen  into  a  deep  and  dangerous  ditch,  drain 
or  gutter,  which,  with  due  notice,  the  appellee  had  negK- 
gently  permitted  to  be  and  remain  in  one  of  the  streets  of 
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the  city,  in  an  unguarded  and  dangerous  condition,  and  by 
reason  of  said  fall  had  suffered  certain  bodily  injuries. 

Issue  was  joined  upon  this  complaint  by  an  answer  in  gen- 
eral denial,  and  by  a  plea  which  was  designed  to  show  con- 
tributory negligence  on  the  part  of  the  appellant.  There  was 
a  trial  by  jury,  which  returned  a  general  verdict  for  the  plain- 
tiff, assessing  his  damages  at  the  sum  of  $230,  and  the  fol- 
lowing answers  to  interrogatories : 

**l8t.  Was  the  plaintiff,  Stevens,  familiar  with  the  locality 
where  the  injury  occurred?     Ans.  No. 

"2d.  Was  not  the  night  the  injury  occurred  too  dark  to 
fiee  the  condition  of  the  street  or  road,  at  the  place  where 
the  plaintiff  was  injured?     Ans.  Yes. 

"3d.  Did  not  the  plaintiff  make  a  rapid  succession  of  long 
steps  or  leaps,  of  from  six  to  ten  feet  each,  in  crossing  the 
street  or  road,  and  alight  in  the  ditch,  and  thereby  cause 
the  injury?    Ans.  Yes." 

Upon  these  special  answers,  notwithstanding  the  general 
verdict  for  the  appellant,  the  court  gave  judgment  for  the 
appellee.  The  appellant  saved  an  exception,  and  upon  this 
ground  alone  based  his  claim  for  a  review. 

The  appellee  makes  the  preliminary  point,  that  the  com- 
plaint is  defective,  because  it  does  not  set  forth  a  complete 
transcript  of  the  record  of  the  action  and  judgment  sought 
to  be  reviewed.  The  alleged  omissions  are  the  evidence  and 
instructions  Nos.  2,  3  and  5,  asked  by  the  defendant. 

A  copy  of  the  record  averred  to  be  complete,  is  made  a 
part  of  the  complaint.  There  is  nothing  to  show  that  the 
evidence  in  the  case  was  made  a  part  of  the  record.  There 
is  a  bill  of  exceptions  which  states  that  the  court  refused  to 
give  said  instructions,  and  the  place  for  them  in  the  bill  is 
indicated  by  a  "here  insert,"  but  copies  are  not  given  in 
the  transcript  filed  with  the  complaint. 

The  rule  has  been  often  declared,  that  a  complaint  to  re- 
view a  judgment  on  account  of  error  apparent  on  the  face  of 
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the  record,  must  bring  before  the  court  a  full  record  of  th& 
proceedings  and  judgment,  including  the  pleadings,  souglit 
to  be  reviewed.  McDade  v.  McDade^  29  Ind.  340 ;  Dam 
V.  Pen^^  41  Ind.  305  ;  Owen  v.  Cooper ^  46  Ind.  524 ;  Kikk 
V.  The  Statej€xreLy  53  Ind.  59  ;  Hardy  v.  Ckipmariy  54  Ind. 
591 ;  IForfey  v.  The  Town  of  Mlettsville,  60  Ind.  7.  An 
examination  of  these  cases  will  show  that  in  each  the  omit- 
ted parts  of  the  record  were  material,  as  being  more  or  less; 
relevant  to  the  alleged  errors  upon  which  the  prayer  for  a 
review  was  predicated. 

The  reason  given  for  this  rule  so  declared  is,  that  the  com- 
plaint for  a  review,  under  the  code,  for  error  apparent  in 
the  record,  is  in  the  nature  of  an  appeal,  just  as  in  equity 
**a  bill  of  review  was  in  the  nature  of  a  writ  of  error.'' 
The  question  must  be  tried  by  the  record  of  the  case  to  be 
reviewed,  and  hence  the  same  necessity  for  the  presentation 
of  a  complete  record,  as  in  case  of  an  appeal.  Tried  by  thia 
test,  the  complaint  under  consideration  is  good.  The  point 
to  be  decided,  on  the  error  assigned,  can  in  no  manner  be 
affected  by  the  parts  of  the  record  which,  it  is  claimed,  have 
been  omitted.  The  pleadings,  verdict,  answers  to  interroga- 
tories, the  motion  of  the  appellee  for  judgment  nonobstaniet 
the  ruling  of  the  court  thereon,  the  appellant's  exception, 
the  final  judgment,  and  the  docket  entries  in  relation  thereto, 
are  all  set  out,  and  are  the  only  parts  of  the  record  which 
can  be  deemed  relevant  to  the  question  presented  for  deci- 
sion. Nothing  more  would  have  been  necessary  in  case  of  a 
direct  appeal ;  and  there  is  no  good  reason  for  requiring 
more  in  the  complaint  for  review.  The  entire  bill  of  excep- 
tions, on  which  the  objection  rests,  is  irrelevant  and  imma- 
terial,  and  might  well  have  been  omitted. 

It  would  be  an  expensive  and  needless  incumbrance  upon 
the  proceedings  to  review  to  require  that  any  and  aU  matters 
which,  during  the  progress  of  a  trial,  had  been  made  a  part 
of  the  record  by  bill  of  exceptions,  or  otherwise,  must  neces* 
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sarily  be  brought  into  a  complaint  for  a  review,  no  matter 
how  irrelevant  to  the  questions  to  be  decided.  The  reason 
for  the  rule  furnishes  a  safe  and  easy  guide  to  its  meaning 
and  application.  Whatever  would  be  a  sufficient  record  on 
appeal,  is  sufficient  for  a  review. 

This  brings  us  to  the  consideration  of  the  principal  ques- 
tion, namely :  Was  the  appellee  entitled  in  the  original  action 
to  a  judgment  on  the  facts  specially  found,  notwithstanding 
the  general  verdict  in  favor  of  the  appellant? 

The  rule  is  settled  by  a  long  and  unvarjdng  line  of  deci- 
sions, that  the  general  verdict  shall  not  be  controlled  by  the 
answers  to  interrogatories,  if  reconcilable  therewith  upon 
any  supposable  state  of  facts  provable  under  the  issues  in 
the  case.     Higgins  v.  Kendally  73  Ind.  522. 

It  necessarily  follows  that,  in  considering  whether  the 
facts  specially  found  are  irreconcilable  with  the  general  ver- 
dict, no  reference  can  be  made  to  the  evidence  actually  ad- 
duced on  the  trial.  The  question  to  be  decided  is  not 
whether,  in  the  light  of  the  evidence  adduced,  the  general 
verdict  is  inconsistent  with  the  facts  found ;  the  remedy  in 
case  of  such  an  inconsistency  is  a  new  trial.  But,  upon  the 
motion  for  judgment  non  obstante^  the  general  verdict  pre- 
vails over  the  special  findings,  if  there  could  have  been, 
under  the  issues,  proof  of  supposable  facts,  not  inconsistent 
with  those  specially  found,  sufficient  to  sustain  the  general 
verdict ;  or,  in  other  words,  sufficient  to  reconcile  the  general 
verdict  with  the  special  answers. 

In  the  case  before  us  two  propositions  are  advanced  in 
support  of  the  decision  of  the  circuit  court :  Firsts  that  the 
answer  to  the  third  interrogatory  shows  that  the  appellant 
caused  his  own  injury ;  and,  second^  that  the  answers  to  all 
the  interrogatories  together  show  contributory  negligence  on 
the  plaintiff's  part. 

Under  the  first  proposition,  the  counsel  for  the  appellee 
have  collected,  to  a  considerable  extent,  the  learning  of  the 
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books  in  relation  to  remote  and  proximate  causes ;  and,  as- 
suming that  the  word  caitse  was  used  in  the  third  interroga- 
tory in  a  technical  legal  sense,  and  was  so  understood  and 
answered  by  the  jury,  they  interpret  the  answer  as  meaning 
that  the  conduct  of  the  plaintiff  was  the  sole  proximate 
cause  of  his  injury;  and  that  the  ditch  into  which  he  fell 
was  not  a  cause  of  the  injury,  but  only  a  condition  of  things 
which  enabled  the  plaintiff  to  hurt  himself,  and  furnished 
no  more  ground  for  liability  on  the  part  of  the  city  than  if 
the  plaintiff,  in  the  darkness,  had  jumped  against  a  tree  in- 
stead of  into  the  ditch. 

We  do  not  concur  in  this  construction  of  the  finding.  It 
is  established  by  the  general  verdict,  that  there  was,  as  is 
charged  in  the  complaint,  a  deep  and  dangerous  ditch,  drain 
or  gutter  at  the  place  of  the  accident,  and  that,  after  notice 
of  its  existence,  the  city  had  permitted  it  to  remain  in  its 
dangerous  condition.  In  other  words,  the  negligence  charged 
against  the  city  is  established  by  the  verdict.  The  plaintiff^ 
crossing  the  street  in  the  manner  shown,  fell  into  the  ditch, 
and  thereby  caused  the  injury ;  but  this  plainly  means  no 
more  than  that  the  injury  was  the  result  of  his  falling,  or 
alighting  in  the  ditch  in  the  manner  stated.  The  ditch,  for 
which  the  city  is  shown  to  have  been  responsible,  was  a 
present  operative  cause  in  producing  the  injury,  and  so  the 
falling  or  springing  of  the  plaintiff  into  the  ditch  was  an 
immediate  operative  cause.  The  case,  therefore,  comes  not 
to  a  question  of  remote  and  proximate  causes,  but  to  the 
inquiry  whether  the  injury  complained  of  was  in  whole  or 
in  part  the  result  of  the  plaintiff's  own  negligence. 

Reduced  to  a  simple  statement  of  the  facts,  the  answers 
to  interrogatories  show,  that,  in  the  night  time,  when  it  was 
too  dark  to  see  the  street  where  the  injury  occurred,  the 
plaintiff,  not  being  familiar  with  the  locality,  did  make  a 
rapid  succession  of  long  steps  or  leaps,  of  from  six  to  ten 
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feet  each,  in  crossing  the  street  or  road,  and  alight  in.  the 
ditch  and  thereby  cause  the  injury. 

It  is  not  a  necessary  legal  inference  from  these  facts,  that 
the  appellant  was  in  fault.  He  was  not  familiar  with  the 
locality  at  the  time  of  the  accident ;  that  is,  he  did  not  know 
it  well,  as  if,  for  instance,  it  had  been  near  his  own  residence,, 
or  as  if  he  had  been  accustomed  to  pass  it  daily,  but  he  may 
have  had  a  general  knowledge  of  the  street  in  that  locality 
before  it  was  suffered  to  get  out  of  order,  and  may  have 
knowu  that  it  had  been  theretofore  in  good  condition,  and 
free  from  any  such  danger  as  he  then  encountered.  But, 
even  if  he  possessed  no  knowledge  of  its  previous  condition, 
he  had  a  right  to  presume  that  the  street  was  in  reasonably 
safe  order,  and  that,  in  crossing  it,  he  would  not  incur  un- 
usual risks,  or  meet  obstructions  inconsistent  with  the  safety 
of  those  who  in  the  ordinary  ways  use  a  frequented  street. 
That  it  was  or  had  been  such  a  street  may  be  presumed  in 
support  of  the  verdict.  Whether  the  appellant  was  justifi- 
able in  attempting  to  cross  the  street  in  the  manner  stated, 
depended  on  the  circumstances  and  motive  or  necessity 
which  impelled  him.  If  men  of  ordinary  prudence  and  can- 
tion,  under  the  same  circumstances,  would  have  done  the 
same  thing,  he  was  not  in  fault  for  doing  it ;  and  this  was 
a  question  of  fact  for  the  jury  which,  it  must  now  be  pre- 
sumed, they  found  correctly.  It  certainly  can  not  be  judi- 
cially declared,  that,  under  no  conceivable  circumstances, 
could  a  man,  especially  a  physician  or  surgeon  in  the  dis- 
charge of  professional  duty,  be  called  upon  to  act,  and  be 
justified  in  acting,  as  the  plaintiff  is  shown  to  have  done  in 
this  instance.  It  follows  that  the  court  erred  in  giving  judg- 
ment for  the  appellee. 

The  judgment  is  therefore  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  overrule  the  demurrer 
to  the  complaint. 
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143    370 

76  504  The  Board  of  Commissionebs  of  Cass  County  v.  Adamb. 

148     80 
IdA     148 

County  Commissionebs.— ^peal.—i$ttmmot».—jybtice.— The  memben 
of  a  board  of  county  commissioners  are  bound  to  take  notice  of  an 
appeal  from  the  commissioners'  court,  and  need  not  be  served  witili 
summons. 

Pleading.— 2>emurrer. — Waiver.— -Filing  an  answer  before  there  has  been 
a  ruling  on  demurrer  waives  the  demurrer. 

Same.— The  same  degree  of  strictness  in  pleading  is  not  required  in 
commissioners'  courts  as  in  courts  of  general,  superior  jurisdictioa. 

Same. — Statute  of  Limitations. — Demurrer, — ^In  an  action  on  account, 
where  it  appeared  in  the  complaint  that  the  statute  of  limitations  had 
run  against  the  claim  sued  on,  but  it  did  not  appear  that  such  cbuinant 
was  not  within  some  of  the  exceptions  in  such  statute,  a  demurra* 
thereto  was  properly  overruled. 

CodnttTreasureb.— iS;>ecia2iScAoo2rax.— ^ee9/(>rI>»tri&tftio 
treasurer  is  entitled  to  a  fee  of  one  per  cent,  for  collecting  and  distrib- 
uting the  special  school  tax. 

From  the  Cass  Circuit  Court. 

D.  B.  McOonneUf  R.  Magee  and  8.  T.  MeConnettf  for 
appellant. 

H.  O.  Thornton^  M.  Winfield  and  D.  P.  Baldwin^  for 
appellee. 

Elliott,  C.  J. — The  appellee  filed  in  the  commissioners' 
court  of  Cass  county  a  claim  for  compensation  for  collecting 
and  disbursing  the  special  school  tax,  which  had  been  received 
and  paid  out  by  him  as  the  treasurer  of  the  said  county. 
The  board  refused  to  allow  his  claim,  and  he  appealed  to  the 
circuit  court,  and  there  recovered  judgment. 

In  the  circuit  court  the  appellant  entered  a  special  appear- 
ance and  moved  to  dismiss  the  appeal.  This  motion  was 
overruled,  and  upon  that  ruling  error  is  assigned.  The 
ground  of  the  motion  is  that  no  summons  was  served  upon 
the  commissioners.  It  was  not  necessary  that  any  writ 
should  have  been  served  upon  them,  for  they  were  bound  to 
take  notice  of  the  appeal. 

The  appellant  demurred  to  the  complaint,  but,  before  the 
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demurrer  was  ruled  upon,  an  answer  was  filed.  The  filing 
of  the  answer  waived  the  demurrer.  The  error  alleged  upon 
the  ruling  on  demurrer  is  not  well  assigned,  for  the  very 
plain  reason  that  there  was  no  such  ruling  as  that  alleged. 

It  is  assigned  for  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  princi- 
pal question  presented  upon  the  complaint  has  been  decided 
adversely  to  appellant.  In  Adams  v.  The  Boards  etc,  46 
Ind.  454,  it  was  held  that  a  county  treasurer  was  entitled  to 
a  fee  of  one  per  cent,  for  collecting  and  disbursing  the  special 
school  tax,  and  that  he  might  recover,  notmthstanding  the 
fact  that  he  had  previously  made  a  settlement  with  the  board 
of  commissioners. 

Fault  is  found  with  the  structure  of  appellee's  claim  or 
complaint,  and  doubtless,  if  the  action  had  been  commenced 
in  the  circuit  court,  the  criticism  of  counsel  would  have  pre- 
vailed. The  same  strictness  in  pleading  is  not,  however, 
required  in  the  commissioners'  court  as  in  courts  of  general, 
superior  jurisdiction.  In  the  case  of  J7ie  Boards  etc.fV, 
Wood  J  36  Ind.  70,  it  was  said :  **No  formal  complaint,  in 
such  a  case  is  necessary."  A  claim  in  the  form  of  an  ordi- 
nary account  is  sufficient.  The  Boards  etc.y  v.  Shrader^  36 
Ind.  87  ;  Jameson  v.  The  Boards  etc.^  64  Ind  524. 

The  complaint  shows  that  the  last  services  for  which  com- 
pensation IS  claimed  were  rendered  more  than  six  years  be- 
fore the  claim  was  filed,  and  this  fact  appellant  insists  shows 
that  the  complaint  is  bad.  We  think  otherwise.  The  ap- 
pellant should  have  pleaded  the  statute  of  limitations.  There 
are  cases,  it  is  true,  where  advantage  of  the  statute  may  be 
secured  by  demurrer,  but  this  is  not  one  of  them.  There 
is  nothing  in  the  complaint  showing  that  the  appellee  was 
not  within  some  of  the  exceptions  stated  in  the  statute.  A 
demurrer  will  prevail  only  in  cases  where  it  appears  that  the 
plaintiff  is  not  within  any  of  the  exceptions. 

Judgment  affirmed. 
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Stockwell  o.  Thomas  et  aU 
No.  7798. 

Stockwell  v.  Thomas  et  al. 

Trespass.— 2)6  Bonis  Asportatis,— Husband  and  Wtfe,—Wife^s  Torts.-- 
Joint  Liability. — Pleading,:— Whare  a  husband  and  wife,  and  other  peiv 
sons,  are  sued  for  the  wrongful  taking  and  conversion  of  plaintiffft 
money,  the  wife's  sepai'ate  answer,  setting  up  simply  her  covertare.  in 
bar  of  the  action,  is  bad  on  demurrer  thereto  for  the  want  of  sufficient 
facts.  For,  in  such  a  case,  the  husband  and  wife  are  jointly  liable  for 
the  wife's  tort;  and  the  wife's  answer  of  her  coverture  will  be  insuf- 
ficient, on  demurrer,  in  the  absence  of  an  allegation  that  she  commit- 
ted the  alleged  tort  in  company  with,  or  by  the  order  of,  her  husband. 

Pleading. — Bad  Answer  not  Cured  by  Reply. — Harmless  Error.— Vi 
such  a  case,  the  wife's  answer  of  her  coverture  merely  is  not  cored 
by  the  plaintiff's  reply,  that  the  wife  voluntairily,  and  without  the  co- 
ercion of  her  husband,  committed  the  alleged  tort;  and  the  error  of 
the  court,  in  overruling  the  demurrer  to  such  bad  answer,  is  not  ren- 
dered harmless  by  overruling  a  demurrer  to  such  reply. 

Practice.— iV«w  Trial, — Supreme  Cowrf.— Alleged  errors  of  law,  occm^ 
ring  at  the  trial,  will  not  be  considered,  nor  will  any  question  arising 
thereunder  be  decided,  by  the  Supreme  Court,  where  it  appears  that 
the  supposed  errors  were  not  assigned  as  causes  for  a  new  trial,  in  the 
motion  therefor. 

SAXB.'—Interrogatories  to  Jury,— The  refusal  of  the  court  to  require  the 
jury  to  answer  interrogatories,  if  erroneous,  is  error  of  law  occnrring 
at  the  trial,  and,  as  such,  must  be  assigned  as  cause  for  a  new  trial.  In 
the  motion  therefor;  otherwise  it  will  present  no  question  for  &e  de- 
cision of  the  Supreme  Court. 

Supreme  Covrt.— Weight  of  Effidence.—The  verdict  and  judgment  be- 
low will  not  be  disturbed  by  the  Supreme  Court,  on  the  mere  weight  of 
the  evidence. 

From  the  Dearborn  Circuit  Court. 

O.  B.  LiddeU^  for  appellant. 

W.  8.  Holman  and   W,  8.  Holman^  Jr.^  for  appellees. 

HowK,  J. — ^In  this  case,  the  appellant  was  the  plwntiff 
below,  and,  in  her  complaint,  she  alleged,  in  substance,  that 
on  the  14th  day  of  February,  1877,  she  was  the  owner  of 
certain  gold  and  silver  coin,  of  the  value  of  $1,500,  its  par 
value  being  $1,404,  said  coin  being  all  gold  pieces  of  cer- 
tain named    denominations,   except    certain  sUver  pieces 
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amountiDg  in  all  to  six  or  seven  dollars,  consisting  of  all  de- 
nominations from  five  cents  to  one-dollar  pieces,  and  she 
was  not  able  to  give  any  more  definite  description  of  said 
coin ;  that,  on  said  last-named  day,  the  appellant  had  all 
said  coin  in  a  glass  jar,  which  was  hidden  and  concealed  un- 
der the  floor  of  a  certain  dwelling  house,  which  she  and  her 
husband  had,  until  said  day,  used  and  occupied  as  such ; 
that  on  said  day  she  and  her  husband  removed  from  said 
house,  leaving  all  said  money  so  hidden  and  concealed,  but 
without  any  intention  of  abandoning  the  same ;  that  after- 
wards, during  said  month  of  February,  the  defendants  be- 
low, the  appellees,  moved  into  and  occupied  said  dwelling 
house,  and  wrongfully  and  without  right  took  and  removed 
said  glass  jar  and  said  money  from  the  place  where  the  same 
were  so  hidden  and  concealed,  and  converted  said  money  to- 
their  own  use,  and  refused,  though  often  requested,  to  re- 
turn said  money  or  any  part  thereof  to  the  appellant,  to  her 
damage  in  the  sum  of  $2,000,  for  which  she  demanded 
judgment,  etc. 

The  cause  having  been  put  at  issue  was  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellees,  the  defendant* 
below,  and  over  a  motion  for  a  new  trial  judgment  was  ren- 
dered on  the  verdict. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court,  to  wit : 

1.  In  overruling  her  demurrer  to  the  second  paragraph, 
of  the  separate  answer  of  the  appellee  EMzabeth  Thomas ; 

2.  In  overruling  the  appellant's  motion  for  anew  trial  j 
and,    « 

3.  In  overruling  her  motion  in  arrest  of  judgment. 
These  alleged  errors  we  will  consider,  and  dispose  of  the 

questions  thereby  presented,  in  their  enumerated  order. 

1.  In  the  second  paragraph  of  her  separate  answer,  the 
appellee  Elizabeth  Thomas  alleged,  in  substance,  that  at  the 
time  when  it  was  averred  that  the  appellees  found  and  con* 
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verted  the  appellant's  money  to  their  use,  to  wit,-  on  the  14th 
day  of  February,  1877,  she  was  the  lawful  wife  of  her  co- 
appellee,  Frederick  Thomas,  and  was  such  for  twenty  years 
preceding  that  day,  and  still  was  his  lawful  wife;  where- 
fore she  prayed  judgment  that  this  action  as  to  her  might 
be  dismissed  and  for  her  costs.  We  are  of  the  opinion,  that 
the  court  clearly  erred  in  overruling  the  appellant's  de- 
murrer, for  the  want  of  sufficient  facts,  to  this  second  par- 
a^graph  of  the  separate  answer  of  the  appellee  Elizabeth 
Thomas.  It  was  alleged  in  the  complaint,  that  the  appel- 
lees, Elizabeth  Thomas  included,  had  wrongfully  and  with- 
out right  converted  the  appellant's  money  to  their  own  use. 
To  this  cause  of  action,  the  coverture  of  Elizabeth  Thomas 
alone,  which  is  all  that  is  pleaded  in  the  second  paragraph 
of  her  separate  answer,  would  constitute  no  defence  wlial> 
ever,  in  her  own  behalf  or  in  behalf  of  her  co-appellees.  It 
was  not  alleged  by  the  appellee  Elizabeth  Thomas,  in  the 
second  paragraph  of  her  separate  answer,  that  the  wrongful 
taking  and  conversion  of  the  appellant's  money  were  com- 
mitted by  her,  in  company  with  her  husband  and  co-appel- 
lee, Frederick  Thomas,  or  by  his  order ;  and,  in  the  abselice 
of  such  an  allegation,  the  coverture  alone  of  said  Elizabeth 
Thomas  was  not  a  good  defence  in  her  behalf  to  the  cause 
of  action,  stated  in  appellant's  complaint.  If  the  wrongful 
taking  and  conversion  of  appellant's  money  were  committed 
by  Elizabeth  Thomas  alone,  during  the  coverture,  and  not 
in  company  with  nor  by  the  order  of  her  husband,  Frederick 
Thomas,  they  were  jointly  liable  to  the  appellant,  and  were 
properly  joined  as  defendants  in  this  action.  2  Kent 
Com.,  10th  ed.,  149  ;  Ball  v.  Bennett^  21  Ind.  427.  It  fol- 
lows, therefore,  that  the  appellant's  demurrer  to  the  second 
paragraph  of  the  separate  answer  of  Elizabeth  Thomas  ought 
to  have  been  sustained  by  the  court. 

But,  conceding  the  court's  decision  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  separate  answer  of 
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Elizabeth  Thomas  to  have  been  erroneous,  it  is  earnestly 
insisted  by  the  appellees'  counsel,  that  this  error  was  cured, 
obviated  and  rendered  harmless,  by  the  subsequent  decision 
of  the  court  in  overruling  appellees'  demurrer  to  the  second 
paragraph  of  appellant's  reply  to  said  second  paragraph  of 
said  separate  answer.  In  said  second  reply,  the  appellant 
alleged,  in  substance,  that  the  said  Elizabeth  Thomas  volun* 
tarily  took  and  carried  away,  and  converted  to  her  own  use,, 
the  appellant's  money  as  in  her  complaint  set  forth,  without 
the  coercion  of  her  husband,  Frederick  Thomas ;  but  that 
she,  in  all  things,  acted  freely  and  of  her  own  will  and 
accord.  Wherefore  the  appellant  prayed  judgment,  as  in 
her  complaint  prayed  for. 

The  facts  alleged  in  this  second  reply  were,  we  thinks 
suflScient  to  have  constituted  a  good  reply  to  the  separate 
answer  of  the  appellee  Elizabeth  Thomas,  setting  up  her 
coverture  as  a  defence  to  the  appellant's  action,  even  if  such 
separate  answer  had  stated  facts  sufficient  to  constitute  a 
good  defence.  But,  as  we  have  held  that  said  separate 
answer  was  bad,  on  the  appellant's  demurrer  thereto,  for  the- 
watit  of  facts,  it  became  and  was  wholly  immaterial,  as  it 
seems  to  us,  whether  the  second  reply  to  such  separate  an- 
swer was  good  or  bad,  on  the  demurrer  thereto.  For  a  bad 
reply,  as  we  have  often  decided,  is  a  sufficient  reply  to  a 
bad  answer.  T?ie  ^tna  Ins,  Co.j  etc.^  v.  Baker ^  71  Ind. 
102.  The  appellees'  demurrer  to  the  appellant's  second 
reply  searched  the  record,  and  it  ought  to  have  been  carried 
back  and  sustained  by  the  court  to  the  separate  answer  of 
the  appellee  Elizabeth  Thomas,  in  which  the  first  error 
occurred. 

But  it  can  not  be  held,  we  think,  that  the  palpable  error 
of  the  trial  court,  in  overruling  the  appellant's  demurrer  ta 
the  second  paragraph  of  the  separate  answer  of  the  said 
Elizabeth  Thomas,  was  in  any  manner  cured,  obviated  or 
rendered  harmless,  by  the  subsequent  decision  of  the  court 
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in  overruling  the  appellees'  demurrer  to  the  second  reply  of 
the  appellant  to  such  separate  answer.  As  the  record  is 
now  made  up,  the  error  is  apparent,  and  the  subs^uent 
ruling  of  the  court,  in  holding  that  certain  facts,  which 
ought  to  have  been  affirmed  or  negatived  in  the  separate 
answer,  would  constitute  a  good  reply  to  such  answer, 
would  by  no  means  cure,  remove  or  render  harmless  such 
apparent  error.  For  instance,  as  the  record  is  now  made 
up,  the  coverture  of  Elizabeth  Thomas,  if  proved,  would 
have  sustained  her  separate  answer  and  constituted  a  bar, 
in  so  far  as  she  was  concerned,  to  the  appellant's  recovery 
in  this  action,  unless  the  appellant  could  have  shown  affirm- 
atively, on  her  part,  that  the  said  Elizabeth  Thomas  volun- 
tarily took  and  carried  away,  and  converted  to  her  own  use, 
the  appellant's  money,  acting  freely  and  of  her  own  will 
and  accord,  and  without  any  coercion  on  the  part  of  her 
husband,  Frederick  Thomas.  Whereas,  if*  the  separate  an- 
swer of  said  Elizabeth  Thomas  had  stated  facts  sufficient  to 
make  her  coverture  a  good  defence  to  the  action,  to  sustain 
such  defence  on  the  trial  it  would  have  been  necessary  for 
her  to  prove  on  the  trial,  not  only  her  coverture,  but  that 
the  wrongful  taking  and  conversion  by  her  of  the  appellant's 
money,  if  committed  by  her  at  all,  were  committed  by  her 
in  company  with  and  by  the  order  of  her  husband  and  co- 
appellee  Frederick  Thomas.  For  the  error  of  the  court  in 
overruling  appellant's  demuirer  to  the  separate  answer  of 
Elizabeth  Thomas,  the  judgment  below  in  favor  of  her  and 
her  husband,  Frederick  Thomas,  and  against  the  appellant, 
must  be  reversed. 

2.  Under  the  alleged  error  of  the  court  in  overruhng  the 
appellant's  motion  for  a  new  trial,  the  appellant's  counsel 
says,  in  argument ;  **The  first  error  we  choose  to  complain  of 
is  the  admission  of  three  certain  tax  lists,  purporting  to  have 
been  made  by  Mary  Stockwell."  The  record  shows  that, 
when  these  tax  lists  were  offered  in  evidence,  the  appellant's 
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objections  to  their  admission  were  overruled  by  the  court, 
and  her  exception  was  duly  saved  to  this  ruling.  But,  in 
her  motion  for  a  new  trial,  the  appellant  did  not  assign  this 
ruling  of  the  court  as  a  cause  for  such  new  trial.  The  ap- 
pellant can  not,  therefore,  be  heard  to  complain  of  the  ad- 
mission of  the  tax  lists  in  evidence ;  for  there  is  no  rule  of 
pmctice  better  settled  than  this,  that  this  court  will  not  con- 
sider any  alleged  error  of  law,  occurring  at  the  trial,  nor 
decide  any  question  thereby  presented,  unless  it  appears 
that  such  supposed  error  of  law  was  assigned  as  a  cause  for 
a  new  trial,  in  a  motion  therefor  addressed  to  the  trial  court. 
Leary  v.  Ehert^  72  Ind.  418. 

The  appellant's  counsel,  in  his  brief  of  this  cause,  next 
complains  of  the  action  of  the  trial  court  in  refusing  to  sub- 
mit to  the  jury  interrogatories  numbered  4  and  6,  pro- 
pounded by  the  appellant.  This  action  of  the  court,  if  er- 
roneous, was  also  an  error  of  law  occurring  at  the  trial ; 
and,  as  such,  it  was  incumbent  on  the  appellant  to  assign 
the  same  as  a  cause  for  a  new  trial  in  her  motion  for  a  new 
trial.  This  was  not  done,  however,  and,  therefore,  the  error 
complained  of  is  not  properly  presented  for  the  considera- 
tion of  this  court. 

Finally,  the  appellant's  learned  counsel  insists  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial,  **be- 
cause  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence."  It  is  not  claimed  by  counsel  that  there  is 
no  evidence  in  the  record  tending  to  sustain  the  verdict  of 
the  jury,  but  we  are  asked  to  weigh  the  evidence,  to  deter- 
mine that  its  preponderance  is  in  favor  of  the  appellee,  and, 
on  that  ground,  to  reverse  the  judgment  below.  In  cases 
of  conflicting  evidence,  this  court  can  not  and  will  not  dis- 
turb the  verdict  of  a  jury  upon  the  mere  weight  of  the  evi- 
dence. This  has  been  decided  several  times  by  this  court, 
and  the  reasons  for  such  decisions  have  been  so  often  given 
that  we  deem  it  unnecessary  to  repeat  them.     Rvdolph  v. 
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LanCy  57  Ind.  115  ;  Swales  v.  Southard^  64  Ind.  557 ;  The 
Fort  Wayne,  etc.,  R.  R.  Co.  v.  Husselman,  66  Ind.  73.  In 
this  case,  it  seems  to  us,  from  the  mere  reading  of  the  evi- 
dence as  it  appears  in  the  record,  that  it  fully  sustains  the 
verdict  of  the  jury.  The  court  did  not  err,  we  think,  in 
overruling  the  appellant's  motion  for  a  new  trial. 

3.  The  appellant's  counsel  has  not  even  alluded  to  the 
third  supposed  error,  in  his  brief  of  this  cause.  This  error , 
therefore,  if  it  existed,  must  be  regarded  as  waived. 

We  have  found  no  error  in  the  record,  which  would  au- 
thorize or  require  the  reversal  of  the  judgment  below  as  to 
the  appellees  Martin  Thomas  and  Christopher  Thomas. 

The  judgment  is  affirmed,  at  the  appellant's  costs,  as  to 
the  appellees  Martin  Thomas  and  Christopher  Thomas ;  and^ 
as  to  the  appellees  Elizabeth  Thomas  and  Frederick  Thomas, 
the  judgment  is  reversed,  at  their  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  the  sec- 
ond paragraph  of  the  separate  answer  of  said  Elizabeth 
Thomas,  and  for  further  proceedings  in  accordance  with 
this  opinion. 


♦•♦ 


No.  8358. 

The  Ames  Iron  Works  v.  Warren  et  al. 

Chattel  Mortgage.-— iVtate  Comity.— A  chattel  mortgage,  executed  and 
recorded  in  the  State  where  the  property  is  situated,  will,  It  valid 
under  the  laws  of  the  place  of  execution,  be  enforced  by  the  oourtB  of 
the  State  into  which  the  property  is  afterwards  brought  by  the  mort* 
gagor,  unless  there  is  some  statute  to  the  contrary. 

Same. — Personal  Property, — Lex  Situs,  Lex  Domicilii. — As  a  rule,  personal 
property  Is  governed  by  the  law  of  the  domicile  of  the  owner,  and  not 
by  the  law  of  the  si^us  of  the  property;  but  an  assignment  of  personal 
property  by  way  of  mortgage  is  an  exception  to  the  rule,  and  the  kx^ 
jieiw,  and  not  the  lex  domicilii^  governs  chattel  mortgages. 


NOVEMBER  TERM,  1881.  513 


The  Ames  Iron  Works  v,  Warren  et  tU, 


Same.— WA«»  Void  as  to  Attachment  Creditors  of  Mortgagor.— A  chattei 
mortga^,  executed  and  recorded  in  another  State,  on  property  within 
this  State,  the  mortgage  not  having  heen  recorded  in  this  State,  and 
there  never  having  heen  a  delivery  of  the  property  to  the  mortgagee,  is 
invalid  as  against  attaching  creditors. 

From  the  Lake  Circuit  Court. 

F.  Griffin  and  C.  F.  Griffin^  for  appellant. 

Elliott,  C.  J. — The  Ames  Iron  Works  sold  to  Warren 
&  Carter  a  steam  engine  and  boiler.  The  sale  was  made  in 
Chicago,  Illinois,  on  the  9th  day  of  September,  1879,  and 
the  property  was  then  in  that  city.  At  the  time  of  the  sale 
the  purchasers  executed  their  promissory  notes  for  the  un- 
paid purchase-money,  and  one  month  afterwards  executed  a 
chattel  mortgage  to  secure  the  purchase-money  notes.  The 
mortgagors  were  residents  of  Cook  county,  Illinois,  at  the 
time  they  purchased  the  property  and  at  the  time  the  mort- 
gage was  executed  by  them.  The  mortgage  was  executed  1 
and  recorded  in  the  said  county  of  Cook,  in  strict  conformity 
to  the  statute  of  Illinois.  The  property  was  not  in  Illinois 
at  the  time  the  mortgage  was  executed,  but  had  been  brought 
by  the  mortgagors  into  this  State,  where  it  was  at  the  time 
the  mortgage  was  executed  and  recorded.  Appellees  levied 
an  attachment  upon  the  engine  and  boiler,  and  the  contest 
is  as  to  their  right  to  hold  the  property  discharged  from  the 
lien  asserted  by  appellant. 

A  chattel  mortgage,  executed  and  recorded  in  the  state 

where  the  property  is  situated,  will,  if  valid  under  the  laws 

of  the  place  of  execution,  be  enforced  by  the  courts  of  the 

State  into  which  the  property  is  afterwards  brought  by  the 

mortgagor,  unless  there  is  some  statute  to  the  contrary. 

Blystone  v.  Burgett,  10  Ind.  28  ;  Offutt  v.  Flagg^  10  N.  H. 

46 ;  Beall  v.  Williamson^  14  Ala.  55 ;  Smith  v.  McLeany 

24  Iowa,  322 ;  Arnold  v.  Potter,  22  Iowa  194 ;  Wilson  v. 

Carson,  12  Md.  54 ;  Jones  v.  Taylor,  30  Vt.  42 ;  Jeter  v. 

FeUowes,  32  Pa.  St.  465.    This  case  does  not,  however,  come 
Vol.  76.-83 
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within  this  rule,  for  the  reason  that  the  property  was  not  in 
the  State  where  the  mortgage  was  executed  and  recorded. 

It  is  the  general  rule,  that  personal  property  is  governed 
by  the  law  of  the  domicile  of  the  owner,  irrespective  of  the 
situation  of  the  property.  By  a  legal  fiction,  peraonal  pi-op- 
erty  is  supposed  to  adhere  to  the  person  of  the  owner,  and, 
unlike  real  property,  to  be  governed  by  the  law  of  the  place 
where  the  owner  is  domiciled,  and  not  by  the  law  of  the 
situs  of  the  property.  This  doctrine  rests  upon  the  maxim  : 
*^MobiUa  ossibus  inhcerent.**  The  general  rule  must  be 
deemed  settled,  although  many  judges  and  many  authors 
have  spoken  of  it  with  bitter  censure  and  yielded  to  it  witii 
extreme  reluctance.  By  force  of  this  legal  fiction,  personal 
property,  no  matter  how  ponderous  or  unwieldy,  in  legal 
contemplation,  changes  location  with  every  change  of  tiie 
owner's  domicile.  The  fiction  does,  it  must  be  owned,  pro- 
duce strange  incongruities,  and  lead  to  almost  grotesque 
results.  The  rule  is  nevertheless,  as  yet,  the  generally 
accepted  one.  Story  Conflict  of  Laws,  sec.  379  ;  Rorer  Inter- 
State  Law,  194  ;  Am.  L.  Reg.,  November,  1881 ;  I  Wharton 
Conflictof  Law,  sec.  297  ;  Murray  v.  Charleston^  96  U-  S.  432. 

Recognizing  the  fact  that  the  general  rule  is  itself  of 
doubtful  soundness,  courts  have  created  many  exceptions. 
An  assignment  of  personal  property,  by  way  of  mortgage,  ia 
an  exception  to  the  general  rule.  The  law  of  the  situs  and 
not  the  lex  domicilii  governs  chattel  mortgages.  The  ex- 
ception rests  on  solid  ground,  and  is  well  supported  by  the 
adjudged  cases.  In  the  case  of  Clark  v.  TarbelL  58  N.  H. 
88,  it  was  held  that  a  mortgage  of  chattels  in  the  State  of 
New  Hampshire  at  the  time  the  mortgage  was  executed  was 
invalid  as  against  attaching  creditors,  although  executed  in 
conformity  to  the  law  of  the  State  wherein  the  mortgagor 
was  domiciled.  It  was  there  said :  **If  a  foreigner  or  citizen 
of  another  State  send  his  property  within  a  jurisdiction  dif- 
ferent from  that  where  he  resides,  he  impliedly  submits  it 
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to  the  rules  and  regulations  in  force  in  the  country  where  he 
places  it.  What  the  law  protects  it  has  the  right  to  regu- 
late. And  if  two  persons  in  another  State  choose  to  bargain 
concerning  property  which  one  of  them  has  in  a  chattel  not 
within  the  jurisdiction  of  the  place,  they  can  not  expect  that 
the  rights  of  persons  in  the  country  where  the  chattel  is  will 
be  permitted  to  be  affected  by  their  contract."  This  ques- 
tion came  before  the  Supreme  Court  of  the  United  States 
in  Green  v.  Van  Bvskirky  7  Wal.  139,  and  it  was  held, 
reversing  a  decision  of  the  Court  of  Appeals  of  New  York, 
that  a  mortgage  executed  in  conformity  to  the  laws  of  the 
State  of  New  York  upon  property  at  the  time  in  the  State 
of  Illinois,  was  invalid  as  against  attaching  creditors,  although 
the  mortgagor  was  a  resident  of  New  York.  The  court 
there  said:  **It  would  seem  to  be  unnecessary  to  continue 
this  investigation  further,  but  our  great  respect  for  the 
learned  court  that  pronounced  the  judgment  in  this  case,  in- 
duces us  to  notice  the  ground  on  which  they  rested  their 
decision.  It  is,  that  the  law  of  the  State  of  New  York  is  to 
govern  this  transaction,  and  not  the  law  of  the  State  of 
Illinois  where  the  property  was  situated ;  and  as,  by  the 
law  of  New  York,  Bates  had  no  property  in  the  safes  at 
the  date  of  the  levy  of  the  writ  of  attachment,  therefore 
none  could  be  acquired  by  the  attachment.  The  theory 
of  the  case  is,  that  the  voluntaiy- transfer  of  personal  prop- 
erty is  to  be  governed  everywhere  by  the  law  of  the  owner's 
domicile,  and  this  theory  proceeds  on  the  fiction  of  law 
that  the  domicile  of  the  owner  draws  to  it  the  personal  es- 
tate which  he  owns  wherever  it  may  happen  to  be  loca- 
ted. But  this  fiction  is  by  no  means  of  universal,  appli- 
cation, and  as  Judge  Story  says,  ^yields  whenever  it  is  nec- 
essary for  the  purposes  of  justice  that  the  actual  situs  of 
the  thing  should  be  examined.'  "  There  are  other  cases 
sustaining  the  proposition,  that  a  mortgage  of  chattels  is 
governed  by  the  law  of  the  place  where  the  chattels  are 
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II         I  ^  -  - 

located  at  the  time  of  the  execution  of  the  mortgage. 
Among  them  Rice  v.  Courtis^  32  Vt.  460 ;  Martin  v.  Potter^ 
34  Vt.  87 ;  Whitman  v.  Conner,  40  N.  Y.  Superior  Ct. 
339 ;  Golden  v.  Cockril,  1  Kan.  259 ;  Denny  v.  FauUc^ 
nery  22  Kan.  89 ;  Guillander  v.  HoweU,  35  N.  Y.  657. 

The  chattel  mortgage,  upon  which  the  appellant  rests  its- 
claim  to  the  property  iii  controversy,  never  having  been 
recorded  in  this  State,  and  there  never  having  been  a  deliv- 
ery of  the  property  to  the  mortgagee,  must  be  regarded  iis 
invalid  against  attaching  creditors. 

Appellees'  counsel  have  not  favored  us  with  a  brief,  and 
it  is  very  probable  that  we  have  left  interesting  questions 
unnoticed. 

Judgment  affirmed. 


No.  7729. 
WOODBURN  SaRVEN  WhEEL   COMPANY  V.  PhILBROOK. 

Contract. — Inspection  of  Timber, —  Vendor  and  Vendee, — Evidence. — 
Where  a  vendor  sold  and  shipped  timber  to  his  vendee,  it  was  compe- 
tent for  the  latter  to  agree  to  jtal^e  such  timber  on  the  representations 
of  the  former  as  to  the  quality  and  quantity  shipped  by  him,  and,  in  a 
suit  for  the  value  of  the  timber,  evidence  tending  to  prove  such  agree- 
ment is  admissible. 

Practice. — Submission  of  Interrogatories. — ^Where,  on  the  trial,  a  court 
refuses  to  submit  interrogatories  to  the  jury,  if,  on  appeal,  the  applica- 
bility of  such  interrogatories  to  any  material  portion  of  the  evidence  is 
not  made  apparent,  it  will  be  presumed  that  the  court  did  not  err  m 
refusing  to  submit  them  to  the  jury. 

From  the  Marion  Superior  Court. 

G.  H.  Chapman  and  17.  J.  Hammondj  for  appellant. 
W.  W,  Herod  and  F.  Wintery  for  appellee. 
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NiBiiACKy  J. — This  was  an  action  by  John  H.  Philbrook 
against  the  Woodburn  Sarven  Wheel  Company  to  recover  a 
balance  claimed  to  be  due  on  five  car-loads  of  timber  used 
in  the  manufacture  of  buggies  and  other  similar  vehicles. 

The  defendant  answered  in  five  paragraphs : 

1st.   Payment ; 

2d.   In  general  denial ; 

3d.  That  the  timber  was  purchased  under  a  special  con- 
tract, by  which  it  was  to  be  shipped  by  the  plaintiff  to  the 
defendant,  at  Indianapolis ;  and  there  to  be  inspected  and 
-classified  by  the  latter,  and  to  be  paid  for  according  to  such 
inspection  and  classification  ;  that,  upon  an  inspection  and 
'Classification  of  such  timber  by  the  defendant,  the  sum  of 
$15.19  was  found  to  be  due  to  the  plaintiff,  which  the  de- 
fendant had  offered  to  pay ;  but  which  the  plaintiff  had  re- 
-fused to  receive. 

4th  Setting  up  substantially  the  same  facts  as  the  third 
paragraph,  with  an  offer  to  confess  judgment  for  $15.19. 

5th.  A  warranty  that  each  car  contained  certain  amounts 
and  qualities  of  timber,  and  a  breach  of  such  warranty. 

In  addition  to  the  general  denial  to  the  special  paragi*aphs 
•of  the  answer,  the  plaintiff  replied  specially  that  he  had 
contracted  with  the  defendant  to  sell  it  certain  timber,  at 
Martinsville,  where  he  resided,  and  that  the  defendant  was 
to  inspect  all  said  timber  at  Martinsville,  by  an  agent  station- 
ed at  that  place  ;  that  the  defendant  was  to  receive  the  tim- 
ber at  Martinsville,  and  to  pay  for  the  same  there  according 
to  such  inspection,  and  not  at  Indianapolis  ;  that,  under  such 
-contract,  the  defendant  sent  one  Renton  to  Martinsville  to 
inspect,  receive  and  pay  for  said  timber ;  that  said  Renton 
inspected,  received  and  paid  for  all  said  timber  at  Martins- 
Tille,  which  the  plaintiff  had  sold  to  the  defendant  prior  to 
the  shipment  of  the  five  car-loads  in  controversy,  none  of 
such  timber  being  re-inspected  at  Indianapolis  ;  that,  before 
the  shipment  of  the  timber  in  suit,  the  defendant  informed 
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the  plaintiff  that  it  could  not  keep  Renton  any  longer  at 
Martinsville,  and  requested  the  plaintiff  to  inspect  the  re- 
maining timber  according  to  the  same  standard  of  classifica- 
tion that  Renton  had  used  in  the  inspection  made  by  him, 
and  ship  it  to  Indianapolis ;  that  the  plaintiff  complied  with 
that  request,  and  thereupon  did  inspect  the  timber  in  con- 
troversy, according  to  the  standard  of  classification  used  by 
Renton,  and  ship  it  to  the  defendant  at  Indianapolis,  and 
that,  according  to  the  Renton  standard  of  classification, 
the  five  cars  contained  the  respective  quantities  and  qualities 
of  timber  charged  for  in  the  bill  of  particulars  accompany- 
ing the  complaint. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for 
$350  at  special  term,  where,  by  a  motion  for  a  new  trial, 
various  questions  were  raised  upon  the  evidence.  Upon  an 
appeal  to  the  general  term  this  judgment  was  afiSrmed. 

The  following  facts  may  be  considered  as  established  by 
the  evidence :  That  the  plaintiff  sold  and  delivered  to  the 
defendant,  and  the  defendant  accepted  and  received,  the  five 
car  loads  of  timber  described  in  the  complaint ;  that  the 
timber  consisted  of  hickory  timber  far  felloes  and  pieces  for 
spokes,  and  of  oak  lumber ;  that  it  was  agreed  between  the 
parties  that  the  hickory  timber  should  be  inspected,  culled 
and  classified  according  to  quality,  and  that  all  the  timber 
should  be  paid  for  at  the  following  rates,  railroad  freight 
from  Martinsville  to  be  deducted,  to  wit :  For  first  class 
felloe  strips,  11  cents  each ;  for  second  class  felloe  strips,  7 
cents  each;  for  first  class  spokes,  $15  per  thousand;  for 
second  class  spokes,  $8  per  thousand  ;  for  oak  lumber,  best 
quality,  $25  per  thousand  feet ;  that  the  defendant  had  paid 
on  said  five  car  loads  of  lumber  the  sum  of  $700. 

The  real  question  upon  the  trial  was  the  value  of  the  tim- 
ber thus  sold  and  delivered,  and  that  involved  the  inquiry  as 
to  the  relative  qualities  of  the  different  portions  of  it,  and  a 
proper  classification  of  it  under  the  agreement  above  stated* 
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The  plaintiff  claimed,  and  introduced  evidence  to  show, 
that  he  was  requested  by  the  defendant  to  inspect,  cull  and 
classify  the  timber  before  placing  it  on  the  cars  ;  that  he  did 
inspect  the  same,  and  fairly  culled  and  classified  the  hickory 
timber,  and  measured  the  oak  lumber  before  each  kind  of 
such  timber  was  shipped. 

The  defendant  denied  that  the  plaintiff  had  been  request- 
ed to  inspect  the  timber,  and  claimed  that  it  had  been  in- 
spected, culled  and  classified  by  its  own  employees,  after 
it  was  received  at  Indianapolis,  and  that  its  employees,  being 
skilled  in  such  work,  had  made  a  full,  fair  and  correct  clas- 
sification £tnd  measurement  of  the  timber. 

The  value  of  the  timber,  estimated  by  the  plaintiff's  clas- 
sification, exceeded  the  value  put  upon  it  by  the  defendant's 
classification  by  more  than  $300. 

Under  these  circumstances  it  was  for  the  jury  to  deter- 
mine the  aggregate  value  of  the  timber  upon  the  evidence 
which  was  submitted  to  it. 

There  was  evidence  adduced  upon  the  trial  fairly  tending 
to  sustain  the  verdict,  and  that  leaves  us  without  any  reason 
for  disturbing  the  verdict  upon  the  evidence. 

The  defendant,  however,  as  the  appellant  here,  contends 
that  the  court  erred  in  permitting  the  plaintiff  to  introduce 
evidence  tending  to  show  that  he  was  authorized  to  inspect, 
cull  and  classify  the  timber  before  putting  it  on  the  cars  to 
be  shipped,  as  such  evidence  tended  to  prove  that  the  plain- 
tiff at  the  same  time  occupied  the  relation  of  vendor  to,  and 
agent  for,  the  defendant  in  the  same  transaction,  a  duplex 
and  inconsistent  relation  not  sanctioned  by  public  policy. 
But  the  evidence,  objected  to  as  above,  did  not,  it  seems  to 
us,  tend  to  prove  the  double  and  inconsistent  relation  thus 
hypothetically  imputed  to  the  plaintiff. 

As  we  construe  that  evidence,  it,  in  its  legal  effect,  sim- 
ply tended  to  prove  an  agreement  on  the  part  of  the  defend- 
ant to  take  the  timber  upon  the  plaintiff's  representations  as 
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to  the  quantity  and  quality  shipped  by  him.  It  was  compe- 
tent for  the  defendant  to  make  such  an  agreement,  and,  as 
thus  construed,  we  see  no  error  in  the  admission  of  the  evi- 
dence tending  to  prove  an  agreement  on  the  part  of  the  de- 
fendant to  so  take  the  timber. 

Other  questions  are  made  upon  the  admission  of  evidence, 
but  the  discussions  upon  them  are  very  general  in  their 
character.  The  record,  too,  is  very  voluminous.  These 
circumstances,  taken  in  connection  with  very  meagre  ref- 
erences to  the  record  in  many  instances,  render  it  imprac- 
ticable for  us  to  enumerate  and  define  the  precise  questicHis 
intended  to  be  presented. 

We  are,  at  all  events,  unable  to  see  that  any  injustice  was 
done  to  the  appellant  by  the  rulings  of  which  complaint  is 
made. 

It  is  also  contended  that  the  court  erred  in  ref  asing  to 
submit  to  the  jury  certain  interrogatories  presented  in  behalf 
of  the  defendant,  but  the  applicability  of  any  of  those  in- 
terrogatories to  any  material  portion  of  the  evidence  has  not 
been  made  apparent.  We  must  hence  assume  that  the 
court  did  not  err  in  refusing  to  submit  those  interrogatories 
to  the  jury. 

No  good  reason  has  been  shown  for  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  8272. 

Locke  v.  Falk  et  al. 

Evidence. — Account, — Principal  and  Agent. — In  an  action  for  goods  sold 
and  delivered,  where  the  plaintiff  introduced  evidence  tending  to  show 
that  the  defendant  had  given  another  authority  to  purchase  goods  to 
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carry  on  defendant's  business,  it  was  competent  to  prove  what  direc- 
tion as  to  shipment  was  given  by  such  agent  at  the  time  he  ordered 
said  goods  of  the  plaintiff. 
Supreme  COVRT.—Verdict,— Weight  of  Etndence,— The  Supreme  Court 
wiil  not  disturb  a  verdict  on  the  mere  weight  of  the  evidence. 

From  the  DcKalb  Circuit  Court, 

JR.  W.  McBride,  W.  H.  Lease,  J.  JE.  Rose  and  U.  D. 
Hartman^  for  appellant. 

W.  H.  Dills  and  W.  L,  Penfield,  for  appellees. 

M0RRIS9  C. — ^This  suit  was  brought  by  the  appellees  against 
the  appellant,  for  goods  sold  and  delivered.  The  appellant 
answered  the  complaint  by  a  general  denial.  The  cause  was 
submitted  to  a  jury,  and  a  verdict  returned  in  favor  of  the 
appellees.  The  appellant  moved  the  court  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary  to  law,  and  not 
sustained  by  sufficient  evidence.  The  court  overruled  the 
motion.     The.  evidence  is  in  the  record  by  bill  of  exceptions. 

The  appellant  assigns  as  error  the  overruling  of  his  mo- 
tion for  a  new  trial.  If  there  is  any  testimony  legally  tend- 
ing to  support  the  verdict,  this  court  will  not  disturb  it  on 
the  weight  of  the  evidence.  The  Fort  Wayne ^  etc.,  JR.  JR. 
Co.  V.  Husselman,  fiS  Ind.  73  ;  LearyY.  Ebert,  72  Ind.  418 ; 
JSohn  V.  The  Marion,  etc.,  G.  R.  Co.,  73  Ind.  77;  Kelly 
V.  Northington,  73  Ind.  152. 

Moses  Lamley,  one  of  the  appellees,  testified  on  the  trial 
that  he  sold  the  goods  to  one  Carter,  who  stated  that  he  was 
buying  for  the  appellant ;  that  the  goods  were  charged  to 
the  appellant;  that  they  were  sold  for  a  fair  price; 
that  the  appellant  was  doing  business  at  Waterloo  and  at 
Auburn ;  that  small  bills  had  been  purchased  of  the  appel- 
lees by  Carter  for  the  appellant,  Locke  ;  that  he  sometimes 
gave  notes  for  such  purchases,  in  the  name  of  Locke,  he 
signing  Locke's  name  to  the  notes ;  that  payments  had  been 
made,  but  that  he  did  not  know  whether  Locke  or  Carter 
made  the  payments  ;  that  he  had  been  in  appellant's  place 
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of  business  in  Auburn  several  times ;  saw  him  there  once^ 
and  always  noticed  that  the  sign  of  the  door  was  "S.J. 
Locke ;"  that  he  met  Locke  twice ;  that  the  last  barrel  of 
whisky  mentioned  in  his  bill  of  items  was  returned  to  him 
March  llth,  1878,  and  he  had  given  the  appellant  credit  for 
it ;  that  he  met  Locke  at  his  place  of  business  in  Auburn, 
and  that  Locke  asked  him  if  he  had  sold  the  goods  ;  said  that  he 
did  not  want  that  barrel  of  whisky,  and  witness  took  it  back 
and  gave  him  credit  for  it ;  that  the  license  to  sell  in  Aq- 
burn  was  in  Locke's  name  ;  that  Carter  was  the  brother-m- 
law  of  Locke.  The  witness  further  testified  as  follows :  **I 
remember  of  Locke  telling  me,  at  Waterloo,  not  to  sell  any 
more  goods  to  Carter,  but  the  last  barrel  had  been  shipped 
before  I  got  back  to  Fort  Wayne ;  that  was  the  first  time 
that  Locke  ordered  me  not  to  sell  any  more  to  Carter ;  I 
charged  the  goods  to  Locke  because  Carter  told  me  the  bus- 
iness belonged  to  Locke ;  I  had  two  conversations  with 
Locke ;  in  the  first  conversation,  more  than  four  months  be- 
fore the  last  sale,  he  asked  me  if  I  was  selling  in  Auburn ; 
I  told  him  we  were ;  he  said  the  business  was  not  paying 
well ;  the  license  of  Locke  was  to  sell  liquor  in  Auburn,  at 
the  place  where  the  liquor  we  sold  him  was  delivered  or 
sent."  Locke's  license  to  sell  at  that  place  was  also  put  in 
evidence. 

Edward  Eldridge  testified  that  Locke  was  carrying  on  the 
liquor  business  in  Auburn,  from  June,  1875,  until  a  short 
time  before  the  suit  was  commenced.  Upon  the  trial.  Lam- 
ley's  counsel  asked  him  this  question :  *'What  direction,  if 
any,  was  given  you  by  Carter  at  the  time  he  ordered  said 
goods,  as  to  their  shipment?"  To  this  question  the  appel- 
lant objected,  on  the  ground  that  it  was  incompetent  and 
improper.  The  court  overruled  the  objection  and  he  ex- 
cepted.    The  witness  then  answered  it. 

It  had  been  shown  that  Locke  was  doing  business  in  Au- 
burn ;  that  he  stayed  most  of  the  time  at  Waterloo,  and  that 
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Carter  attended  to  the  business  in  Auburn ;  that  Carter 
had  purchased  liquors  of  the  appellees  and  others,  and  that 
Locke  knew  it ;  that  Locke  had  a  license  to  carry  on  the 
liquor  business  in  Auburn,  and  that  Carter  had  not.  From 
these  facts  it  mis^ht  be  inferred  that  Carter  had  authority 
from  Locke  to  make  purchases  of  liquor  for  the  business  at 
Auburn.  There  was  evidence  enough  to  submit  the  ques- 
tion to  the  jury.  The  question  put  toLamley  and  answered 
by  him  related  to  the  business  which  he  was  then,  prima 
facie^  authorized  to  transact  for  Locke,  and  was  entirely 
competent.  Locke  told  Lamley,  after  the-  sales  had  been 
made,  not  to  sell  Carter  any  more.  This  statement  not  only 
implies  that  he  knew  that  sales  had  been  made  upon  the  orders 
of  Carter,  but  that  Carter  had  authority  to  give  the  orders. 

Nor  can  we  disturb  the  verdict  on  the  weight  of  the  evi- 
dence. If  the  case  had  gone  to  the  jury  on  the  testimony 
produced  by  the  appellees,  it  could  not  be  said,  we  think,, 
that  the  jury  would  not  have  been  authorized  to  return  a 
verdict  for  them.  True,  the  testimony  introduced  by  the 
appellant  not  only  contradicted  that  put  in  by  the  appellees, 
but  strongly  tended  to  show  that  Carter  had  in  fact  no  au- 
thority to  buy  liquor  in  Locke's  name,  and  that,  as  soon  as 
Locke  ascertained  that  he  was  doing  so,  he  turned  him  off. 
But  the  fact  that  he  turned  him  off,  that  the  business  was, 
according  to  their  testimony,  carried  on  fraudulently  and  in 
violation  of  law,  greatly  diminishes  the  force  of  the  testi- 
mony of  the  appellant.  We  can  not  weigh  this  conflicting 
testimony.  Nor  do  we  believe  that,  by  indulging  the  pre- 
sumption that,  in  this  case,  the  jury  reached  the  truth,  in- 
justice will  be  done. 

Pek  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the 
appellant. 
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140119  Nixon  v.  The  State. 

Intoxicating  JjiqvOBS.—SaU  for  Medicinal  Purposes,— A  bona  fide  sale 
of  intoxicatiDg  liquors  for  medicinal  purposes  is  not  a  violation  of 
any  of  the  provisions  of  the  statute  regulating  the  sales  of  sachliquon. 

From  the  Henry  Circuit  Court. 

J.  H.  MeUettf  E.  H.  Bundy  and  W.  0,  Barnard^  for 
appellant. 

D.  P.  Baldwin^  Attorney  General,  W.  W.  Thortdm 
and  C.  M.  Butler i  Prosecuting  Attorney,  for  the  State. 

HowK,  J. — In  this  case,  the  appellant  was  duly  indicted 
for  the  unlawful  sale  to  one  Elwood  Moore  of  certain  intoxi- 
•cating  liquors,  to  wit,  one  half -pint  of  whisky,  for  the  sum 
of  twenty-five  cents.  Upon  arraignment  and  a  plea  of  not 
guilty,  the  issues  joined  wete  tried  by  the  court,  and  a  find- 
ing was  made  that  the  appellant  was  guilty  as  charged,  and 
assessing  his  punishment  at  a  fine  in  the  sum  of  twenty  dol- 
lars, and  over  his  motioi^  for  a  new  trial,  and  his  exception 
4Baved,  the  court  rendered  judgment  on  its  finding. 

The  decision  of  the  court  in  overruling  his  motion  for  a 
new  trial  is  the  only  error  assigned  by  the  appellant,  in 
this  court.  The  principal  questions  presented  for  our  deci- 
sion are  these :  Does  the  evidence  in  the  record  sustain  the 
•court's  finding?  and  is  the  appellant's  conviction  in  accord- 
ance with  law  ? 

We  will  set  out  the  evidence  in  full,  as  it  appears  in  the 
record,  as  follows :  Elwood  Moore,  being  duly  sworn,  testi- 
fied as  follows,  to  wit : 

^^I  reside  in  Spiceland,  Indiana;  am  acquainted  with  the 
defendant,  Nixon  ;  bought  a  half-pint  of  whisky  of  him,  on 
or  about  the  10th  day  of  February,  1881.  Paid  him  twenty- 
five  cents  for  it.  This  was  in  Heniy  county,  Indiana." 
Plaintiff  rests. 

John  B.  Elliott,  being  duly  sworn,  testified  as  follows,  to 
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wit:  "My  name  is  John  B.  Elliott ;  reside  near  Spiceland  ; 
I  am  acquainted  with  the  prosecuting  witness ;  have  known 
him  for  several  years;  am  acquainted  with  Nixon,  the  de- 
fendant ;  I  was  in  his  drug  store  when  Moore  came  in  with 
a  half-pint  bottle  and  said  he  wanted  it  filled  with  whisky. 
Mr.  Nixon,  defelidant,  said :  *Have  you  got  the  measles  at 
your  house?'  (Nearly  every  one  had  measles  at  that  time 
in  Spiceland.)  Mr.  Moore  said,  *No.'  .  Then,  Mr.  Nixon 
said  to  him,  *Do  you  want  the  'whisky  to  use  as  medicine?' 
And  Mr.  Moore  said,  *Yes,  I  want  it  for  medicine.'  " 

Oliver  H.  Nixon,  being  duly  sworn,  testified  as  follows^ 
to  wit :  '*I  am  defendant ;  reside  in  Spiceland  ;  I  am  a  drug- 
gist ;  some  time  on  or  about  the  10th  day  of  February,  1881, 
Elwood  Moore  came  into  my  store  with  a  half-pint  bottle, 
and  said  he  wanted  me  to  fill  it  with  whisky.  I  said,  *Have 
you  got  the  measles  at  your  house?'  He  said,  *No.'  I 
then  said,  *Do  you  want  the  whisky  to  use  for  medicine?^ 
He  said,  *Yes,  I  want  it  for  medicine.'  " 

Cross-examined:  <*I  never  sold  to  Moore  any  other  time, 
except  when  Dr.  Bailey  was  with  him  and  told  me  to  give 
him  whisky.  I  gave  it  to  Dr.  Bailey,  and  he  gave  it  to 
Moore." 

Elwood  Moore,  recalled,  testified  as  follows,  to  wit:  **I 
used  the  whisky  I  bought  of  Nixon  for  medicine ;  bought  it 
for  medicinal  purposes ;  I  did  not  buy  it  to  drink ;  at  the  time 
I  bought  the  liquor  there  was  no  sickness  in  my  family." 
*<^Were  you  not  expecting  your  wife  to  be  confined  in  a  few 
days?"  **No,  sir,  not  that  soon.  I  bought  it  to  use  for 
whatever  sickness  might  come  up  in  my  family." 

Cross-examined :  *«I  didn't  have  any  immediate  use  for 
the  whisky,  when  I  bought  it." 

By  the  court:  ««You  say,  when  you  bought  the  whisky, 
you  had  no  immediate  use  for  it?"  **Yes,  sir,  I  said  that.* 
Did  you  anticipate  any  use  for  it?"  "Yes,  I  anticipated  my 
wife's  confinement,  and  wanted  it  for  that  and  any  other 
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fiickuess  that  might  happen  in  my  family;  but,  when  I 
bought  it  I  had  no  use  for  it,  and  only  bought  it  to  have  it 
in  my  family  if  I  should  want  to  use  it  for  any  purpose." 
**And  this  was  all  the  evidence  given  in  the  case." 
Upon  the  foregoing  evidence,  we  are  of  the  opinion,  that 
the  appellant  was  not  guilty  of  an  unlawful  sale  of  intoxi- 
cating liquor,  as  charged  in  the  indictment ;  and  that  the 
court,  therefore,  erred  in  overruling  his  motion  for  a  new 
trial.  It  is  true  that  the  statute,  under  which  the  appellant 
was  indicted,  contains  no  exceptions  authorizing  the  sales  of 
intoxicating  liquors,  without  license,  for  medicinal,  chemical 
or  sacramental  purposes.  But  it  has  always  been  held  by 
this  court,  in  construing  similar  statutes,  that  the  courts  will 
except,  from  the  prohibitory  or  penal  provisions  of  the  stat- 
ute, all  bona  fide  sales  of  such  liquors  for  such  purposes. 
Donnell  v.  The  State,  2  Ind.  658  ;  Tliomasson  v.  The  Statey 
15  Ind.  449  ;  Jakes  v.  Tlie  State,  42  Ind.  473 ;  Ballv.  Tke 
State,  50  Ind.  595  ;  Hooper  v.  T/ie  State,  56  Ind.  153. 

It  will  be  seen  from  the  evidence,  in  this  case,  which  we 
have  set  out  at  length,  as  it  appears  in  the  record,  that  the 
appellant  sold  the  half-pint  of  whisky,  on  which  the  indictr 
ment  is  predicated,  for  medicinal  purposes  and  for  none 
other.  He  sold  the  whisky  for  medicine,  in  the  line  of  his 
business  as  a  druggist,  and  the  prosecuting  witness  bought 
it  for  medicine,  in  anticipation  of  his  wife's  confinement. 
There  is  not  a  particle  of  evidence  in  the  record  to  impeach 
the  appellant's  absolute  good  faith  in  the  sale  of  the  whisky, 
for  medicinal  purposes ;  and  if  there  was  anything  in  or 
about  the  sale,  which  tended  to  show  bad  faith,  either  in  the 
appellant  or  in  the  prosecuting  witness,  the  State's  attorney 
seems  to  have  been  unfortunate  in  his  failure  to  get  evi- 
dence of  the  fact  in  the  transcript.  Not  only  so,  but  when 
the  appellant  offered  to  prove  on  the  trial,  for  the  purpose 
of  removing  even  a  suspicion,  if  any  existed,  of  the  bad 
faith  of  the  prosecuting  witness  in  the  purchase  of  the 
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whisky,  that  he  was  not  in  the  habit  of  drinking  whisky,  on 
the  State's  objection,  the  evidence  was  excluded. 

This  is  not  a  case  of  conflicting  evidence ;  but  it  seems  to 
us,  there  is  a  total  failure  of  evidence  to  show  an  unlawful 
sale  by  the  appellant  of  intoxicating  liquor,  in  a  quantity 
less  than  a  quait,  as  charged  in  the  indictment. 

The  court  erred,  we  think,  in  refusing  the  appellant  a 
new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


♦•♦ 
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Decedents'  Estates.  —  Rents  Accruing  After  Death  of  Intestate, — 
Rents  which  accrue  from  the  real  estate  of  an  intestate,  after  his  death, 
go  to  his  heirs,  and  not  to  his  administrator. 

SAKE.^Emblements  and  Annual  Crops, — The  words  '^emblements  and 
annual  crops,' ^  as  used  in  the  act  concerning  decedents'  estates,  do 
not  include  uncut  grass  growing  in  the  field.  It  descends  with  the 
land  to  the  heir. 

Same. — Trustee. — Heirs, — Conversion, — ^The  reception  by  an  administra- 
tor, except  when  otherwise  specially  provided,  of  the  rents,  issues  and 
profits  of  the  real  estate  of  an  intestate,accruing  after  his  death,malces  the 
administrator  the  trustee  of  the  heirs  and  not  of  the  creditors  of  the  ea* 
tate,  but  the  application  of  such  rents,  etc.,  to  the  payment  of  his  dece- 
dent's debts  does  not  create  any  claim  against  the  estate  in  favor  of  the 
heirs,  but  is  a  conversion  of  the  money  in  his  hands,  belonging  to  the 
heirs,  for  which  he  is  personally  liable. 

From  the  Spencer  Circuit  Court. 

C.  L.  Wedding^  for  appellants. 

G.  L.  Eeinhardy  T,  F.  DeBruler  and  W.  H.  Thomas, 
for  appellee. 
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NiBLACK,  J. — This  was  a  proceeding,  based  upon  a  claim 
filed  against  the  estate  of  Robert  Graham,  deceased,  by 
Mollie  Evans,  James  Graham  and  John  W.  Graham,  chil- 
dren and  only  heirs  at  law  of  the  decedent. 

The  complaint  represented  to  the  court  that  the  said  Rob- 
ert Graham  had  died  on  the  5th  day  of  July,  1874;  that 
there  descended  from  him  to  the  plaintiffs  six  hundred  acres 
of  lands ;  that  administration  on  the  estate  was  thereafter 
granted  to  Joseph  O.  Graham ;  that  the  said  Joseph  O.  Gra- 
ham, as  such  administrator,  had  been  permitted  to  receiye 
the  rents  arising  from  said  lands,  as  well  as  the  proceeds  of 
other  lauds  descended  to  the  plaintiffs  from  their  mother, 
and  sold  by  their  guardian,  and  to  appropriate  such  rents 
and  proceeds  to  the  payment  of  the  debts  against  the  estate, 
in  the  belief  that  said  rents  and  proceeds  would  be  sufficient 
to  pay  all  of  such  debts,  and  to  thus  prevent  the  lands  which 
had  descended  to  them  from  their  father,  as  above  stated,  from 
being  sold  to  pay  any  portion  of  the  same ;  that  said  estate 
had  proved  to  be  insolvent ;  that,  by  reason  of  the  insol- 
vency of  the  estate,  the  plaintiffs,  acting  through  their  guar- 
dian, had  permitted  the  rents  and  proceeds  referred  to  as 
above  to  be  applied  to  the  payment  of  debts  against  the 
estate,  under  a  mistake  of  the  facts  constituting  the  true 
condition  of  the  estate.  Judgment  was  consequently  de- 
manded for  a  repayment  of  such  rents  and  proceeds.  Dur- 
ing the  progress  of  the  cause,  and  before  it  was  tried,  Joseph 
O.  Graham  resigned  his  trust  as  administrator,  and  Thomaa 
R.  Hardy  was  appointed  as  his  successor. 

The  court,  at  the  request  of  the  parties,  made  a  special 
finding  of  the  facts,  which,  summarily  stated,  was  as  fol- 
lows :  That  Robert  Graham  died  in  Spencer  county,  where 
he  resided,  on  the  5th  day  of  July,  1874,  leaving  the  plain* 
tiffs,  of  the  ages  of  eighteen,  seventeen  and  fourteen  years, 
respectively,  as  his  only  heirs  at  law,  surviving  him  ;  that 
the  decedent,  at  the  time  of  his  death,  was  the  owner  of  four 
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hundred  acres  of  land,  situate  in  that  county,  and  under 
cultivation,  besides  other  lands  in  other  places ;  that  Joseph 
O.  Graham  was  appointed  administrator  of  the  decedent's 
estate,  on  the  23d  day  of  July,  1874 ;  that,  at  the  time  of 
the  decedent's  death,  a  crop  of  hay  was  growing  on  the  four- 
hundred-acre  tract  of  land,  and  ready  to  be  cut ;  that  the 
decedent  had,  prior  to  his  death,  contracted  with  one  Wool* 
len  to  cut  and  bale  this  crop  of  hay  for  one-half  thereof 
when, baled;  that  Woollen  commenced  cutting  the  hay  on 
the  8th  day  of  July,  and  completed  his  contract  on  the  11th 
day  of  November  following ;  that  the  said  Joseph  O.  6ra» 
ham,  as  such  administrator,  took  possession  of  the  dece- 
dent's half  of  the  hay  thus  baled  by  Woollen,  and  sold  the 
same  for  the  sum  of  $1,107.80 ;  that  the  said  Joseph  O.Graham 
continued  to  receive  the  rents  accruing  from  the  four-hundred- 
acre  tract  of  the  land  for  the  years  1875,  1876,  1877  and 
1878,  and  that  Hardy,  as  his  successor,  received  such  rents 
for  the  year  1879,  making  an  aggregate  for  all  such  years 
of  the  sum  of  $1,792.34;  that  of  these  rents  the  sum  of 
$305  was  paid  over  to  the  guardian  of  the  plaintiffs ;  that 
the  plaintiffs  were  the  owners  of  another  tract  of  land,  con- 
taining eighty  acres,  one-third  of  which  had  descended  to 
them  from  their  father,  and  the  remaining  two-thirds  from 
their  mother,  and  for  the  sale  of  which  their  guardian  pro- 
cured an  order  of  sale  from  the  proper  court,  upon  his  rep- 
resentation that,  by  selling  the  same  and  appljdng  the  pro- 
ceeds to  the  payment  of  the  decedent's  debts,  the  sale  of 
the  four-hundred-acre  tract  for  the  payment  of  such  debts 
would  be  prevented;  that  their  said  guardian  sold  said 
eighty-acre  tract  of  land  for  the  sum  of  $600,  of  which  sum 
$500  was  paid  over  and  applied  in  payment  of  the  decedent's 
debts,  $100  being  paid  over  directly  to  one  of  the  creditors 
at  his  request ;  that  all  of  said  rents  and  proceeds  of  real 
estate,  paid  over  as  above  stated,  were  in  pa3anent  of  pre- 
ferred claims  ascainst  the  estate  of  the  decedent ;  that  no 
Vol.  76.-34 
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order  of  court  was  obtained  authorizing  the  administrator  to 
rent  any  of  the  lands  of  the  decedent,  but  that,  when  the  ad- 
ministrator received  property  in  payment  of  rent,  he  ob- 
tained an  order  of  court  for  its  sale  at  private  sale  before 
selling  it;  that,  on  the  23d  day  of  April,  1875,  the  said 
Joseph  O.  Graham,  as  administrator,  filed  his  petition  for 
the  sale  of  certain  lands  belonging  to  the  decedent,  to  pay 
debts  against  his  estate,  and  by  such  petition  represented  to 
the  court  that  he  had  rented  the  remaining  real  estate  of  the 
decedent  for  the  year  1875,  and  that  he  believed  the  rents 
for  that  year  would  probably  amount  to  as  much  as  $1,000, 
asking  an  order  that  such  rents  should  be  applied  to  the  pay- 
ment of  the  decedent's  debts ;  that  the  plaintiffs'  guardian 
filed  his  consent  that  the  lands  described  in  the  petition 
might  be  sold  to  pay  such  debts ;  that  thereupon  the  court 
ordered  said  lands  to  be  sold  by  the  administrator,  adding 
*'that  he  apply  rents  to  payment  of  debts  of  said  Eobert 
Graham;"  that  no  other  order  was  asked  for  or  obtained 
concerning  the  rents  of  the  lands  belonging  to  the  decedent's 
estate ;  that  all  of  said  rents  came  from  the  four-hundred- 
acre  tract  of  land ;  that  the  said  Joseph  O.  Graham  sup- 
posed that  by  using  the  rents,  received  by  him  as  above  set 
forth,  in  the  payment  of  the  debts  against  the  estate  of  the 
decedent,  he  could  prevent  the  sale  of  the  four-hundred-acre 
tract  of  land,  but  that  in  that  supposition  he  was  mistaken, 
as  the  estate  has  since  proved  to  be  insolvent. 

From  these  facts  the  court  came  to  the  following  conclu- 
sions of  law : 

First.  That  $400  of  the  proceeds  of  the  sale  of  the  eighty- 
acre  tract  of  land  sold  by  the  plaintiffs'  guardian  was  paid 
over  to  the  administrator  of  the  estate  of  Robert  Graham, 
under  a  mistake  of  fact,  and  that  the  plaintiffs  were  entitled 
to  recover  from  said  estate  two-thirds  of  that  sum ;  that  is 
to  say,  1266.66,  with  interest,  making  the  aggregate  sum  of 
$310.65,  to  be  paid  as  a  preferred  claim. 
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Second.  That  the  plaintiffs  were  not  entitled  to  recover 
anjrthing  from  said  estate  for  rents  received  by  the  admin- 
istrators from  the  lands  of  which  the  said  Robert  Graham 
died  seized. 

The  appellants,  the  claimants  and  plaintiffs  below,  com- 
plain only  of  the  conclusion  of  law,  at  which  the  court  arrived, 
holding  that  the  estate  was  not  liable  for  the  rents  received 
by  the  administrator,  and  applied  by  him  to  the  payment  of 
debts  against  it. 

In  support  of  their  appeal,  they  argue,  first,  that  under 
the  law  the  rents  which  accrued  on  the  four-hundred- 
acre  tract,  after  the  death  of  Robert  Graham,  went  to 
them  as  his  heirs,  and  not  to  his  administrator.  It  may 
be  regarded  as  the  settled  law  of  this  State,  as  well  as 
the  generally  accepted  doctrine  of  the  authorities,  that  the 
rents  which  accrue  from  the  real  estate  of  an  intestate,  after 
his  death,  go  to  his  heirs,  and  not  to  his  administrator.  King 
V.  Anderson^  20  Ind.  385 ;  Hubottom  v.  Morrow^  24  Ind. 
202 ;  Hankins  v.  KimbalU  57  Ind.  42  ;  Boynton  v.  The  P. 
<fe  S.  R.  R.  Co.,  4  Gush.  467 ;  Haslflge  v.  Krugh,  25  Pa. 
St.  97  ;  Foteaux  v.  Lepage,  6  Iowa,  123  ;  Smith  v.  Bland, 
7  B.  Mon.  21 ;  Stinson  v.  Stinson,  38  Me.  593. 

The  appellants  argue,  secondly,  that  the  provision  of  the 
act  concerning  the  settlement  of  decedents'  estates,  which 
requires  the  administrator  to  take  possession  of,  and  to  in- 
ventory, the  ''emblements  and  annual  crops,  whether  sev- 
ered or  not  from  the  land,  raised  by  labor,"  2  R.  S.  1876, 
p.  505,  sec.  34,  do  not  extend  to  and  embrace  uncut  grass 
growing  in  the  meadow,  and  that  hence  the  grass  growing 
upon  the  four-hundred-acre  tract  of  land,  at  the  time  of  their 
father's  death,  descended  to  them,  and  did  not  go  to  the  ad- 
ministrator as  personal  property  constituting  assets  of  the 
estate.  '  Webster  defines  an  "emblement"  to  be  ''the  pro- 
duce or  fruit  of  land  sown  or  planted  ;  the  growing  crops  of 
those  vegetable  productions  of  the  soil,  such  as  grain,  garden 
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roots,  and  the  like,  which  are  not  spontaneous,  but  require 
an  ouUay  of  cost  and  labor  in  one  part  of  the  year,  the  reo- 
ompense  for  which  is  to  arise  in  the  shape  of  a  crop  in 
another  part  of  the  same  year ; — used  especially  in  the  ploraL 
The  produce  of  grass,  trees,  and  the  like,  is  not  signified  by 
the  term."  This  definition  appears  to  have  been  carefully 
extracted  from  the  text-writers,  and  is  in  substantial  accord 
with  that  given  by  Bouvier  in  hip  Law  Dictionary,  and  by 
other  standard  authors.  Taylor  Landlord  &  Tenant,  3ec. 
534 ;  1  Hilliard  Real  Property,  18,  sec.  16, 4th  ed. ;  3  Wash- 
burn Real  Property,  4th  ed.,  marginal  page  599  ;  Bankj  etc,, 
V.  Crarj/y  1  Barb.  542;  Green  v.  Armstrong ^  1  Den.  550; 
Toller  on  Executors,  193. 

The  distinction  between  annual  crops,  merely  vegetable 
productions  of  the  soil,  raised  by  labor  bestowed  during  the 
year,  and  trees,  fruits  and  grass,  which  are,  to  a  greater  or 
less  extent,  of  spontaneous  growth,  may  be  said  to  be  well 
recognized  and  firmly 'established  by  the  authorities.  The 
words  "emblements**  and  '^annual  crops,"  used  in  the  act 
concerning  decedents,'  estates,  supra ^  do  not,  therefore,  in- 
clude uncut  grass  growing  in  the  field,  which  descends  with 
the  land  to  the  heir.  This  is  the  construction  given  to  that 
act  by  Rowland  &  Winter  in  their  Manual  for  Executors 
and  Administrators  (see  page  58,  sec.  172),  and  we  are  un- 
able to  see  that  any  other  construction  could  be  fairly  given 
to  it  without  palpably  disregarding  the  well  recognized  and 
firmly  established  distinction  referred  to  as  above. 

The  appellants  argue,  thirdly,  that  the  administrator,  by 
taking  possession  of  the  growing  crops  upon,  and  by  receiv- 
ing the  rents  of,  the  real  estate  which  descended  to  them 
from  the  intestate,  became  their  trustee,  and  not  the  trustee 
of  the  creditors  of  the  estate,  and  that,  by  reason  of  the  ap- 
plication of  these  growing  crops  and  rents  to  the  payment 
of  the  preferred  claims  against  the  estate,  they,  the  appel- 
lants, became  not  only  creditors,  but  preferred  creditors,  of 
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the  estate,  for  the  value  of  the  growing  crops  and  rents  thus 
applied.  The  reception  by  t^e  administrator,  except  when 
otherwise  specially  provided,  of  the  rents,  issues  and  profits 
of  the  real  estate  of  the  intestate,  accruing  after  his  death, 
makes  the  administrator  the  trustee  of  the  heirs,  and  nort  of 
the  creditors,  of  the  estate.  Hobb's  Appeal,  41  Pa.  St.  45 ; 
Mills  V.  Merryman,  49  Me.  65  ;  Lucy  v.  Lucy,  55  N.  H.  9 ; 
2  Williams  Executors,  6th  ed.,  bottom  p.  820,  n ;  McCoy  v. 
JScott,  2  Rawle,  222 ;  Terry  v.  Ferguson,  8  Porter,  500. 

But  the  application  by  the  administrator  of  such  rents, 
issues  and  profits  to  the  payment  of  the  debts  against  his 
decedent's  estate,  does  not  create  any  claim  against  the 
estate  in  favor  of  the  heirs.  This  results  from  the  nature  of 
the  liability  the  administrator  incurs  to  the  heirs  by  receiving 
money  belonging  to  them,  and  from  the  doctrine  recognized 
in  the  cases  of  Rodman  v.  Rodman,  54  Ind.  444,  and  Hanr 
kins  y.  KimhaU,  57  Ind.  42,  heretofore  cited.  Such  an  ap- 
plication by  the  administrator  of  rents,  issues  and  profits 
held  by  him  for  the  heirs,  is  but  an  improper  commingling 
of  the  money  and  business  of  two  estates  at  the  same  time 
in  his  hands,  and  a  consequent  conversion  of  the  money  in 
his  hands  belonging  to  the  heirs,  for  which  he  becomes  per- 
sonally liable  to  them.  The  estate,  as  an  entity,  separate 
from  the  administrator,  is  but  a  fund,  an  inanimate  thing, 
incapable  of  becoming  a  party  to  such  a  conversion,  and 
hence  can  not  be  made  liable  for  it  to  those  whose  money 
has  been  converted  by  the  administrator. 

We  have  not  considered  the  question  as  to  whether  the 
intestate's  contract  with  Woollen,  for  the  cutting  and  baling 
of  the  crop  of  1874,  amounted  to  such  a  constructive  sever- 
ance of  the  grass  from  the  land  as  made  that  crop  assets 
in  the  hands  of  the  administrator,  as  the  facts  concerning 
that  contract  are  very  meagrely  stated  in  the  special  finding. 
But,  assuming  that  contract  to  have  been  a  binding  one  upon 
the  estate,  the  one-half  of  the  baled  hay  to  which  the  dece- 
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dent  would  have  become  entitled,  bad  he  lived,  properly 
became  assets  in  the  administrator's  hands.  Neither  have 
we  inquired  what  effect,  if  any,  the  order  of  court  directing 
the  administrator  to  apply  certain  rents  in  his  hands  to  the 
payment  of  debts  against  the  estate,  may  have  had  as  a 
protection  to  the  administrator  as  between  him  and  the  heirs ; 
as,  however  that  might  be  decided,  no  liability  on  accoant 
of  that  order  can  result  against  the  estate. 
The  judgment  is  affirmed,  with  costs. 


No.  7883. 

Mask  v.  Murphy  et  al. 

76""M4l        Mortgage.— J*orecZo«Mr€.— Parties.— Joinder  of  Causes  of  Actkn^—FlMd' 
^  iTig. —Demurrer, —In  a  suit  to  foreclose  a  mortage  on  real  estate,  the 

grantee  of  the  mortgaged  premises,  by  deed  from  the  mortgagors  sub- 
sequent to  their  execution  of  the  mortgage,  is  a  proper  and  necessary 
defendant,  and,  as  such,  is  properly  joined  with  the  mortgagors  as  de- 
fendants; and  his  separate  demurrer  to  the  mortgagee's  complaint,  for 
the  alleged  want  of  facts,  presents  no  question  in  regard  to  the  alleged 
misjoinder  either  of  causes  of  action  or  of  parties. 

Pleading.— Answer.— An  answer,  purporting  to  be  in  bar  of  the  entire 
cause  of  action,  but  answering  only  a  part,  is  bad  on  demurrer. 

Same.— Cro««  Complaint.— Prayer  for  Belief— A  cross  complaint,  which 
states  a  cause  of  action  in  favor  of  the  defendant,  is  not  insufficient  on 
demurrer  for  want  of  facts,  merely  because  it  demands  more  relief  than 
the  defendant  is  entitled  to. 

Mechanic's  Ijes.— Mortgage,— PriorUy.— Under  section  650  of  the  ci?il 
code  of  1862,  as  amended  by  the  act  of  March  11th,  1867,  the  lien  of  me- 
chanics or  other  persons  for  work  done  or  materials  furnished  in  the 
erection  or  repair  of  a  building  relates  back  to  the  time  when  the  me- 
chanic or  other  person  began  to  work  thereon,  or  to  furnish  materials 
therefor,  and  takes  priority  over  all  intervening  mortgage  or  judgment 
liens.  ,       , 

Same.— Fife's  Inchoate  Interest  in  Husband's  Beat  Estate,— A  wife's  in- 
choate interest  is  not  a  lien  upon,  but  is  an  estate  in,  the  real  estate 


NOVEMBER  TERM,  1881.  535 

Mark  v.  Murphy  et  a2. 

of  her  husband;  and  the  liens  of  mechanics  or  other  persons  are  not 
entitled  to  priority  over  the  inchoate  interest  of  the  wife  in  her  hus- 
band's real  estate. 

SAXE.—Mortgage.—A  wife,  her  husband  joining  with  her,  may  mortgage 
her  inchoate  interest  in  her  husband-s  real  estate  to  secure  his  d^bt, 
and  such  mortgage  will  have  priority,  as  to  such  inchoate  interest,  over 
the  liens  of  mechanics  or  other  persons  for  the  erection  or  repairs  of 
buildings  on  such  real  estate,  at  the  husband's  request. 

Fleadiko. — Practice.— Prayer  for  Belief. — ^A  bad  prayer  for  relief,  or  a 
prayer  for  improper  relief,  will  not  vitiate  a  pleading  otherwise  suffi- 
cient, and  a  demurrer  to  a  pleading,  for  the  want  of  facts,  will  not  reach 
objections  to  its  prayer  for  relief. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey,  G.  T.  B.  Carr,  J.  U.  Pettit  and   A. 
Taylor,  for  appellant. 
A.  Steele  and  R.  T.  St.  John,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellee  Clement  Mur- 
phy, as  sole  plaintiff,  against  Miles  E.  Murphy,  Laura 
Murphy,  and  the  appellant,  David  Mark,  as  defendants.  The 
object  of  the  suit  was  to  foreclose  a  certain  mortgage,  alleged 
to  have  been  executed  by  the  defendants  Miles  E.  and  Laura 
Murphy,  on  the  27th  day  of  December,  1876,  to  said  Clem- 
ent Murphy,  on  certain  described  real  estate  in  the  town  of 
Marion,  in  Grant  county,  to  secure  the  payment  of  the  note 
of  said  Miles  E.,  for  the  sum  of  two  thousand  dollars,  dated 
December  25th,  1876,  and  payable  one  year  after  date  to 
said  mortgagee.  It  was  alleged  in  the  complaint,  among 
other  things,  that  the  note  in  suit  was  due  and  unpaid ;  that 
the  mortgage  was  duly  recorded  on  the  day  of  its  date,  in 
the  recorder's  office  of  said  Grant  county ;  and  that,  after 
the  execution  of  said  note  and  mortgage,  the  said  mortgagors 
had  conveyed  the  said  real  estate  to  the  appellant,  Mark, 
who  then  claimed  to  be  the  owner  thereof,  and  was  therefore 
made  a  defendant  to  the  action. 

The  defendants  Miles  E.  and  Laura  Murphy  were  duly 
defaulted,  and  the  cause  having  been  put  at  issue  as  to  the 
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appellant,  Mark,  was  tried  by  the  court,  and  a  finding  was 
made  in  favor  of  the  appellee  Clement  Murphy,  against  said 
Miles  E.  Murphy,  for  the  amount  due  on  the  note,  and 
against  all  the  defendants,  for  the  foreclosure  of  the  moit- 
Ka^e,  as  to  the  undivided  one-third  part  of  the  mortgaged 
prTrtises.  The  court  rendered  judgment  in  accordanS^ 
its  finding,  and  from  this  judgment  the  defendant  David 
Mark  alone  has  appealed  to  this  court,  and  has  here  assigned 
a  large  number  of  supposed  errors.  Without  setting  oat 
these  errors  at  length,  we  will  consider  and  decide  the  ques- 
tions presented  thereby,  and  discussed  by  the  appellant's 
learned  counsel,  in  their  elaborate  brief  of  this  cause. 
,  It  is  first  claimed  that  the  court  erred  in  overruling  the 
appellant's  demurrer  to  the  complaint.  The  language  of 
this  demurrer  is  somewhat  obscure,  but  we  suppose  that  the 
appellant  intended  thereby  to  object  to  the  complaint,  apon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitate 
a  cause  of  action.  The  demurrer  reads  as  follows:  <*De- 
fendant  Mark  demurs  to  all  and  singular  the  matters  of 
complaint,  and  says  that  all  and  singular  are  not  good  and 
sufficient  in  law  for  plaintiff  to  have  and  maintain  this 
action."  If  this  demurrer  was  not  intended  by  appellant 
to  call  in  question  the  sufficiency  of  the  facts  stated  in  the 
complaint  to  constitute  a  cause  of  action,  which,  perhiqps, 
may  be  doubted,  it  is  certain,  we  think,  that  the  demurrer 
does  not  present  any  of  the  other  statutory  grounds  of 
objection  to  the  complaint.  In  argument  the  appellant's 
counsel  insist,  that  the  complaint  was  bad  on  the  demurrer 
thereto,  because  it  contained  <<a  wrong  joinder  of  different 
actions  between  different  parties,  in  the  same  suit."  The 
demurrer  filed  would  not  have  reached  this  objection  to  the 
complaint,  if  it  had  in  fact  existed.  But  there  was  no 
misjoinder  in  the  complaint,  in  this  case,  either  of  causes  of 
.  action  or  of  parties  to  the  suit.  The  appellant,  as  the  owner 
of  the  mortgaged  premises,  under  a  deed  from  the  mort- 
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gagor9  after  their  execution  of  the  mortgage  sued  upon,  was 
a  proper  and  necessary  defendant  in  this  suit  for  foreclo- 
sure ;  and  the  facts  stated  in  the  complaint,  in  this  case, 
were  amply  sufficient  to  withstand  his  demurrer  thereto,  for 
any  of  the  statutory  causes  of  demurrer.  Teal  v.  Hinchman^ 
69  Ind.  379 ;  Smith  y.  Mowe,  73  Ind.  388.  The  appel- 
lant's demurrer  to  the  complaint  was  correctly  overruled.  ^ 

The  appellant  answered  in  eight  paragraphs,  to  each  of 
the  last  five  of  which  paragraphs  the  demurrer  of  the  appel- 
lee Clement  Murphy,  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  defence  to  his  action,  was  sus- 
tained by  the  court,  and  to  each  of  these  rulings  the  appel- 
lant excepted.  Each  of  these  rulings  has  been  assigned  by 
the  appellant,  and  is  relied  upon  by  his  counsel,  as  error 
sufficient  to  reverse  the  judgment  below.  But  his  counsel 
concede,  in  their  brief  of  this  cause,  that  ^^the  substantial 
questions  arise  on  paragraphs  four  and  five"  of  the  answer ; 
and  therefore  we  will  first  consider  and  decide  the  question, 
as  to  the  sufficiency  of  the  facts  stated  in  each  of  these  para- 
graphs four  and  five,  to  constitute  a  defence  to  this  action. 

In  the  fourth  paragraph  of  his  answer,  the  appellant  ad- 
mitted substantially  the  execution  of  the  note  and  mortgage 
in  suit,  and  the  record  of  such  mortgage,  as  alleged  in  the 
complaint,  but  he  averred  that  the  note  and  mortgage  had 
never  been  assigned  or  transfen*ed,  and  were  still  held  by 
the  plaintiff,  as  the  payee  of  the  note ;  that  the  defendant. 
Miles  E.  Murphy,  had  been  the  owner  in  his  own  right  of 
the  mortgaged  premises,  his  wife  Laura  having  no  right 
therein  except  such  as  she  might  have  from  her  relations  as 
wife,  from  January  1st,  1876,  until  the  conveyances  thereof, 
hereinafter  mentioned,  were  made  to  the  appellant ;  that  on 
March  1st,  1876,  the  said  Miles  £.  Murphy,  being  the  sole 
owner  of  said  premises,  employed  one  George  W.  Thorn- 
burg  to  furnish  material  and  perform  work,  in  and  for  the 
erection  and  construction  of  a  house  on  said  real  estate,  and 
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that,  for  the  material  so  furnished  and  the  work  so  done  by 
6aid  Thornburg  for  said  house,  there  had  accrued  to  him, 
before  the  16th  day  of  June,  1876,  an  unpaid  account  against 
the  said  Miles  £.  Murphy  amounting  to  the  sum  of  $383.38, 
and  the  said  Thornburg,  on  said  last  named  day,  to  secure 
the  payment  of  said  sum  of  money,  filed  and  caused  to  be 
recorded,  in  the  recorder's  office  of  said  county,  notice  of 
his  intention  to  hold  a  lien  on  said  premises  for  the  amouut 
of  said  unpaid  account ;  that  afterwards,  on  the  6th  day  of 
September,  1876,  in  the  court  below,  in  a  suit  for  that  pur- 
pose then  and  there  pending,  the  said  Thornburg  recovered 
a  judgment  against  the  said  Miles  E.  Murphy  for  the  amount 
of  said  account  and  costs,  and  for  the  foreclosure  of  his  said 
lien  and  the  sale  of  said  premises  to  satisfy  his  judgmeot 
and  costs ;  that  by  the  employment  of  said  Miles  E.  Mur- 
phy, Fielding  McKinney  and  Peter  G.  Eshelman  famished 
material  and  performed  work,  in  and  for  the  erection  of  said 
house  on  said  mortgaged  premises,  to  the  amount  of  $309.42, 
and  on  the  16th  day  of  June,  1876,  they  filed  and  caused  to 
be  recorded,  in  the  recorder's  office  of  said  county,  notice  of 
their  intention  to  hold  a  lien  on  said  premises  for  the  amount 
of  their  said  account ;  that  afterwards,  on  the  6th  day  of 
September,  1876,  in  the  court  below,  in  their  suit  for  that 
purpose  then  and  there  pending,  the  said  McKinney  and 
Eshelman  recovered  a  judgment  against  the  said  Miles  E. 
Murphy  for  the  amount  of  their  claim  and  costs,  and  for  the 
foreclosure  of  their  said  lien  and  the  sale  of  said  premises  to 
satisfy  their  judgment  and  costs ;  that  the  said  Thornburg 
afterwards  caused  an  execution  to  be  issued  on  his  said 
judgment  to  the  sheriff  of  said  county,  who  by  virtue  thei'e- 
of,  after  proper  notice,  sold  the  said  premises,  on  the  —  day 
of  ,  for  the  sum  of  $452,84,  to  the  said  Thorn- 
burg, and  delivered  to  him  a  certificiate  of  such  sale,  which 
certificate  he,  the  said  Thornburjr,  afterwards,  on  the —  day 
of  ,  assigned  to   the   appellant,  David  Mark,  to 


NOVEMBER  TERM,  1881.  539 


Mark  v.  Murphy  et  ah 


whom  as  the  assignee  and  holder  of  said  certificate,  the 
sheriff  of  said  county  afterwards,  on  the  24th  day  of  Jane^ 
1878,  executed  and  delivered  his  deed  of  conveyance  of  said 
premises,  in  fee  simple ;  that  the  said  McEinney  and  Eshel* 
man  had  also  caused  an  execution  to  be  issued  upon  their 
said  judgment  and  delivered  to  the  sheriff  of  said  county, 
who  by  virtue  thereof,  after  having  given  proper  notice  of 
the  sale,  on  the  17th  day  of  February,  1877,  sold  the  said 
premises  to  said  McEinney  and  Eshelman,  for  the  sum  of 
$343.89,  and  delivered  to  them  a  certificate  of  such  sale^ 

which  certificate  they  afterwards,  on  the  —  day  of , 

assigned  to  the  appellant,  Mark,  to  whom,  as  the  assignee 
and  holder  of  said  certificate,  the  sheriff  of  said  county,  on 
the  19th  day  of  February,  1878,  made  and  delivered  his  deed 
of  said  premises ;  and  that  both  said  deeds  were  executed  to 
the  appellant  by  the  sheriff  of  said  county,  after  the  expi- 
ration  of  the  year  allowed  by  law  for  the  redemption  of  said 
premises  from  the  said  sales  thereof.  And  the  appellant 
further  averred,  that  on  the  —  day  of  March,  1878,  the 
defendant  Miles  E.  Murphy,  and  his  co-defendant,  Laura 
Murphy,  then  and  since  his  wife,  for  the  consideration  of 
$1,400  then  paid  to  said  Laura  Murphy  by  the  appellant,  con- 
veyed the  said  premises  to  him,  the  appellant,  by  their  quit- 
claim deed.  The  appellant  also  alleged,  that  certain  named 
persons,  in  September  and  November,  1876,  in  the  court 
below,  had  recovered  judgments  against  said  Miles  E.  Mur- 
phy for  certain  large  sums  of  money,  and  that  these  judg- 
ments were  in  full  force  and  unpaid ;  but  thesfe  allegations 
seem  to  us  to  have  no  connection  with  the  appellant's  de- 
fence in  this  action,  and  therefore  we  need  not,  and  do  not, 
set  them  out  in  this  opinion. 

Of  the  fifth  paragraph,  the  appellant's  counsel  say :  '*The 
fifth  paragraph  is  a  cross  complaint  by  Mark,  setting  up  sub- 
stantially the  matters  of  the  fourth  paragraph,  but  demand- 
ing affirmative  relief."     This  cross  complaint  concluded  aa 
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follows:  << Wherefore  the  defendant  Mark  alleges  that  said 
plaintiff,  Clement  Murphy,  has  no  right  or  interest  in  said 
premises,  but  that  the  whole  right  or  interest  is  in  the  de- 
fendant Mark ;  but  that  the  apparent  right  now  subsisting, 
as  plaintiff  avers,  by  reason  of  said  mortgage,  is  a  cloud  on 
his  title,  and  in  equity  he  is  entitled,  by  decree,  to  have  the 
dame  declared  and  removed,  for  which  in  and  by  this,  his 
cross  complaint,  he  now  prays,  and  for  all  other  proper 
reHef." 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  of  the  appellee  Clement  Murphy, 
for  the  want  of  sufficient  facts,  to  the  fourth  paragraph  of 
the  appellant's  answer.  It  will  be  observed  that  the  fourth 
paragraph  of  answer  was  pleaded,  in  bar  of  the  plaintiff's 
entire  cause  of  action,  while  the  facts  alleged  in  said  para- 
graph showed  a  title  in  the  appellant  to  only  the  undivided 
two-thirds  of  the  mortgaged  premises,  superior  to  the  mort- 
gage in  suit,  and  at  the  same  time  showed  that  the  inchoate 
interest  or  title  of  the  defendant  Laura  Murphy,  in  or  to  the 
undivided  one-third  part  of  the  premises,  had  become  abso- 
lute and  vested  in  her  on  the  19th  day  of  February,  1878, 
upon  the  execution  of  the  first  sheriff's  deed  of  the  premises 
to  the  appellant,  but  subject,  of  course,  to  the  lien  of  the 
plaintiff's  mortgage  thereon,  in  the  execution  of  which  she 
had  joined  with  her  husband,  Miles  E.  Murphy,  on  the  27th 
day  of  December,  1876.  The  fourth  paragraph  of  answer 
showed  very  clearly,  as  it  seems  to  us,  that  the  appellant 
never  had  any  title  to,  or  interest  in,  the  said  undivided  one- 
third  part  of  said  mortgaged  premises,  until  the  said  Laura 

and  Miles  E.  Murphy,  on  the day  of  March,  1878,  and 

long  after  the  execution  and  record  of  the  plaintiff's  mort- 
gage, conveyed  the  premises  to  the  appellant  by  their  quit- 
claim deed.  Laura  Murphy  took  her  title  to  and  interest  in 
the  premises  under  the  law,  free  from  all  the  demands  of 
the  general  creditors  of  her  husband,  Miles  E.  Marphy, 
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whether  reduced  to  judgment  or  not,  but  not  free,  as  we 
construe  the  statute  on  the  subject,  from  the  prior  conyey* 
ance  thereof  by  the  mortgage  to  the  plaintiff,  executed  by 
her  and  her  husband  in  due  form  of  law.  Jackman  v.  Ifow- 
Ung^  69  Ind.  188.  The  appellant,  as  the  grantee  of  said 
Laura  Murphy,  under  said  quitclaim  deed,  took  her  title  to 
and  interest  in  the  premises,  just  as  she  held  the  same,  sub- 
ject, of  course,  to  the  prior  mortgage  thereof,  executed  by 
her  and  her  husband  to  the  plaintiff,  in  due  form  of  law. 

It  follows  from  what  we  have  said ,  that  the  fourth  para* 
graph  of  answer  did  not  state  facts  sufficient  to  constitute  a 
bar  to  the  plaintiff's  ri^t  to  foreclose  his  mortgage  against 
the  appellant,  as  to  the  undivided  one-third  part  of  the 
mortgaged  premises ;  and  the  paragraph  did  not  impeach  in 
any  manner  the  note  in  suit,  nor  state  any  facts  which  can 
be  r^arded  as  a  defence  to  the  note,  or  which  would  pre- 
vent the  plaintiff's  recovery  of  a  judgment  for  the  amount 
due  thereon.  The  fourth  paragraph  of  answer  was  there- 
fore bad,  on  the  demurrer  thereto ;  for  it  is  well  settled  by 
the  decisions  of  this  court,  that,  under  the  code,  each  para- 
graph of  answer  must  fully  answer  the  entire  complaint,  or 
so  much  thereof  as  it  purports  to  answer,  or  it  must  be  held 
bad  on  a  demurrer  thereto  for  the  want  of  sufficient  facts. 
Smith  V.  LitUe,  67  Ind.  549  ;  Frazeev.  Frazee,  70  Ind.  411 ; 
Thompson  v.  Toohey^  71  Ind.  296 ;  Lash  v.  BendeUf  72 
Ind.  475. 

The  facts  alleged  in  the  fifth  paragraph  or  cross  com- 
plaint, of  the  appellant,  were  sufficient  to  withstand  the 
plaintiff's  demurrer  thereto.  The  concluding  allegation  of 
the  cross  complaint,  which  we  have  quoted  above,  was  not 
the  allegation  of  a  fact  or  facts,  as  is  apparent  from  its 
phraseology;  but  it  was  the  pleader's  conclusion,  drawn 
from  the  facts  previously  pleaded.  Those  facts  were,  as 
the  appellant's  counsel  concede,  substantially  the  same  as 
the  facts  stated  in  the  fourth  paragraph  of  answer,  and  set 
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out  in  this  opinion  ;  and  they  certainly  did  not  warrant  or 
justify  the  pleader's  conclusion  therefrom,  that  the  mort- 
gage in  suit  was  a  mere  cloud  on  the  appellant's  title  to  the 
whole  of  the  mortgaged  premises,  which  ought  in  equity 
to  be  declared  as  such  and  removed  therefrom,  by  the  decree 
of  the  court.  On  the  contrary,  the  facts  alleged,  as  we 
have  already  said,  showed  very  clearly  to  our  minds  that  the 
mortgage  was  a  valid  and  subsisting  lien,  as  against  the 
appellant,  on  the  undivided  one-third  part  of  the  mortgaged 
premises.  The  facts  stated  in  the  fifth  paragraph  of  cross 
complaint  were  sufficient  to  show  that  the  plaintiff's  mort- 
gage was  a  cloud  on  the  appellant's  title  to  the  two-thirds 
part  of  the  mortgaged  premises  ;  and  therefore  the  demurrer 
thereto,  we  think,  ought  to  have  been  overruled.  The  fact, 
that  the  appellant  demanded  more  relief  than  he  was  entitled 
to,  ought  not  to  defeat  his  right  to  recover  any  relief.  The 
facts  stated  in  his  cross  complaint  were  sufficient  to  show 
that  the  mortgage  in  suit  was  a  cloud  upon  the  appellant's 
title  to  two-thirds  of  the  premises,  and,  that  far  forth, 
they  showed  that  he  was  entitled  to  the  relief  prayed  for. 
Before  passing  from  the  consideration  of  the  fourth  parar 
graph  of  answer,  and  the  cross  complaint  of  the  appellant, 
we  ought  perhaps  to  briefly  notice  another  point,  made  and 
elaborately  argued  by  his  counsel,  in  discussing  the  alleged 
sufficiency  of  those  pleadings.  The  point  is  this,  as  we  un- 
derstand it,  that,  under  the  provisions  of  section  650  of  the 
code,  as  amended  by  the  act  of  March  11th,  1867,  the  appel- 
lant's title  to  the  mortgaged  premises,  under  the  sheriff's 
deeds  thereof  to  him,  described  in  said  pleadings,  became 
and  was  superior  to  any  inchoate  interest  of  the  said  Laura 
Murphy  therein,  and  to  the  mortgage  of  such  interest  exe- 
cuted by  her  and  her  husband  to  the  plaintiff,  Clement  Mur- 
phy. This  section  650,  as  amended,  provides  that  the 
mechanics'  liens,  therein  mentioned,  *'shaU  relate  to  the  time 
when  the  work  upon  said  building  or  repairs  began,  and  to 
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the  time  when  the  person  furnishing  materials  began  to  fur- 
nish the  same,  and  shall  have  priority  over  all  liens  suffered 
or  created  thereafter,  except  other  mechanics'  and  material 
men's  liens,  over  which  there  shall  be  no  such  priority." 
2  R.  S.  1876,  p.  268. 

We  do  not  think  that  this  provision  of  the  code  affects, 
or  was  intended  to  affect,  in  any  manner,  the  inchoate  inter- 
est of  a  married  woman  in  her  husband's  real  estate.  The 
law  gives  a  married  woman  an  inchoate  interest  in  the  lands 
of  her  husband,  and  provides  that  such  interest  may  become 
vested  and  absolute  upon  the  happening  of  certain  events. 
Such  an  interest  in  lands  is  not  a  lien  suffered  or  created 
upon  lands  within  the  meaning  of  the  statute.  We  are  clearly 
of  the  opinion  that  the  provision,  above  quoted,  of  section 
650  of  the  code,  does  not  give  the  liens  of  mechanics  and 
material  men  any  priority  over  an  inchoate  interest  of  a  mar- 
ried woman,  in  the  real  estate  of  her  husband,  or  over  a 
mortgage  of  such  inchoate  interest  executed  by  her  and  her 
husband. 

The  sixth  paragraph  filed  by  appellant  is  also  called  a 
cross  complaint,  in  which  he  said,  in  substance,  that  the 
plaintiff  was  the  father  of  the  defendant  Miles  E.  Murphy ; 
that  the  money  evidenced  by  the  note  and  mortgage  in  suit 
was  given  by  plaintiff,  as  a  gratuity  on  his  part,  to  his  son, 
said  Miles  E.  Murphy,  long  prior  to  the  making  and  deliv- 
ery of  said  note  and  mortgage ;  that  thereafter,  in  pursu- 
ance of  and  in  accordance  with  a  purpose  and  combination 
on  the  part  of  plaintiff  and  said  Miles  E.  Murphy,  the  note 
and  mortgage  were  executed  to  plaintiff  for  the  express  pur- 
pose to  cheat,  hinder  and  delay  the  creditors  of  said  Miles 
E.  Murphy  in  the  collection  of  their  claims  against  him,  who 
was  then  involved  in  debt,  and  had  unpaid  judgmenta  against 
him  to  the  amount  of  $3,000,  and  had  no  other  property  ex- 
cept said  mortgaged  premises,  with  a  special  agreement  be- 
tween him  and  the  plaintiff  that  the  note  and  mortgage  were 
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not  to  be  enforced  nor  held  against  said  Miles  £.  on  said 
premises »  except  to  prevent  and  interfere  with  his  creditors 
in  enforcing  their  claims  against  said  premises ;  that,  before 
purchasing  the  interest  of  said  Laura  Murphy  in  said  prem- 
ises, the  appellant  was  informed  of  the  nature  and  character 
of  said  mortgage,  as  hereinbefore  stated,  and  assured  by  the 
defendant  Miles  E.  Murphy,  who  was  then  and  there  actiiig 
for  and  as  the  agent  of  his  father,  the  plaintiff,  and  of  his 
co*defendant,  Laura,  his  wife,  that  the  said  mortgage  was 
not  a  lien  upon  said  premises,  and  that  the  plaintiff  stood 
by,  well  knowing  that  the  appellant  was  relying  upon  and 
trusting  fully  upon  the  statements  and  representations  so 
made  as  to  said  mortgage  not  being  a  lien  upon  said  prem- 
ises, and  saw  and  encouraged  him  to  invest  and  pay  for  said 
property  the  sum  of  $3,500,  its  full  cash  value,  then  and 
there,  and  during  all  the  time  of  the  appellant's  negotiations 
for  the  propeity  and  its  purchase,  well  knowing  that  the 
same  was  sold  to  and  purchased  by  him,  free  from  any  in- 
cumbrances, and,  particulai'ly,  free  from  any  lien  thereon  of 
plaintiff's  said  mortgage ;  that  the  appellant  was  the  owner 
of  said  premises,  by  sheriff's  deeds  and  by  deed  from  said 
Miles  E.  and  Laura  Murphy.  Wherefore  the  appellant  sud 
that  the  mortgage  in  suit  was  fraudulent  and  void,  and  the 
plaintiff  was  estopped  from  setting  up  any  claim  to  or  lien 
upon  said  premises  under  said  mortgage,  and  the  appellant 
asked  the  court  to  so  decree,  and  to  declare  his  title  to  ssud 
premises  quieted  against  the  plaintiff  and  said  Miles  £.  and 
Laura  Murphy,  and  to  give  him  judgment  for  his  costs  and' 
for  other  relief. 

We  are  of  the  opinion  that  the  court  clearly  erred  in  sus- 
taining the  plaintiff's  demurrer  to  this  sixth  paragraph  or 
cross  complaint  of  the  appellant.  The  substance  of  this 
pleading,  as  we  understand  its  allegations,  is,  that  Miles  £. 
Murphy,  the  owner  of  the  premises,  had  become  involved  in 
debt  and  embarrassed  by  judgments,  and  could  not  hope  to- 
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hold  said  premises ;  that  he  desired  to  sell  said  premises, 
and  especially  his  wife's  inchoate  interest  therein,  for  the 
best  price  that  could  be  obtained  therefor ;  that  he  had  pre- 
viously executed  the  note  and  mortgage  in  suit  to  his  father, 
the  plaintiff,  not  as  evidencing  any  existing  debt,  but  under 
a  special  agreement  between  them,  that  the  note  and  mort* 
gage  were  not  to  be  enforced  nor  held  against  said  Miles  or 
his  said  premises,  except  to  hinder,  delay  and  interfere  with 
his  creditors  in  enforcing  their  claims  against  said  premises ; 
that,  to  induce  the  appellant  to  purchase  said  premises,  and 
especially  the  inchoate  interest  of  said  Laura  therein,  she 
and  the  plaintiff,  by  their  authorized  agent  for  that  pur- 
pose, fully  informed  the  appellant  of  the  nature  and  object 
of  the  note  and  mortgage,  and  of  the  manner  and  purpose 
for  which  they  were  given  and  held  by  the  plaintiff,  and  rep- 
resented to  the  appellant  that  the  mortgage  was  not  a  lien 
upon  said  premises,  and  especially  upon  the  inchoate  inter- 
est of  said  Laura  Murphy  therein,  and  that,  relying  upon 
and  trusting  in  the  statements  and  representations  so  made 
to  him  by  and  for  the  plaintiff  and  said  Laura  Murphy,  the 
appellant  was  induced  to  and  did  purchase  the  said  prem- 
ises, and  the  said  Laura's  inchoate  interest  therein,  for  the 
sum  of  $3,500,  the  full  cash  value  thereof. 

If  these  allegations  of  fact  are  true,  and  the  plaintiff's  de- 
murrer concedes  their  truth,  it  would  be  a  palpable  and 
direct  violation  of  the  principles  of  equity,  good  conscience 
and  common  honesty,  to  allow  the  plaintiff  to  enforce  the 
collection  of  the  note  and  mortgage,  or  any  part  thereof,  by 
the  foreclosure  of  his  mortgage  and  the  sale  of  the  inchoate 
interest  of  said  Laura  Murphy  in  the  mortgaged  premises. 
Upon  these  allegations  of  fact,  admitted  to  be  true  as  the 
question  is  now  presented,  we  are  of  the  opinion  that  the 
appellee  Clement  Murphy,  the  plaintiff  below,  is  estopped 
by  his  own  acts  and  representations  from  enforcing,  or  at- 
tempting to  enforce,  the  foreclosure  of  his  mortgage  and  the 
Vol.  76.-35 
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aak  Qt  ^f^  SBoortgaged  premises,  or  any  part  thereof ;  wad 
thikt  the  iHKuiij^e  is  ao  apparent  cloud  upon  the  8jn[>eUaiit'8 
titie  to  said  premi^efi,  whi(^  ought  to  be  removed  sad  hia 
title  quieted  9»  agaiost  the  plaiatiff ,  by  tiie  jadgraenA  aad 
decree  ol  tb^  oowt.  The  plainliS's  demuriw  to  the  sixth 
paragmphy  or  croee  oomplaint,  of  the  appellant,  aa  we  think, 
ought  to  have  been  overruled  by  the  court. 

The  seventh  paragraph  was  on  its  face  an  answer  to  so 
mitfsh  of  the  complaint  as  asked  for  a  foreclosure  of  the 
mortgage  in  suit  as  to  two-thirds  of  the  real  estate  deacrHMd 
therein,  the  same  bmng  the  interest  of  said  Miles  £.  Mur- 
phy alone  and  exclusive  of  the  inchoate  int^:est  of  his  wife, 
Laura  Murphy»  in  said  real  estate.  The  facte  allied  by  the 
appellant,  in  his  seventh  paragraph,  were  substantially  th» 
asme  as  those  stated  in  the  fourth  paragraph,  of  which  we 
have  heretofore  given  a  full  summary,  in  this  opinion. 
These  facts  were  sufficient  to  show,  we  think,  that  the  ap- 
pellant's title  to  the  two-thirds  part  of  the  mortgaged  prem* 
idea,  under  the  sheriff's  deed  thereof  to  him,  was  superior 
and  prior  to  the  hen  of  the  plaintiff's  mortgage  on  said  two- 
thirds  part  of  said  premises ;  and,  therefore,  these  faets  oea- 
etatuted  a  good  defence  to  so  much  of  the  plaintiff's  cause  of 
action,  stated  in  his  complaint,  as  the  seventlx  paregrafili 
purported  to  answer.  For  this  reason,  it  seems  to  us,  that 
the  court  erred  in  sustaining  the  plaintiff's  demunrer  to  the 
seventh  paragraph  of  the  appellant's  answer.  It  is  true  that, 
in  this  paragraph  of  answer,  the  appellant  asked  the  eouit  to 
adjudge  that  the  inchoate  interest  of  said  Laura  Muxpby  ia 
the  premises  should  be  fixed  at  and  limited  to  the  one-third 
of  the  original  price  of  the  naked  real  estate,  exdusive  of 
the  improvements  thereon.  We  do  not  think  that  the  ap* 
pellant  was  entitled  to  the  relief  asked  for ;  but,  on  the  ooa- 
trary,  we  are  of  the  opinion  that  Laura  was  entitled  to  ha?e 
the  one-third  of  the  premises  as  they  were,  when  h^  in- 
choate interest  therein  became  vested  and  absolute.    Pifer 
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T.  Ward,  8  Bkckf .  252 ;  Bishi^  v.  JBoyU,  9  Ind.  169.  Bat 
a  bad  prayer  for  relief,  or  a  prayer  for  improper  relief,  wiU 
not  vitiate  a  plea<Ung  otherwise  sufficient ;  and  a  demurrer 
to  a  pleading,  for  the  want  of  facts,  will  not  reach  objectiona 
to  its  prayer  for  relief.  The  court  erred,  we  think,  in  sus- 
taining the  plaintiff's  demurrer  to  the  seventh  paragraph  of 
answer. 

The  i^pellant's  counsel  have  not  discussed  any  of  the 
questions  presented  by  the  other  errors  assigned ;  and  there- 
:fore  those  errors,  if  they  exist,  must  be  regarded  as  waived. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  overrule  the  demur- 
rers to  the  fifth,  sixth  and  seventh  paragraphs  of  answer, 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 


••» 
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Sttebs  et  al.  v.  Bobbins  et  ai#. 

CONVETANCS.— Jfanied  Woman. -^Mistake. ^ A  mistalEe  in  the  description 
of  proi>ertj,  in  a  deed  executed  by  a  married  woman,  may  be  collected. 

From  the  Bush  Circuit  Court. 

B.  W.  Wilson,  W.  B.  Wilson,  C.  Emng  and  J.  K.  Hvh 
ing^  for  appellants. 

T.  B.  Adams,  L.  T.  Michener,  B.  F.  Love,C.  Camhem, 
O.  B.  Sleeth  and  J.  W.  Study,  for  appellees. 

Elliott,  C.  J. — ^This  is  a  branch  of  the  case  of  Bobbins 
V.  Magee,  ante,  p.  381,  and  the  controversy  grows  out  of 
the  same  transaction  as  that  which  gave  rise  to  the  litigation 
in  the  case  referred  to.  Many  of  the  questions  discussed  in 
Bobbins  V.  Magee,  supra,  arise  in  the  present  case,  but  we 
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do  not  deem  it  uecessaiy  to  add  anything  to  what  was  said 
in  that  case. 

The  case  in  hand  presents,  however,  a  question  of  con- 
trolling  importance  which  was  not  presented  in  th^'case  to 
which  we  have  referred.  It  was  held  by  the  court  below 
that  a  mistake  in  the  description  in  the  deed  of  a  married 
woman  can  not  be  corrected.  Since  the  judgment  of  the  trial- 
court  was  pronounced  this  court  has  decided  the  reverse,  and 
it  is,  therefore,  the  rule  in  this  State,  that  a  mistake  in  the  de- 
scription of  property  contained  in  a  deed  executed  by  a  married 
woman  may  be  corrected.  Hamar  v.  Medsker^  60  Ind.  413 ; 
Carper  v.  Manger^  62  Ind.  481 ;  Wilson  v.  Stewart^  65 
Ind.  294.  We  are  aware  that  these  cases  have  been  disap- 
proved by  courts  of  respectability,  but  we  have  seen  no  ar- 
gument urged  against  them  of  sufficient  force  to  iuduce  us 
to  depart  from  the  rule  of  stare  decisis.  We  are,  upon  the 
contrary,  satisfied  that  the  rule  declared  is  a  sound  one, 
having  its  foundation  in  reason  and  principle.  Refonn^ng 
a  mistake  in  a  written  instrument  so  as  to  make  it  operate 
upon  the  property  the  parties  intended  it  should  operate, 
creates  no  new  contract,  nor  does  it  even  add  additional 
obligations.  It  simply  puts  in  the  instrument  what,  in 
legal  effect,  was  already  there,  the  true  description  of 
the  property.  The  instrument  is  only  the  evidence  of  the 
contract,  it  is  not  the  contract ;  and  reforming  the  evidence 
so  as  to  make  it  accurately  and  truly  describe  the  property 
is  not  making  an  executed  contract  out  of  an  executory  one. 
If  the  parties  intended  by  their  deed  to  evidence  the  con- 
veyance of  a  certain  parcel  of  land,  and  by  mistake  of  the 
scrivener  the  deed  is  made  to  describe  another,  the  court  in 
making  the  correction  does  no  more  than  place  in  the  deed 
what  in  law,  in  equity,  and  in  good  conscience  should  be 
there,  the  description  of  the  property  intended  to  be  con- 
veyed. In  causing  the  true  description  to  be  written  in  the 
deed,  the  court  neither  makes  a  new  conveyance,  nor  alters 
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an  old  one,  itBitaply  makes  the  conveyance  effective  by  ap- 
plying it  to  the  property  sold  by  one  party  and  bought  by 
the  other.    A  doctrine  which  denies  the  authority  of  the 
courts  to  do  this,  however  strongly  supported,  so  far  as 
mere  numbers  go,  by  adjudicated  cases,  does  not  commend 
itself  to  our  sense  of  right  and  justice,  and  we  can  not  give 
it  our  approval.     We  prefer  the  doctrine,  that,  if  a  deed  un- 
truly  describes  the  property,  courts  may  so  reform  it  as  to 
make  it  give  a  true  description.     In  all  cases  where  the  deed 
is  one  which  the  parties  had  capacity  to  make,  there  should 
be  power  in  the  court  to  make  it  operate  upon  the  proper 
property,  and  the  fact  that  one  of  the  grantors  is  a  feme 
covert  should  not  be  allowed  to  lead  to  a  denial  of  this  power. 
Juidgment  reversed. 


^•m 
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Gbusenmeteb  bt  al.  v.  The  City  or  Loganspobt. 

CJOTTNTT  COMMissiOKERS.— 4|)p«al,  Bight  o/.— Under  the  Slst  section  of 
the  general  law  concerning  county  boards,  1  R.  S.  1876,  p.  348,  there 
is  a  right  of  appeal  from  any  decision  of  a  judicial  character,  made  by 
the  board  of  commissioners  in  any  proceeding,  unless  the  right  is  de- 
aied  expressly  or  by  necessary  implication,  and  such  implication  does 
not  arise  from  the  fact  that  the  decision  is  declared  by  the  law  to  be 
conclusive.    Allen  y.  Hostetter,  16  Ind.  15;  The  Trustees^  eto.,  v.  Manck^ 
35  Ind.  51 ;  Church  v.  The  Town  of  KnighUtowny  35  Ind.  177 ;    The  City 
of  Indianapolie  v.  Sturm,  39  Ind.  159;  Bosley  v.  Ackelmire,  39  Ind.  536: 
The  Board,  etc.,  v.  Smithj  40  Ind.  61 ;  Turner  v.  Behm,  43  Ind.  208;  The 
City  of  Peru  v.  Bearse,  55  Ind.  576;  Windman  v.  The  City  of  Vincennee, 
68  Ind.  480;  The  Baltimore,  etc.,  B.  B.  Co.  v.  The  Board,  etc.,  73  Ind. 
213,  on  this  point,  overruled. 

Samb.— 7(n0n,  Incorporation  of.^-Judietal  DeclHan.^An  appeal  lies  from 
an  order  of  the  board  dismissing  a  petition  for  the  incorporation  of  a 
town.  The  decision  in  such  case  is  judicial,  and  not  merely  admin- 
istrative or  legislative. 


76  649 

134  3 

186  460, 

181  94 

181  590 

76  549 

1134  699 

fl36  505 

136  629 


76 

.^9 

149 

506, 

142 

517 

76 

549 

147 

ia5 

76 

549 

148 

37 

148 

213 

76 

549 

f 153  526 

76 

549 

1B5 

494 

76 

5491 

•158  4601 

76 

549 

167 

324 

76 

549 

fl69 

170 

550  SUPREME  COURT  OF  INDIANA, 

Qnuseamtifer  €t  ai,  9.  The  Ctty  of  Log—apgit 

8amb.— JPbfDMT  Order.-VU^IeCoI  JTaowMfu.— On  the  heatini;  of  axeh  p»i> 
tftlon.  the  board  can  not  take  jadlcial  cogntwnee  of  ilB  own  otden  or 
judgment  in  a  different  caae  on  tlie  same  subject 

SAMR,—CUfe8  and  Tovms.— Territorial  Limits.-^The  courts  can  not  take 
Judicial  cognizance  of  the  ezaet  location  or  tsrritXMlfll  limits  of  a  toim 
or  city. 

JupanEirrs.— Jtiris^icMoii.— CoUoteraZ  Attack.^ThQ  judgments  of  an 
inferior  court  can  not  be  assailed  indirectly  on  account  of  ennors  or 
irregularities  not  affecting  the  Jurisdiction. 

BAMS.--At>pe(a.^CiraiU  Cotirt.— Under  sectton  87  of  the  genenl  law 
concerning  eonntv  boards,  the  circuit  court  may  make  a  final  de* 
termination  of  such  proceeding  on  appeal,  and  cause  the  same  to  be 
executed,  or  may  send  the  same  down  to  the  board  with  directioBS  how 
to  proceed,  and  may  enforce  compliance  by  the  board. 

From  the  Cass  Circuit  Court. 

N.  O.  Boss,  W.  T.  Wilson  and  O.  C.  Tabor,  for  appel- 
lants. 

M.  Winfieldf  Q.A.  Myers  and  J.  C.  Nelson,  for  appellee. 

Woods,  J. — The  appellants  presented  to  the  board  of 
commissioners  of  Cass  county  a  petition  for  the  incorpora- 
tion of  the  town  of  Taberville.  The  appellee  filed  an  answer 
to  the  petition,  of  the  tenor  following :  ^'Comes  now  the  CSty 
of  Logansport,  and  for  cause  why  the  board  of  commissioners 
should  not  take  action  in  the  matter  says,  that  the  territoiy 
described  in  the  notice  and  petition  is,  and  has  been  for  the 
last  nine  years,  within  the  exclusive  jurisdiction  of  the  city 
of  Logansport,  and  therefore  not  within  the  jurisdiction  of 
the  board  of  commissioners."  Thereupon  the  board  gave 
judgment  rejecting  the  petition  and  refusing  to  order  the 
incorporation  of  said  town.  The  petitioners  took  an  ^)peal 
to  the  circuit  court,  where  the  appellee  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  **t\xe  same  is  not  a 
case  wherein  an  appeal  is  allowed  by  law,"  which  motion  the 
court  sustained.  The  appellants  saved  an  exception  to  (ki^ 
ruling  and  have  assigned  the  same  as  error. 

Counsel  are  agreed  that  the  only  questiou  presented  for 
decision  is,  whether  the  case  is  one  in  which  an  appeal  may 
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be  taken  from  the  decision  of  the  board  of  commissioners 
to  the  circoit  court. 

The  application  was  made  under  the  provisions  of  the  act 
for  the  incorporation  of  towns,  approved  June  11th,  1852» 
1  B.  S.  1876,  p.  874,  in  the  first  four  sections  of  which 
it  is  required  that  a  survey  and  map,  and  a  census  of  the 
people  of  the  territory  intended  to  be  embraced  within  the 
limits  of  the  proposed  town,  shall  be  prepared  and  left  for 
examination  for  twenty  days  within  that  territory,  before 
the  presentation  and  hearing  of  the  petition,  which  must  be 
subscribed  by  the  applicants  and  by  not  less  than  one-third 
of  the  voters  residing  within  such  territory,  and  must  set 
forth  the  boundaries,  quantity  of  land  and  the  population 
thereof,  according  to  the  survey  and  census  so  taken.  The 
petition  must  also  be  verified  and  be  presented  at  the  time 
indicated  in  the  notice  thereof,  or  as  soon  thereafter  as  the 
board  can  consider  it.  The  5th  section  of  the  act  is  as  fol- 
lows: "Sec.  5.  The  board  of  county  commissioners.  In 
hearing  such  application,  shall  first  require  proof,  either  by 
affidavit  or  by  oral  examination  of  witnesses  before  them, 
that  the  said  survey,  map  and  census  were  subject  to  exam- 
ination in  the  manner  and  for  the  period  required  by  section 
three  of  this  act ;  and  if  said  board  be  satisfied  that  the 
requirements  of  this  act  have  been  fully  complied  with,  they 
shall  then  make  an  order,  declaring  that  such  territory  shall, 
witii  the  assent  of  the  qualified  voters  thereof,  as  hereinafter 
provided,  be  an  incorporated  town,  by  the  name  specified 
in  the  application  aforesaid,  which  name  shall  differ  from 
that  of  every  other  town  in  this  State ;  and  they  shall  also 
include  in  such  order  a  notice  for  a  meeting  of  the  qualified 
voters  resident  in  said  territory,  at  a  convenient  place 
therein,  to  be  by  them  named,  on  some  day  within  one 
month  therefrom,  to  determine  whether  such  territory  shall 
be  an  incorporated  town/' 
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By  the  sections  following  to  and  including  the  ninth,  pro- 
vision is  made  for  holding  such  election,  and  for  the  canvass 
and  return  of  the  result  **to  such  board  of  commissioners, 
at  their  next  session,  who,  if  satisfied  of  the  legality  of  such 
election,  shall  make  an  order  declaring  that  said  town  has 
been  incorporated  by  the  name  adopted,  which  order  shall 
be  conclusive  of  such  incorporation,  in  all  suits  by  or  against 
such  corporation;  and  the  existence  of  said  corporation, 
by  the  name  and  style  aforesaid,' shall  thereafter  be  judi- 
cially taken  notice  of  in  all  courts  and  places  in  this  State, 
without  specially  pleading  or  alleging  the  same." 

Counsel  for  the  appellee  insist  that  the  territory  of  the 
proposed  town  had  been,  years  before,  incorporated  into 
the  city  of  Logansport  by  an  order  of  said  board  of  com- 
missioners, and  that  the  board  had  a  right  to  take  judicial 
knowledge  of  that  order,  and  of  the  fact  that  the  territoiy 
lay  within  the  limits  of  the  city.  We  do  not  agree  with 
counsel.  The  courts  must  take  judicial  notice  of  the  exist- 
ence and  names  of  cities  and  towns,  and,  in  some  general 
sense,  of  their  locations,  but  not  of  their  exact  limits  or 
boundaries.  The  Indianapolis ^  etc.,  B.  R.  Co,  v.  StephenSt 
28  Ind.  429 ;  SttUtz  v.  The  State,  ex  rel,  65  Ind.  492. 

Whether  a  given  location  or  described  territory  is  within 
the  limits  of  any  town  or  city  in  the  State,  is  a  matter  of 
averment  and  proof.  The  fac^,  if  it  were  so,  that  this  board 
of  commissioners  had  itself  made  an  order  for  the  incorpo- 
ration of  this  territory  into  said  city,  does  not  affect  the 
question  as  presented.  Each  procedure,  suit  or  action  ia 
any  court  is  a  separate  affair,  and  the  fact  of  there  having 
been  any  previous  procedure,  which  is  claimed  to  affect  the 
pending  subject,  can  be  known  only  by  averment  and  proof, 
not  by  judicial  knowledge.  This,  however,  has  but  a  re- 
mote bearing  upon  the  question  of  the  right  of  appeal,  be- 
cause that  right  may  as  well  exist,  whether  the  board  reached 
its  conclusion  upon  the  hearing  of  proof,  or  upon  the  ezer- 
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cise  of  assumed  judicial*  knowledge.  In  either  case,  the 
hearing  in  the  circuit  court,  if  an  appeal  may  be  had,  must 
be  de  novo^  and  without  any  inquiry  into  the  conduct  of  the 
trial  before  the  commissioners. 

The  counsel  for  the  appellee  claim  f uither : 

1st.  That  the  right  of  appeal  is  purely  statutory ;  that 
the  incorporation  of  towns  is  a  special  proceeding,  under  a 
statute  which  does  not  provide  for  an  appeal ;  and  that,  un- 
der the  doctrine  of  AUen  y.  Hostetter^  16  Ind.  15,  no  appeal 
is  permissible. 

2d.  That,  by  section  10,  article  6,  of  the  constitution, 
*<The  General  Assembly  may  confer  upon  the  boards  doing 
county  business  in  the  several  counties,  powers  of  a  local 
administrative  character;''  and  that  the  power  to  incorpo- 
rate towns  is  such  a  power,  to  be  exercised  by  the  board  in 
its  legislative  discretion,  and  that,  from  the  exercise  of  such 
a  power,  there  can  be  no  appeal. 

3d.  That  there  can  be  no  appeal,  because  the  circuit  court 
can  not  ^^make  a  final  determination  of  the  proceeding  thus 
appealed,  and  cause  the  same  to  be  executed ;"  that  the  cir- 
cuit court  can  not  give  the  notice,  receive  the  returns  nor 
declare  the  result  of  the  election ;  that  it  is  not  a  question 
before  the  court,  or  with  which  it  has  anything  to  do ;  it  is 
a  legislative  act ;  and  the  court  having  no  power  to  move  in 
the  premises,  can  not  compel  the  board  to  do  it. 

Upon  the  first  of  these  propositions  there  has  been  an  al-. 
most  constant  inconsistency  or  direct  antagonism  of  decisions 
by  this  court.  AUen  v.  Hosietter^  supra^  was  overruled  by 
Hanna  v.  The  Boards  etc.,  29  Ind.  170,  but  has  been  since 
expressly  or  tacitly  followed  or  reaffirmed  in  The  Trustees^ 
etc.f  V.  Manckj  35  Ind.  51 ;  Church  v.  The  Town  of  Knights- 
town^  35  Ind.  177  ;  The  City  of  Indianapolis  v.  Sturm^  39 
Ind.  159  ;  Bosley  v.  Ackelmire^  39  Ind.  536 ;  The  Board,  etc, 
V.  Smithy 40 Ind.  61 ;  Turnery. Behm, 43 Ind.  208 ;  TheCity 
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of  Peru  T.  Bearss^  55  Ind.  576 ;  Windman  v.  iOte  City  of 
Vincefmee^  58  Ind.  480. 

On  the  other  hand,  the  decision  in  Hdnna  y.  The  Board, 
etc.  9  supra y  has  been  expressly  approved,  or  followed  in  prin- 
ciple, in  WiHght  v.  Harris j  29  Ind.  438 ;  Jones  v.  T^etss^  30 
Ind.  311 ;  Swindler  v.  The  Monrovia ^ etc. yO.  R. Co.,  33 Ind* 
160 ;  Alexander  v.  The  Mc  CordsviBey  etc. ,  G.  R.  Co. ,  44  Ind . 
436 ;  TTte  State ,  exrd. ,  t.  The  Board,  etc. ,  45  Ind.  501 ;  Meier 
V.  T%e  State,  57  Ind.  386 ;  McKeever  v.  Batt,  71  Ind.  398 ; 
Souk  v.  Bartholdj  73  Ind.  21 ;  Munceyy.  Joest,  74  Ind.  409 ; 
and  Gfoddard  v.  Stockman,  74  Ind.  400. 

This  conflict  in  the  earlier  cases  cited  was  considered  and 
commented  on  at  some  length  in  the  recent  case  of  The  Btd-^ 
timore,  etc.,  R.  R.  Co.  v.  The  Board,  etc.,  73  Ind.  218,  and 
distinctly  disavowing  the  doctrine  of  AUen  r.Hostetter,  supra, 
it  was  declared  that  the  rule  ennnciated  in  Hanna  v.  7^e 
Board,  etc.,  supra,  **must  be  so  far  modified  as  that  it  will 
provide  for  appeals  from  all  decisions  of  the  boards  of  coon- 
ty  commissioners,  except  in  cases  or  proceedings  where  an 
appeal  is  expressly  denied,  or  where  such  an  appeal  is  im- 
pliedly denied  by  force  of  a  provision,  that  the  order  or  de- 
cision of  the  county  board  shall  be  final  or  conclusive,  in  the 
statute  under  which  the  particular  case  or  proceeding  maj 
be  authorized  and  had.''  And,  applying  the  rule  so  declared, 
it  was  decided  in  that  case,  that  there  was  no  appeal  from 
the  order  of  the  board  of  commissioners,  whereby  the  town 
of  Walkerton  was  declared  incorporated,  the  specific  ground 
of  the  ruling  being  that  the  right  of  appeal  was  impliedly 
denied  by  force  of  the  provision  already  quoted,  to  the  ef- 
fect that  the  order  declaring  that  a  town  has  been  incorpo- 
rated shall  be  conclusive. 

A  further  consideration  of  the  subject  has  brought  us  to 
the  conclusion,  that  the  statement  of  the  rule  made  in  tiie 
last  named  case  is  inaccurate  in  so  far  as  it  denies  an  ap- 
peal from  an  order  or  judgment  in  a  proceeding  wherein  the 


NOVEMBER  TEEM,  1881-  555 

Gfiuienniejer  et  al.  v.  The  Oily  of  Ix^uispoit. 

determination  of  the  board  is,  by  the  law,  declared  conclu-- 
sive  merely. 

The  8l8t  section  of  the  act  for  the  organization  of  county 
boards,  1  R.  S.  1876,  p.  357,  gives  an  appeal  **¥Tom  alt  de-^ 
cisions  of  such  commissioners."  The  general  law,  in  which 
this  provision  is  found,  and  which  defines  the  powers  and 
duties  of  county  boards,  and  such  special  enactments  a» 
have  been  or  may  be  paeeed  in  reference  to  special  proceed- 
ings  before  these  boards,  should  be  construed  as  being  in 
pari  materia;  that  is  to  say,  as  if  all  contained  in  one  act. 
It  is  only  cq>on  this  principle,  that  an  appeal  can  be  allowed 
in  any  such  special  proceeding,  where  the  act  authorizing  it- 
does  not  expressly  give  the  right  of  appeal.  If  the  81st 
section  of  the  genei*al  law,  and  the  provisions  of  the  act  for 
the  incorporation  of  towns,  were  found  in  a  single  statute,, 
there  would  hardly  arise  a  suggestion  of  any  inconsistency 
between  the  right  of  appeal  given  in  the  one  section  from  alt 
decisions,  and  the  conclusive  character  of  the  final  order  or 
judgment  of  the  board  in  a  particular  proceeding,  as  de» 
olared  in  another  section.  The  latter  provision  would  not 
be  deemed  to  affect  the  right  of  appeal,  but  would  be  con- 
strued to  mean,  that,  unless  appealed  from  and  vacated,  tho 
order  should  be  held  to  be  conclusive  against  indirect  or 
collateral  attack ;  and  such,  we  think,  is  the  proper  con- 
struction of  the  provision,  though  found  in  a  separate  spe- 
cial act. 

The  cases  of  Windman  v.  The  City  of  Vtncennes^  supra  y 
and  The  City  qfPeru  v.  Bearss^  supra ,  were  not  cases  upon 
appeal  from  the  commissioners'  court,  and,  the  right  of 
appeal  not  being  involved  either  directly  or  indirectly,  what- 
ever is  said  on  the  subject  is  not  authoritative.  They  were 
cases  wherein  it  was  sought  to  enjoin  the  mumcipal  location 
of  certain  lands  on  the  ground  that  the  orders  of  the  county 
boards  declaring  the  annexation  of  the  territory  to  the  cities- 
of  Vincennes  and  Peru,  respectively,  were  null  and  void.. 
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Each  case  involved  a  collateral  attack  upon  the  procedure 
and  order  for  the  annexation,  and  the  judgment  of  the  court, 
in  each  case,  was  based,  and  can  be  sustained  only,  upon  the 
ground  that  the  procedure  of  annexation  was  a  nullity,  by 
reason  of  the  want  of  jurisdiction  to  make  the  order.  In  pro- 
ceedings to  incorporate  towns,  or  to  annex  territory  to  towns 
or  cities,  just  as  in  any  other  procedure,  within  their  powers, 
if  the  board  gets  jurisdiction  of  the  subject-matter  and  of 
the  parties,  and  does  not  exceed  its  powers,  its  final  order 
will  be  invulnerable  against  collateral  attack,  on  account  of 
errors  or  irregularities.  This  is  well  settled  by  numerous 
<5ases  which  are  cited  in  Stoddard  v.  Johnson^  75  Ind.  20. 
The  only  cases,  except  TTie  Baltimore^  etc. ,  R.  R,  Co* .  v.  The 
Boards  etc. ,  supra ,  which  may  be  said  to  involve  a  decision  that 
the  provisions  under  consideration  contain  an  implied  denial 
of  the  right  of  an  appeal,  are,  Tlie  Trustees^  etc.^  v.  Manckt 
.supra  9  Church  v.  The  Torvn  of  Knightstovm^  supra ^  and 
The  City  of  Indianapolis  v.  Sturm^  supra.  But  these 
cases,  while  citing  the  statutory  declarations,  that  the  order 
^< shall  be  conclusive  evidence  of  such  annexation,"  or  the 
like,  are  yet  mainly  rested  on  the  doctrine  of  French  v. 
JLighty^  9  Ind.  475,  and  AUen  v.  Hostetter^  supra.  The  sub- 
sequent cases  of  Bosky  v.  Ackdmire^  supra  ^  The  Boards 
jetc.^  V.  Smithy  supra^  and  Turner  v.  Rehm^  supra,  are 
placed  distinctly  on  the  ground  that  there  is  no  right  of  ap- 
peal in  ''a  special  proceeding,  for  a  special  purpose,  based 
upon  a  special  statute,  which  gives  no  right  of  appeal."  Bat 
'Cases,  which  are  conceded  to  be  radically  wrong  upon  the 
point  most  considered,  are  entitled  to  but  little  weight  upon 
nn  incidental  point  which  received  little  consideration,  and 
that  little,  under  the  false  light  of  the  error  entertained  in 
relation  to  the  principal  question.  8tih  v.  The  City  of 
IndianapoliSy  55  Ind.  515,  and  The  Town  of  Cicero  v.  San^ 
jdersy  62  Ind.  208,  afford  little  aid  to  the  discussion. 

But,  if  we  entertained  a  different  view  of  the  general  rule 
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to  be  applied  when  construing  such  provisions,  it  is  clear 
that  the  particular  provision  contained  in  the  statute  now 
under  consideration  should  not  be  regarded  as  an  implied 
denial  of  the  right  of  appeal.  The  language  of  the  law  is,, 
that  the  ^' order  shall  be  conclusive  in  all  suits  by  or  against 
such  incorporation."  An  appeal  from  the  order  establish- 
lishingy  or  refusing  to  establish,  the  incorporation,  is  not  & 
suit  by  or  against  it.  The  reference  is  to  subsequent  suits 
to  which  it  may  be  a  party.  We  therefore  hold,  that,  un- 
der section  31  of  the  general  law,  there  is  a  right  of  appeal 
from  any  decision  of  a  judicial  character,  made  by  a  county 
board  in  any  proceeding,  unless  the  right  is  denied  expressly 
or  by  necessary  implication,  and  such  implication  does  not 
arise  from  the  fact  that  the  judgment  is  declared  to  be  con- 
clusive. It  can  hardly  be  necessary  to  add  that  nothing  ia 
herein  said  or  decided  which  can  be  construed  to  imply  a' 
right  of  appeal  from  the  decisions  of  the  boards  upon  mat- 
ters of  discretion. 

The  second  proposition  of  the  appellant  is  disposed  of  by 
Taylor  v.  The  City  of  Fort  Wayne^  47  Ind.  274.  The 
board  has  no  discretion  to  grant  or  refuse  the  application, 
if  the  proper  preliminary  steps  have  been  taken  by  the  pe- 
titioners. The  decision  of  the  board,  in  such  a  case,  is  ju- 
dicial, and  not  merely  administrative  or  legislative. 

In  answer  to  the  third  proposition,  it  is  enough  to  say 
that  the  circuit  court,  under  its  general  powers,  and  under 
the  37th  section  of  the  act  of  June  17th,  1852,  before  re- 
ferred to,  has  ample  power  to  dispose  of  the  case  on  appeal. 
That  section  reads  as  follows  : 

**Sec.  37.  Such  court  may  make  a  final  determination 
of  the  proceeding  thus  appealed,  and  cause  the  same  to 
be  executed,  or  may  send  the  same  down  to  such  b9ard, 
with  an  order  how  to  proceed,  and  may  require  such  board 
to  comply  with  the  final  determination  made  by  such  court 
in  the  premises." 
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The  jttdgnLent  is  reversed,  witk  costs,  and  tbe  oaase 
manded  with  instructions  to  overrule  the  motioa  to  disttias 
the  appeal,  and  to  proceed  in  accordance  with  this  opiBioa. 


»•* 


No.  8332. 

BsAimoGK  V.  Stocksb,  Adhxnistratob. 

IfTLLB.'-Bequest  for  Life  uUk  MemaMtr  09er,-^JPt>9$e99ion  cf 
Atate.— Where,  in  a  will  theve  is  a  general  bequest  ot  the  reBtdaft  «f 
the  testator's  estate,  both  real  and  personal,  for  the  liie  of  a  legatee, 
with  remainder  oyer,  such  legatee  is  not  entitled  to  the  possession  ot 
the  personal  estate,  bat  the  same  shall  be  invested  hj  the  ezeeutor  at 
administrator,  with  the  will  annexed,  imder  the  direction  of  the  ceniti 
and  the  interest  or  income  paid  to  the  legatee  for  life. 

From  the  Madison  Circuit  Court. 

J.  A.  Harrison  J  JR.  Lake^  E.  P.  Schlater  andTT.  Mdrch^ 
for  appellant. 
M.  S.  Robinson  and  J.  W.  Lovett,  for  appellee. 

MosBis,  C. — ^The  appellant  filed  her  complaint  in  the 
Madison  Circuit  Court,  stating  that  she  is  the  widow  of 

James  Brannock,  who  died  testate,  on  the  —  day  of , 

18— ;  that,  by  his  last  will  and  testament,  the  said  James 
Brannock  bequeathed  and  devised  to  her,  for  and  daring 
her  natural  life,  after  the  payment  of  his  just  debts  and 
funeral  expenses,  all  his  property,  both  real  and  personal, 
and  directing  that,  at  her  death,  the  same  should  be  sold, 
and  that  two  hundred  dollars  of  the  proceeds  should  be  pud 
to  his  nephew,  and  the  balance  divided  equally  among  his 
brother  and  sisters ;  that  the  appellee  had  been  appointed 
by  said  court,  in  1875,  administrator,  with  the  will  annexed, 
of  the  estate  of  said  James  Braimock ;  that  all  the  debts  of 
said  estate,  including  the  funeral  expenses,  had  been  paid 
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bj  tbe  appellee  as  such  adnunistrotor,  leaving  in  hie  haiidB» 
in  Qotea  and  money,  belonging  to  said  estate,  11,025.25 ; 
tliat  the  appellee,  as  such  administrator,  had  reported  these 
facts  to  said  court,  and  that  he  could  take  no  further  steps 
in  discharge  of  his  duty,  as  such  administrator,  until  the 
deatii  of  the  appellant.  She  further  stated  that  she  had  de- 
manded of  the  appellee,  as  such  administrator,  tiie  posses- 
aion  of  the  assets  in  his  hands,  but  that  he  had  refused  to 
deliver  to  her  the  possession  of  the  same,  on  the  ground 
that  she  was  not,  under  the  terms  of  said  will,  entitled  to 
such  possession.  A  copy  of  the  wiU  of  James  Brannock  is 
filed  with  and  made  a  part  of  the  oomplaint,  and  so  nmck 
of  it  aa  bears  upon  the  question  presented  for  decision  is  in 
these  words: 

*'Item  !•  I  give  and  bequeath  to  my  beloved  wife,  Sally 
Brannock,  after  the  payment  of  my  just  debts  and  funeral 
espensep^  aU  my  property,  both  real  and  personal,  during 
her  natural  Ufe,  provided  she  survives  me ;  and,  at  her  de- 
cease, I  will  and  direct  that  all  the  means,  rights,  crests 
and  effects,^  property,  real  and  personal,,  be  sold. 

^^Item  2.  And  I  further  will  and  direct  that  two  hundred 
dollars  of  the  proceeds  arising  therefrom  be  first  given  to 
James  Brannock,  Jr.,  my  nephew,  and  son  of  Anderson  and 
MiHa  Brannock,  and  the  residue,  it  is  my  will  and  desire,  be 
divided  equally,  share  and  share  alike,  between  my  brother 
and  asters." 

To  this  complaint  the  appellee  denmrred.    The  demurrer 
was  sustained,  and,  the  appellant  electing  to  stand  by  her 
complaint,  judgment  was  rendered  for  the  appellee.    The  * 
ruling  upon  the  demurrer  is  assigned  as  error. 

The  language  of  the  will  of  James  Brannock  is  not  am- 
biguous or  of  doubtful  meaning.  The  gift  to  the  appellant 
is  by  way  of  a  general  bequest  of  the  residue  of  the  testa- 
tor's estate  for  her  life,  with  remainder  over.  There  is  no 
specific  bequest  to  her.    It  does  not  appear  from  the  facts 
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stated  in  the  complaint  from  what  source  the  assets  in  the 
hands  of  the  appellee  were  derived.  The  inference  from 
the  facts  is,  that  they  constituted  a  part  of  the  personal 
estate  of  the  testator.  In  such  case,  the  rule  is  that  the 
legatee  for  life  is  not  entitled  to  the  possession  of  the  per- 
sonal assets,  but  that  the  same  shall  be  invested  by  the  ex- 
ecutor or  administrator  with  the  will  annexed,  under  the  di- 
rection of  the  court,  and  the  interest  or  income  paid  to  the 
legatee  for  life. 

In  the  case  of  Covenhoven  v.  8huler^  2  Paige,  122,  sub- 
stantially this  case,  the  Chancellor  says :  ^^ Where  there  is  a 
general  bequest  of  a  residue,  for  life  with  a  remainder  over, 
aIt)iough  it  includes  articles  of  both  descriptions''  (that  is, 
grain  and  annual  products  of  land,  such  as  hay,  etc.,  con- 
sumed in  the  use  of  them,  and  articles  not  thus  consumed), 
^^as  well  as  other  property,  the  whole  must  be  sold  and  con- 
verted into  money  by  the  executor,  and  the  proceeds  mastr 
be  invested  in  permanent  securities,  and  the  interest  or  in- 
come only  is  to  be  paid  to  the  legatee  for  life." 

It  appears  from  the  complaint  in  this  case  that  the  prop- 
erty which  the  appellant  is  seeking  to  recover  consists  of 
money  and  notes.  It  does  not  appear  but  that  these  assets 
are  productive,  and  that  the  appellee  is  paying  to  her  the 
income  of  the  same.  This  he  should  do,  and  it  is  all  that 
she  should  demand.  If  the  appellee  has  failed,  or  shall  fail^ 
in  the  discharge  of  his  duty,  the  appellant  is  not  without 
remedy.  If  he  fails  to  render  the  fund  productive,  and  pay 
to  her  the  income,  or  suffers  it  to  become  endangered,  the 
court,  upon  her  application,  would  compel  him  to  perform 
his  duty  in  this  respect,  or  discharge  him  at  once  and  ap- 
point another  trustee. 

It  was  formerly  held,  that,  when  the  legatee  for  life  offered 
ample  security  for  the  protection  of  those  in  remainder,  the 
assets  would  be  delivered  to  him  ;  but  this  rule,  it  is  said  ii^ 
the  case  above  cited,  no  longer  prevails. 
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The  First  National  Bank,  etc.,  v.  Tlie  First  National  Bank,  etc. 

There  was  no  erroi*  committed  by  the  court  below. 

The  judgment  of  the  court  below  should  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forego* 
ing  opinion,  that  the  judgment  below  be,  and  it  is  hereby » 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 


♦>» 


No.  6641. 

The  First  National  Bank  of  Crown  Point,  Ind.,  v.  Thb    ,!§  ^J 
First  National  Bank  of  Richmond,  Ind. 

Banks. — Collecting  Agents. —Failure  of  Collecting  Bank.—JRight  to  Collect 
and  Credit  After  Suspension, — Endorsement. — Insolvency, — Notice. — ^A.,  a 
bank,  holding  a  check  drawn  in  its  favor,  endorsed  it  to  B.,  a  bank,  ^'for 
coUection  for  account  of'^  A.,  and  sent  it  by  mail  to  B.,  with  a  letter 
from  the  cashier  of  A.,  stating,  ^'l  enclose  for  collection  and  cr.,  as 
stated  below,* ^  (specifying  other  checks  and  drafts  sent),  which  check 
was  by  B.  placed  upon  its  "collection  register,"  where  all  such  checks, 
etc.,  received  for  collection  only, were  entered,  and  treated  by  it  as  the 
property  of  the  party  remitting  the  same,  and  no  credit  given  therefor 
until  collected.  The  cashier  of  B.  endorsed  the  check  for  coUecldon, 
and  transmitted  it  to  C,  a  bank,  with  authority,  by  letter,  to  credit  the 
former  with  the  proceeds  when  coUected.  B.,  on  the  same  day,  failed, 
and  was  taken  possession  of  by  a  bank  examiner.  Two  days  thereafter,. 
C.  received  the  check,  and,  by  its  cashier,  presented  the  check,  received 
payment  thereof,  and  Credited  the  amount  on  its  books  to  B.,  which 
was,  at  the  time,  on  account  of  previous  dealings,  largely  indebted  to 
O.  Before  the  cashier  of  0.  collected  the  check,  he  had  notice,  by 
newspaper  report,  of  the  failure  of  B.,  but  did  not  notify  the  drawee^ 
who  had  no  notice  of  such  failure.  Shortly  afterward,  the  bank 
examiner,  who  had  in  his  custody  the  books  of  B.,  without  the  knowl- 
edge or  consent  of  A.,  credited  A.  and  charged  O.  with  the  amount  of 
tte  check  on  the  books  of  B.,  the  latter  bank  being,  at  the  time  the 
check  was  received,  largely  indebted  to  A.  Action  by  A.  against  C.,. 
to  recover  the  money  collected  on  the  check. 

Seldf  that  the  plaintiff  was  entitled  to  recover. 

Vol.  76.-36 
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ffMt  also,  that  the  endorsement  of  the  check  to  B.  hy  A.  did  not  ^rest 
the  title  to  it  in  B.,  nor  give  it  any  right  to  the  proceeds;  and  that  the 
letter  accompanying  it  meant  simply  that  B.  should  collect  the  money 
for  A.  and  place  it  to  its  credit,  and  not  that  B.  should  treat  the  check 
as  its  own,  or  credit  A.  therewith  before  collection,  and  that  B.  receiTed 

1  the  check  merely  as  the  agent  of  A.  for  collection,  with  authority  to 
credit  A.  when  collected. 

Eeld^  also,  that  the  transaction  did  not  make  B.  the  debtor  of  A.  before 
the  check  was  collected,  nor  did  it  deprive  the  latter  of  its  right  to  the 
check  or  its  proceeds  before  collection  by  B. 

Held,  also,  that  O.  must  be  regarded  as  the  agent  of  B.  in  making  the 
collection,  and  being  fully  notified,  by  the  endorsement  on  the  check, 
that  B.  was  not  the  owner  of  it,  nor  entitled  to  its  proceeds,  O.  had 
no  right  to  credit  the  amount  thereof  to  B.  upon  its  indebtedness  to  C. 

ffeldf  also,  that  the  newspaper  notice  of  the  failure  of  B.  was  sufficient  to 
require  C.  to  regulate  its  action  with  a  view  to  the  rights  of  A., 
affected  by  such  failure. 

Meldf  also,  that  the  directions  in  the  letter  of  the  cashier  of  A.  to  B., 
an  authority  to  mingle  the  fund  with  the  general  funds  of  the  bank, when 
collected,  whereby  A.  would  have  become  the  general  creditor  thereof, 
instead  of  being  entitled  to  the  general  fund ;  but  the  insolvency  and 
suspension  of  B.  operated  as  a  revocation  of  such  authority,  and,  if  it 
had  the  authority  to  collect  at  all  after  such  suspension,  A.  was  entitled 
to  the  specific  fund,  and  C,  being  the  agent  of  B.,  had  no  more  power 
or  right  to  the  specific  fund  than  its  principal. 

JSeldf  also,  that  what  was  done  after  the  suspension  of  B.,  by  the  direc- 
tion of  the  bank  examiner,  without  the  knowledge  or  consent  of  A.,  could 
not  injuriously  affect  its  rights. 

Held,  also,  that  the  fact  that  C.  had  credited  the  amount  collected  on  its 
debt  against  B.,  can  not  discharge  it  from  liability. 

Principal  and  AGEixT.--Bankruptcy  of  Agent,— Bevocation.^The  bank- 
ruptcy or  insolvency  of  an  agent  operates  as  a  revocation  of  his  author- 
ity; and  authority  to  a  bank  to  place  a  collection  to  a  customer's 
credit  when  collected,  must  be  considered  as  revoked  by  its  suspension 
and  failure. 

Parties. — Eight  to  Sue. — Where  one  has  money  in  his  hands,  which 
rightfully  belongs  to  another,  the  latter  may  sue  for  and  recover  it. 

^B.ACTiCE.—Behearing,— Brief. — Supreme  Court. — The  granting  of  a  re- 
hearing puts  the  case  in  the  same  condition  as  if  it  had  not  been  sub- 
mitted, and  where,  on  the  second  submission  of  a  cause,  the  brief  of 
appellant  was  on  file,  the  cause  will  not  be  dismissed  for  faUnre  to  file 
a  brief  within  sixty  days  after  original  submission. 

From  the  Wayne  Circuit  Court. 


-J 
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J.  T.  EUiott,  C.  H.  Burchenah  J.  H.  Melletty  E.  H. 
BuTidyj  J.  T.  Dye  and  A.  C.  Harris^  for  appellant. 

J.  P.  Biddally  W.  D.  FouVce  and  J.  8.  Bupe^  for  ap- 
pellee. * 

W0BDEK9  J. — ^Action  by  the  appellant  against  the  appel- 
lee. Issue ;  trial  by  the  court ;  finding  and  judgment  for 
the  defendant,  a  new  trial  having  been  refused. 

The  pleadings  need  not  be  noticed,  as  the  whole  case 
comes  before  us  on  the  evidence.  The  following  are  the 
facts  in  the  case,  as  shown  by  the  evidence :  The  appellant 
is  a  national  bank,  doing  business  at  Crown  Point,  Indiana. 
The  appellee  is  a  similar  institution,  doing  business  at 
Richmond,  Indiana.  On  and  prior  to  January  18th,  1875, 
the  Cook  County  National  Bank  was  a  similar  institution, 
doing  business  at  Chicago,  Illinois.  There  had  been  deal- 
ings between  the  appellant  and  said  Cook  County  Bank,  com- 
mencing in  September,  1874,  and  continuing  up  to  January 
18th,  1875,  on  which  last  day  there  was  a  balance  standing 
in  favor  of  appellant  on  the  books  of  said  bank  of  $13,- 
571.81.  On  January  16th,  1875,  the  appellant  owned  a 
check  for  $5,000,  drawn  by  Wiggins  &  Cheesman,  on  the 
Richmond  National  Bank,  Richmond,  Indiana,  payable  to 
the  order  of  A.  E.  Bundy,  appellant's  cashier;  and  on  said 
day  said  cashier  endorsed  said  check  as  follows :  **Pay  A.* 
West,  Cashier,  for  collection  for  account  of  First  National 
Bank,  Crown  Point.  A.  E.  Bundy,  Cashier."  (Said  A.  West 
being  cashier  of  Cook  County  Bank. )  Said  check,  so  in- 
dorsed, was  on  said  day,  together  with  four  other  checks 
and  drafts,  owned  by  appellant,  sent  by  mail  to  the  Cook 
County  Bank,  enclosed  in  a  letter,  as  follows : 

"First  National  Bank, 
"Crown  Point,  Ind.,  January  16th,  1875. 

"A.  West,  Esq.,  Cashier ;  Dear  Sir — ^I  enclose  for  collec- 
tion and  Cr.  as  stated  below.     Yours  respectfully, 

"A.  E.  Bundy,  Cashier. 
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"Ist  Pittsburgh,  No,  923,  on  3  Nat.  N.  Y.,  $    336  67 

"Wiggins  &  Cheesman,  on  Richmond  Nat, 

Bank,  fr., 5,000  GO 

"Jacobs  &  Snyder,  No.  — ,  Proctor,  Eean  & 

Co., 8  64 

»     <«Merchant8'  Nat.,  Chicago,  No.  58,327,  Mer- 
chants' Nat.,  N.  Y., 32  75 

"A.  Gregory,  on  Gregory,  Cooley  &  Co., Chi- 
cago,            500  00 


**$5,878  06** 
Said  other  drafts  and  checks,  amounting  in  the  aggregate 
to  $878.06,  were  endorsed  by  said  Bundy,  cashier,  to  A. 
West,  cashier  of  Cook  County  National  Bank.     Said  letter 
and.  enclosures  were  received  by  the  Cook  County  Bank  on 
January  18th,  1875.     At  that  time  said  bank  kept  a  book 
containing  the  individual  accounts  between  the  bank  and  its 
customers,  in  which  customers  were  credited  with  deposits^ 
payments,  etc.,  and  were  charged  with  all  drafts,  checks  or 
payments  made  to  them.   Said  bank  also  kept  another  book^ 
called  a  **collection  register,"  in  which  was  entered  only 
drafts,  notes,  bills  and  checks  which  were  received  and  taken 
for  collection  only,  and  which  were  payable  at  distant  points^ 
and  for  which  credit  was  not  to  be  given  to  the  party  remit- 
ting the  same  until  the  same  were  actually  collected ;  and 
all  such  drafts,  notes,  bills  and  checks  entered  on  such  regis- 
ter were  regarded  and  treated  by  said  bank  as  the  property 
of  the  party  remitting  the  same,  the  Cook  County  Bank  only 
actincj  as  agent  for  the  owner  for  collection.     On  receivinsr 
the  said  letter  and  enclosures  from  appellant,  the  Cook 
County  Bank  at  once  credited  the  said  other  checks  and 
drafts,  amounting  to  $878.06,  on  the  appellant's  account  on 
said  first  named  book.     But  the  said  $5,000  check  was  en- 
tered only  on  said  ^'collection  register,*'  and  ho  credit  there- 
for was  entered  on  appellant's  account.     And  said  Cook 
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'County  Bank  did  not  purchase  said  check  of  appellant,  or 
snake  any  advancement  in  any  form  whatever  to  it  on  ac- 
count thereof,  but  simply  received  the  same  for  collection 
«,s  agent  of  appellant.  On  said  18th  day  of  January,  about 
the  hour  of  3  p.  m.,  said  bank  endorsed  said  check  as  fol- 
lows :  **Pay  J.  F.  Reeves,  Cas.,  or  order,  for  collection  for 
Cook  Co.  Nat.  Bank,  of  Chicago.  A.  West,  Cash.,''  and  for- 
warded the  same  by  mail  to  the  appellee,  enclosed  in  a  let- 
ter, as  follows : 

**CooK  County  National  Bank,  of  Chicago, 

Chicago,  III.,  January  18th,  1875. 
-J.  F.  ReeveSy  Esq.^  Cas.y  Hichmond,  Ind.: 

♦*Dear  Sir : — Herewith  we  enclose  for  collection  and  credit 
bills  as  stated  below.     Respectfully,  yours, 

"A.  West,  Cashier, 
"Richmond  Nat'l,  $5,000.'' 

About  the  same  hour  (3  p.  m.)  of  same  day,  the  Cook 
County  Bank,  being  largely  insolvent,  closed  its  doors,  and 
never  thereafter  transacted  any  banking  business ;  and,  on 
the  following  morning,  possession  of  said  bank,  with  all  its 
books  and  assets,  was  taken  by  A.  Spink,  United  States  Bank 
Examiner  for  the  Chicago  District,  who  held  the  same  contin- 
uously up  to  February  8th,  1875,  when  the  same  passed  into 
the  hands  of  a  receiver,  duly  appointed  under  the  United 
States  National  Banking  laws ;  and  from  and  after  said 
January  18th,  187.5,  neither  the  bank  nor  any  of  its  oflScers 
had  any  control  of  the  books  or  assets  of  said  bank ;  and, 
np  to  the  time  of  the  trial  of  this  cause,  the  affairs  of  said 
bank  were  in  process  of  liquidation  by  such  receiver,  accord- 
ing to  the  United  States  laws,  the  probability  being  that  it 
would  not  be  able  to  pay  more  than  twenty-five  cents  on  the 
dollar  of  its  indebtedness.  The  said  check,  so  endorsed 
and  forwarded  by  said  Cook  County  Bank,  was  received  by 
the  appellee  on  the  morning  of  January  20th,  1875 ;  and, 
^t  about  the  hour  of  10  a.  m.  of  said  day,  appellee's  cash- 
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ier  presented  it  at  the  Richmond  National  Bank,  and  drew 
and  received  thereon  the  sum  of  $6,000.  Within  an  hour 
or  so  after  paying  said  check,  the  cashier  of  the  Richmond  Na- 
tional Bank  received  a  telegram  from  appellant,  directing 
him  to  refuse  payment  of  said  check,  which  message  he  at 
once  presented  to  appellee.  Before  the  presentment  and 
collection  of  the  check,  appellee's  cashier  and  teller  had  no- 
tice, through  newspaper  report,  of  the  failure  and  suspen- 
sion of  the  Cook  County  Bank,  but  said  cashier,  when  he 
presented  the  check,  did  not  notify  the  Richmond  National 
Bank  thereof,  nor  did  the  officers  of  said  latter  bank  have 
any  notice  of  such  failure  before  paying \he  check.  After 
collecting  the  check,  appellee  credited  the  amount  on  its 
books  to  the  Cook  County  Bank,  said  bank  then  already  be- 
ing indebted  to  appellee  $10,450.49,  on  account  of  previous 
dealings,  no  part  of  which  indebtedness  was  incurred  on  the 
faith  or  credit  of  said  check,  and  no  consideration  was  at 
any  time  given  by  appellee  for  said  check,  except  the  giving 
of  said  credit  on  its  books,  and  no  communication  had 
passed  between  appellee  and  the  Cook  County  Bank  in  re- 
lation to  said  check,  except  the  letter  above  set  out.  At  the 
time  of  receipt  of  said  check  by  the  Cook  County  Bank,  it 
wasnot  credited  to  appellant,  and,  on  sending  it  to  appel- 
lee, it  was  not  charged  to  the  latter  on  the  books  of  said 
bank ;  but,  on  January  23d  1875,  the  appellant  was  credited 
and  appellee  charged  with  the  $5,000  on  such  books,  sach 
entries,  however,  being  made  without  the  knowledge  or 
assent  of  appellant,  such  entries  being  made  only  by  the  or- 
der and  direction  of  said  bank  examiner,  who  then  had  such 
books  in  his  custody.  On  July  19th,  1875,  appellant  again, 
by  her  attorneys,  demanded  of  appellee  the  proceeds  of  said 
check,  with  the  proper  interest  thereon,  payment  of  which, 
or  any  part  thereof,  was  refused,  and  on  the  following  day 
appellant  commenced  this  action  for  the  recovery  of  said 
money. 
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We  are  of  opinion,  that  on  these  facts  the  plaintiff  was  en- 
titled to  recover,  and,  therefore,  that  a  new  trial  should 
have  been  granted. 

The  plaintiff  held  a  check,  drawn  in  its  favor  by  Wiggina 
&  Cheesman  for  $5,000,  on  the  Richmond  National  Bank* 
This  check  the  plaintiff  endorsed  to  the  Cook  County  Bank 
**for  collection  for  account  of  First  National  Bank  of  Crowa 
Point.'*  This  endorsement  authorized  the  Cook  County  Bank 
to  collect  the  check  for  account  of  the  plaintiff. 

In  the  letter  transmitting  the  check  to  the  Cook  County 
Bank,  the  plaintiff's  cashier  said :  ^'I  enclose  for  collection 
and  credit  as  stated  below."  The  check  was  not  transmit- 
ted to  the  Cook  County  Bank  to  be  collected  and  applied  to 
the  payment  of  any  indebtedness  of  the  plaintiff  to  that 
bank.  On  the  contrary,  the  plaintiff  was  at  the  time  the 
creditor  of  that  bank  in  the  sum  of  nearly  fourteen  thousand 
dollars.  The  direction  in  the  letter  meant  simply  to  collect 
the  money  for  the  plaintiff,  and,  instead  of  remitting  the 
funds,  place  them  to  the  plaintiff's  credit.  / 

The  endorsement  of  the  check  did  not  vest  the  title  to  it 
in  the  Cook  County  Bank,  nor  give  it  any  right  to  the  pro- 
ceeds. In  the  case  of  Sweeny  v.  Easte^\  1  Wal.  166,  Mr. 
Justice  Miller,  in  pronouncing  the  opinion  of  the  court, 
said^  speaking  of  a  similar  endorsement :  **The  words  *for 
collection'  evidently  had  a  meaning.  That  meaning  was  in- 
tended to  limit  the  effect  which  would  have  been  given  to 
the  endorsement  without  them,  and  warned  the  party  that, 
contrary  to  the  purpose  of  a  general  or  blank  endorsement, 
this  was  not  intended  to  transfer  the  ownership  of  the  note 
or  its  proceeds." 

The  letter  of  the  plaintiff  transmitting  the  check  to  the 
Cook  County  Bank  did  not  contemplate  that  the  latter  bank 
should  treat  the  check  as  its  own  and  credit  the  plaintiff 
with  the  amount  of  it,  before  collection.  If  such  were  the 
case,  it  would  seem  to  follow  that  the  plaintiff  would  lose  all 
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remedy  upon  the  check,  and  be  compelled  to  look  solely  to 
the  Cook  County  Bank  as  its  debtor.  On  the  other  hand,  if 
the  acceptance  of  the  check  by  the  Cook  County  Bank,  for 
the  purpose  and  upon  the  terms  specified  in  the  letter,  made 
it  the  debtor  of  the  plaintiff  for  the  amount  before  colleo- 
tion,  it  was  compelled  to  take  the  risk  of  failure  to  collect. 

It  is  clear  that  the  transaction  between  the  plaintiff  and 
the  Cook  County  Bank  did  not  make  the  latter  bank  the 
debtor  of  the  plaintiff  before  collection,  nor  did  it  deprive 
the  plaintiff  of  its  right  to  the  check  or  its  proceeds  before 
collection  by  the  Cook  County  Bank.  Scott  v.  The  Ocean 
JBank^  etc.y  23  N.  Y,  289 ;  Levi  v.  National  Banky  etc.,  5 
Dillon,  104 ;  Johnson  v.  Barney^  1  Iowa,  531.  Nor,  indeed, 
did  the  Cook  County  Banhr  give  the  plaintiff  credit  for  the 
check.  On  the  contrary,  it  placed  it  in  its  ^^collection  regis- 
ter," as  a  claim  received  for  collection  only.  What  was 
done  after  the  bank  ceased  to  do  business,  by  the  direction 
of  the  bank  examiner,  without  the  knowledge  or  consent  of 
the  plaintiff,  can  not  injuriously  affect  its  rights  in  the  prem- 
ises. The  Cook  County  Bank,  then,  received  the  check 
merely  as  the  agent  of  the  plaintiff  for  collection,  with  au- 
thority  to  credit  the  plaintiff  with  the  proceeds  when  col- 
lected. The  Cook  County  Bank  transmitted  the  check  to 
the  defendant  for  collection,  with  authority  to  credit  the 
former  with  the  proceeds  when  collected.  This  would  per- 
haps, in  the  absence  of  controlling  circumstances,  have  con- 
ferred the  right  on  the  defendant  to  credit  the  amount,  when 
collected,  to  the  Cook  County  Bank,  in  liquidation  pro  tanio 
of  the  debt  which  that  bank  owed  the  defendant. 

The  defendant  must  be  regarded  as  the  agent  of  the  Cook 
County  Bank  in  making  the  collection ;  and,  when  the  de- 
fendant collected  the  money,  it  would  seem  that  the  Cook  - 
County  Bank  should  be  deemed  as  having  collected  it,  and 
therefore  authorized  to  appropriate  the  money  to  the  pay- . 
tnent  of  the  defendant's  debt,  or  otherwise  as  it  might 
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choose,  and  credit  the  plaintiff  with  the  amount.  But  the 
defendant  was  fully  notified,  by  the  endorsement  on  the 
che6k,  that  the  Cook  County  Bank  was  not  the  owner  of  it, 
nor  entitled  to  its  proceeds ;  that  that  bank  was  only  the 
agent  of  the  plaintiff  for  the  collection  of  the  check  for  the 
account  of  the  plaintiff. 

On  the  18th  of  January,  1875,  the  Cook  County  Bank  be- 
came insolvent,  closed  its  doors,  and  never  thereafter  trans- 
acted any  banking  business.  On  the  following  morning  the 
bank  examiner  took  possession  of  its  books  and  assets,  which 
finally  passed  into  the  hands  of  a  receiver. 

On  the  20th  of  January,  1875,  the  defendant  received  the 
check  and  drew  the  money  upon  it,  having  notice  at  the 
time  of  the  plaintiff's  right  to  the  check  and  its  proceeds, 
and  of  the  condition  of  the  Cook  County  Bank.  The  parties 
filed  an  agreement  as  to  some  of  the  facts,  from  which  we 
copy  the  following  paragraph : 

*'On  the  same  morning  (January  20th,  1875),  and  be- 
fore the  presentment  and  collection  of  said  check,  the  de- 
fendant's cashier  and  teller  had  notice,  through  newspaper 
report,  of  the  failure  and  suspension  of  the  said  Cook  County 
National  Bank."  ' 

This  notice  we  regard  as  amply  sufficient  to  put  the  de- 
fendant upon  its  guard ,  and  to  require  it  to  regulate  its  action 
with  a  view  to  the  rights  of  the  plaintiff,  as  affected  by  the 
failure  of  the  Cook  County  Bank,  if,  indeed,  it  would  not  be 
obliged  to  take  notice  of  the  failure  of  its  principal,  so  far 
as  that  failure  affected  those  rights.  The  Cook  County 
Bank  had  a  power  to  collect,  not  coupled  with  an  interest ; 
for,  if  it  had  collected  the  money,  the  plaintiff  might  have 
withdrawn  the  funds  the  next  moment,  and  the  defendant, 
being  the  mere  agent  of  that  bank  for  collection,  had  no 
greater  right  to  the  paper,  as  against  the  plaintiff,  than  its 
principal. 

The  direction  in  the  letter  of  the  plaintiff  to  the  Cook 
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County  Bank,  to  credit  the  money  to  the  plaintiff,  when 
collected,  was  an  authority  to  mingle  the  funds  with  the 
general  funds  of  the  bank,  whereby  the  plaintiff  would  be- 
come the  general  creditor  of  the  bank  instead  of  being  en- 
titled to  the  specific  fund .  If  the  plaintiff  had  been  the 
debtor  of  the  Cook  County  Bank,  perhaps  the  power  would 
have  been  coupled  with  such  an  interest  as  to  make  it  ir- 
revocable. See  cases  cited  in  note  cZ,  Dunlap's  Paley's 
Agency,  4th  ed.,  top  p.  185. 

Now,  we  think,  on  principle  and  authority,  that  the  Insol- 
vency and  suspension  of  the  Cook  County  Bank  operated  as 
a  revocation  of  the  authority  contained  in  the  plaintiff's  let- 
ter, to  mingle  the  fund  with  the  general  funds  of  the  bank, 
so  as  to  make  the  plaintiff  the  general  creditor  of  the  bank 
for  the  amount,  instead  of  being  entitled  to  the  specific 
fund.  It  may  be  that  the  power  to  collect  at  all  was  i*e- 
voked,  but  it  is  unnecessary  to  express  any  opinion  open 
that  point.  If,  after  the  insolvency  and  suspension  of  the 
Cook  County  Bank,  it  had  the  power,  by  reason  of  the  pam- 
per being  in  its  hands,  to  make  the  collection,  the  plaintiff 
was  entitled  to  the  specific  fund. 

The  defendant,  as  the  collecting  agent  of  the  Cook  County 
Bank,  had  no  more  power  or  right  to  the  specific  fund  than 
its  principal  had.     Story  Agency,  sec.  469, 

It  is  said  by  the  author  last  above  quoted,  at  sec.  486  of 
the  same  work,  that  bankruptcy,  <4t  is  said,  will  amount  to  a 
revocation  of  his"  (the  agent's)  "authority  to  receive  money 
from  the  purchaser"  (of  goods),  **or  from  other  persons,  up- 
on the  account  of  his  principal.  By  the  foreign  law,  also,  the 
bankruptcy  of  the  agent  operates  as  a  revocation  of  his  au- 
thority, for  the  satisfactory  reason,  that  it  is  presumed  that 
the  confidence  of  the  principal  in  him  is  thereby  destroyed.** 
The  reason  above  given  is  forcible  when  applied  to  a  bank 
employed  as  a  collecting  agent,  with  power  to  enter  a  gen- 
eral credit  for  the  fund  when  collected,  and  becoming  in- 
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solvent  and  suspending  after  the  employment.     See,  also^ 
Ewell's  Evans  Agency,  top  p.  122. 

In  the  case  of  Audenried  v.  Betteley,  8  Allen,  302,  it  wa^ 
held  that  the  insolvency  of  an  agent  terminated  his  ageucy. 

The  authority  of  the  Cook  County  Bank  to  credit  the 
plaintiff  with  the  proceeds  of  the  check,  when  collected, 
thus  making  the  fund  its  own,  instead  of  remitting  it  to  the 
plaintiff,  ought  to  be  considered  as  revoked  by  its  suspen- 
sion and  failure.  If  revoked,  the  plaintiff  is  entitled  to  the 
fund.  If  not  revoked,  the  plaintiff  is  entitled  to  only  its 
share  in  the  assets  of  that  bank  in  common  with  other  cred- 
itors ;  and  that  bank  will  be  paying  the  defendant  $5,000 
with  money  derived  from  the  plaintiff  without  consideration. 
The  view  which  we  take  of  the  question  accords  with,  and 
is  supported  by,  the  case  of  Levi  v.  National  Bank^  etc.^ 
supra,  where  a  similar  question  in  principle  was  involved. 
It  follows  that  the  defendant  has  collected,  and  has  in  it» 
hands,  money  which  belongs  to  the  plaintiff.  The  fact  that 
the  defendant  has  credited  the  amount  on  its  debt  against 
the  Cook  County  Bank  can  not  discharge  it  from  liability  to 
the  plaintiff.     The  action  will  lie  to  recover  the  money. 

No  objection  can  be  successfully  made  on  the  ground  of 
want  of  privity.  There  is  some  discrepancy  in  the  decisions, 
as  to  whether  the  collecting  agent,  or  the  sub-agent,  should 
be  sued  by  the  holder  of  paper,  for  the  failure  "of  the  sub- 
agent  to  perform -some  duty,  or  for  some  negligence,  whereby 
the  debt  is  lost.  See  1  Daniel  Neg.  Inst.,  sec.  344  and  notes. 
But  the  rule  scarcely  admits  of  an  exception,  that,  where 
one  has  in  his  hands  money  which  rightfully  belongs  to 
another,  the  latter  may  sue  for  and  recover  it.  2  Chitty 
Contracts,  11th  Am.  ed.,  p.  898,  and  note  n ;  HaU  v.  Mars- 
torij  17  Mass.  575. 

It  is  said,  in  Morse  on  Banks  and  Banking,  2d  ed.,  p. 
418,  that,  *'If  commercial  .paper  is  deposited  in  a  bank  for 
collection,  and  is  by  that  bank  transmitted  to  any  other 
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bank  or  agent,  or  through  any  series  of  banks  or  agents, 
till  it  reaches  the  possession  of  the  last  bank  or  agent,  whose 
duty  it  becomes  actually  to  make  the  collection,  the  bank  or 
agent  actually  making  the  collection  can  be  held  directly  by 
the  owner  of  the  paper  to  pay  the  amount,  less  charges  and 
expenses,  to  him."  See,  also,  the  case  of  Comstock  v.  Hier^ 
73  N.  Y.  269. 

The  appellant  claims  that,  upon  the  reversal  of  the  judg- 
ment, the  court  below  should  be  instructed  to  render  judg- 
ment in  its  favor.  The  record,  however,  is  not  in  a  condi- 
tion that  permits  this  to  be  done.  The  finding  below  was  a 
general  one  for  the  defendant.  The  case  was  not  submitted 
©n  an  agreed  statement  of  the  facts.  Certain  facts  were 
agreed  upon,  but  the  parties  reserved  the  right  in  the  agree- 
ment to  introduce  other  evidence  not  inconsistent  with  the 
facts  agreed  upon ;  and  other  evidence  was  introduced. 

The  appellee  has  moved  to  dismiss  the  appeal  on  the 
ground  that  the  appellant  did  not  file  its  brief  within  sixty 
days  after  the  original  submission  of  the  cause.  The  cause 
was  originally  submitted,  and  decided,  affirming  the  judg- 
ment. A  rehearing  was  afterward  granted,  and  on  the  sec- 
ond submission  the  appellant's  brief  was  on  file.  The  grant- 
ing of  the  rehearing  put  the  case  in  the  same  condition  as  if 
it  had  not  been  submitted.  There  is  no  ground  for  the  mo- 
tion to  dismiss,  and  it  must  be  overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 
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No.  8321. 
BbANNOGK  et  al.  V.  StOCKEB,  AdMINISTBATOB.  ,2   573 

'PRACTiCE,-~Demurrer.'-Judgme7U.—Appeal,-^The  sustaining  of  a  demur-      7^  , 

rer  to  a  complaint,  without  any  further  action  thereon,  is  not  a  final    i^        94 
judgment  from  wliich  an  appeal  lies  to  the  Supreme  Court. 

Decedents'  Estate.— Closes  in  Action.— So  long  as  a  decedent's  estate^ 
remains  unsettled,  and  the  choses  in  action  are  in  the  hands  of  the  ad- 
ministrator, he  is  entitled  to  reduce  them  to  money  by  suit  or  other- 
wise. 

From  the  Madison  Circuit  Court. 

J.  A.  Harrison,  R.  Ldke,  W.  March  and  JE.  P.  Schlaterp 
for  appellants. 

M.  S.  Robinson  and  J.  W.  Lovett,  for  appellee. 

Newgomb,  C. — ^The  appellee,  as  administrator  with  the 
will  annexed  of  the  estate  of  James  Brannock,  deceased^ 
brought  suit  against  the  appellant  Anderson  Brannock,  upon 
a  promissory  note  executed  to  the  testator  in  his  lifetime^ 
and  upon  another  note  executed  to  the  plaintiff  as  such  ad- 
ministrator. On  the  verified  petition  of  Sally  Brannock,  the 
widow  of  the  deceased,  she  was  admitted  as  a  party  to  the 
suit,  and  thereupon  she  filed  her  cross  complaint,  in  which 
she  set  forth  certain  provisions  of  the  will  of  James  Bran- 
nock, by  which  a  life-estate  was  given  her  in  all  the  prop- 
erty, real  and  personal,  of  said  testator,  after  the  payment 
of  his  debts  and  the  costs  of  administration,  and  by  which 
it  was  provided  that,  after  her  death,  *'all  the  means,  rights, 
credits  and  effects,  property,  real  and  personal,"  should  be 
sold,  and,  after  paying  $200  to  James  Brannock,  Jr.,  a 
nephew,  the  residue  should  be  equally  divided  between  the 
brother,  Anderson  Brannock,  and  the  sisters  of  the  testator. 
The  cross  complaint  then  charged  that  all  the  debts  and  costs 
of  administration  had  been  paid,  leaving  in  the  hands  of  the 
administrator  a  surplus  of  $1,200  in  money;  that  the  dis- 
tributive share  of  Anderson  Brannock  in  the  estate,  after 
her  death y  would  exceed  the  amount  due  on  the  notes  in 
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suit ;  that  more  than  three  years  had  elapsed  since  the  issue 
of  letters  of  administration  to  the  plaintiff ;  that,  by  the 
terms  of  said  will,  she  was  entitled  to  said  notes,  and  had 
repeatedly  demanded  them  of  the  plaintiff,  as  well  as  the 
money  in  his  hands,  but  he  had  refused  to  deliver  the  same 
or  to  pay  her  any  of  said  money ;  that  his  purpose  in  prose- 
cuting said  suit  was  to  harass  herself  and  said  Andersoa, 
and  to  reduce  said  notes  to  money  and  convert  the  same  to 
his  own  use.  Prater  for  judgment  for  $2,000,  and  that  the 
administrator  be  ordered  to  pay  and  deliver  to  her  all  the 
property,  money  and  effects  of  the  deceased  in  his  hands  as 
administrator,  and  for  all  proper  relief. 

Anderson  Brannock  filed  an  answer  setting  up  substan- 
tially the  same  matters  embraced  in  the  cross  complaint. 

Demurrers  were  sustained  to  the  cross  complaint  and  an^* 
£wer,  and,  on  his  refusal  to  plead  further,  final  judgment 
was  rendered  against  Anderson  Brannock  for  the  amoant 
due  on  the  note.  As  to  the  cross  complaint  of  Sally  Bran- 
nock, the  record  states  that  the  demurrer  to  it  was  sustained, 
to  which  ruling  she  excepted,  and  that  is  all.  No  final  judg- 
ment disposing  of  the  cross  complaint  was  rendered.  An- 
derson Brannock  appealed  and  executed  an  appeal  bond,  as 
required  by  the  court.  Sally  Brannock  has  joined  him  in 
assigning  errors  ;  but,  as  no  judgment  was  rendered  against 
her,  she  has  improperly  joined,  and  the  appeal  must  be 
treated  as  that  of  Anderson  alone.  The  sustaining  of  &  de- 
murrer to  a  complaint,  without  any  further  action  thereon 
by  the  court,  is  not  a  final  judgment,  from  which  an  appeal 
lies  to  this  court.  Slagle  v.  Bodmevy  58  Ind.  465,  and 
cases  there  cited. 

In  the  state  of  the  record,  the  question  of  the  right  of  the 
life  legatee  to  demand  of  the  administrator  possession  and 
control  of  the  assets  of  the  estate,  is  not  before  us;  but  it 
is  clear,  that,  so  long  as  the  estate  remains  unsettled,  and 
the  choses  in  action  are  in  the  hands  of  the  administrator, 
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he  is  entitled  to  reduce  them  to  money,  by  suit  or  otherwise. 
It  is  provided  in  section  151  of  the  act  for  the  settlement  of 
decedents'  estates,  2  S.  S.  1876,  p.  546,  that  ^'Every  exec- 
utor or  administrator  shall  have  full  power  to  maintain  any 
suit  in  any  court  of  competent  jurisdiction,  in  his  name  as 
such  executor  or  administrator,  for  any  demand  of  what- 
ever nature  due  the  decedent  in  his  lifetime." 

The  answer  of  Anderson  Brannock  was  insufficient,  and 
the  judgment  against  him  should  be  affirmed,  and  the  appeal 
of  Sally  Brannock  be  dismissed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  against  the  appellant  An- 
derson Brannock  be  and  it  is  hereby  in  all  things  affirmed, 
and  that  the  appeal  of  the  appellant  Sally  Brannock  be  dis- 
missed, all  at  the  costs  of  said  appellants. 


<•» 


No.  7600. 

Woodfill  et  al.  v.  Patton  bt  al. 

Special  Fisdisq.— Facts.— IrUention.--Practtce,~-lt  is  the  ofSce  of  a  spe- 
cial finding  to  state  the  facts,  and  not  the  evidence  of  the  facts;  and  a 
statement  in  the  finding  of  the  court  as  to  the  intention  of  a  testator 
In  making  pencil  marks  across  his  signature  to  his  will  is  a  statement 
of  a  fact.  The  statement  that  the  fact  is  inferred  from  other  facts 
does  not  make  the  conclusion  any  the  less  *^a  finding  of  fact." 

Will. — Bevocation  of. — In  order  that  there  should  be  a  valid  revocation 
of  a  will,  there  must  be  the  concurrence  of  the  intention  to  revoke  and 
the  act  manifesting  the  intention,  and  the  act  must  be  such  as  the  stat- 
ute recognizes  as  a  proper  manifestation  of  the  intention  to  revoke. 

Same,— Mutilation, -^-Erasure.— Statute  Construed. — Under  section  19  of  the 
act  in  relation  to  wills,  2  R.  S..  1876,  p.  570,  the  erasure  by  a  testator  of 
his  signature  to  a  will,  designedly  and  deliberately  made,  accompa- 
nied by  the  intention  to  revoke,  must  be  deemed  a  destruction  of  the 
will,  and  the  purposely  drawing  a  pencil,  or  other  implement  which 
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erases,  cancels  or  obliterates,  over  the  signatare  to  a  will  by  the  maker, 
must  be  deemed  to  constitute  such  a  mutilation  as  takes  from  the  in* 
Btrument  an  element  essential  to  its  validity,  and  is  therefore  a  revoca- 
tion thereof. 

From  the  Jefferson  Circuit  Court. 

C.  A.  Eorbly  and  W,  JS.  FriecUet/^  for  appellants* 
-&.  It.  Wilson  and  J.  F.  Bellamy^  for  appellees. 

Elliott,  C.  J. — Appellants,  by  their  complaint,  affirmed 
that  a  will  executed  hy  Daniel  Woodfill  had  been  revoked ; 
this,  the  appellees  by  their  answers,  denied.  Upon  this  issue 
the  case  was  tried.  A  special  finding  of  facts  was  made  and 
conclusions  of  law  stated.  The  case  comes  to  this  court 
upon  the  exceptions  to  the  conclusions  of  law  stated  by  the 
trial  court. 

The  material  facts  are  substantially  these :  Daniel  Wood- 
fill,  then  a  widower  with  five  children,  executed  a  will  on  the 
2d  day  of  March,  1869,  and  gave  it  to  his  son  Clarence  for 
safe-keeping.  Clarence  then  lived  with  his  father,  on  what 
was  called  the  home  farm,  which  was  by  the  will  of  his 
father  devised  to  him.  In  February,  1872,  the  testator 
married  Nancy  Woodfill,  one  of  the  appellants.  About  the 
same  time  he  became  desirous  of  regaining  exclusive  posses- 
sion of  the  home  farm,  and  to  accomplish  this  purpose  he 
conveyed  to  John  G.  Woodfill  the  land  which  the  will  de- 
vised to  three  of  his  daughters,  and  to  induce  his  son  Clar- 
ence to  surrender  possession  of  the  home  farm,  gave  him  the 
sum  of  one  thousand  dollars  received  from  John  G.  Wood- 
fill,  for  the  land  conveyed  to  him.  The  proposition  made  to 
and  accepted  by  Clarence,  and  the  facts  occurring  thereaf- 
ter, are  thus  stated  in  the  special  finding.  The  said  Daniel 
Woodfill  * 'proposed  to  Clarence,  as  an  inducement  for  him 
to  surrender  the  possession  and  use  of  said  premises,  to  pay 
him  said  one  thousand  dollars  in  payment  of  the  notes  men- 
tioned in  the  first  item  of  the  will,  amounting  to  $500,  and 
as  an  advancement  of  $500  in  part  payment  of  his  interest 
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in  the  estate  of  his  father ;  that  Clarence  accepted  said  offer, 
received  the  sum  of  $1,000,  $500  in  payment  of  said  notes, 
and  $500  as  an  advancement,  surrendered  the  possession  of 
said  farm,  delivered  up  said  notes  to  his  father,  together 
with  said  will  and  the  other  papers  entrusted  to  him  for  safe- 
keeping, and  also  gave  his  father  a  receipt,  in  these  words, 
to  wit: 

«  ^Jefferson  Countt,  Indiana,  Nov.  5th,  1872. 

"'Received  of  Daniel  WoodfiU  the  sum  of  five  hundred 
dollars  in  part  payment  of  my  interest  in  the  estate  of  my 
father,  Daniel  Woodfill. 

(Signed)  *"C.  C.  WooDriLL.* 

<<That  said  transaction  took  place  about  November  5th, 
1872,  and  within  a  day  or  two  afterward  said  Clarence  C. 
Woodfill  removed  to  the  State  of  Kansas,  where  he  bought  land 
and  remained  two  years ;  that,  after  said  Clarence  Woodfill  had 
delivered  said  will  to  his  father  and  gone  from  his  presence, 
to  wit,  on  the  same  day,  he  (the  father)  showed  the  will  to 
his  wife,  and  that  his  signature  thereto  was  much  blackened 
by  a  considerable  number  of  parallel  and  circular  lines  and 
some  cross-marks  made  by  a  common  lead  pencil,  and  drawn 
over  and  about  said  signature ;  that  some  of  the  smaller  let- 
ters were  wholly  blackened  thereby,  but  were  yet  discernible 
on  a  close  inspection,  and  the  said  signature,  as  a  whole, 
still  remained  quite  perceptible  and  legible  through  said  pen- 
cil marks  ;  that  his  name  in  the  attesting  clause  was  in  a  sim* 
ilar  condition,  and  that  said  pencil  marks  were  so  made  by 
the  testator  with  the  intention  of  revoking  said  will,  which 
fact  is  found  by  the  court  as  an  inference  from  the  forego- 
ing facts ;  that,  after  calling  the  attention  of  his  wife  to  the* 
condition  of  his  signature  thereto,  he  put  said  will  away 
with  his  other  papers  ;  that  at  his  death  it  was  found  in  the 
aforesaid  condition  among  his  valuable  papers,  and  that 
among  the  latter  were  also  found  the  notes  paid  to  Clarence 
Vol.  76.-37 
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and  taken  up  as  aforesaid,  but  that  from  each  of  them  his 
signature  had  been  cut  off  and  removed." 

Following  the  finding  we  have  quoted  are  statementB 
showing  the  property  owned  bj  the  testator  at  the  time  of 
his  death,  in  September,  1876  ;  the  admission  of  the  will  to 
probate,  and  showing  also  the  erasure  of  the  pencil  marks 
by  the  clerk  of  the  circuit  court  after  the  will  had  been  pro- 
bated. The  conclusions  of  law  are  stated  in  the  following 
language:  *<And  upon  the  facts  found  as  aforesaid  the 
court,  as  conclusions  of  law,  finds  that  said  will  was  not  re- 
voked, and  the  court,  therefore,  as  a  matter  of  law  on  said 
facts,  finds  for  the  defendants." 

An  important  question  of  practice  first  requii-es  consider- 
ation. It  is  necessary  to  determine  what  are  the  facts  stated 
in  the  special  finding.  Appellants  affirm  that  it  is  found  as 
a  fact,  that  the  testator  did  revoke  his  will  by  drawing  the 
pencil  lines  across  his  signature.  The  appellees  meet  this 
affirmation  by  the  proposition,  that,  as  they  express  it,  ''the 
court  had  no  authority  to  conclude  the  appellees  by  stating 
its  opinions,  conclusions  or  inferences ;  and,  if  in  this  the 
court  went  beyond  its  province,  all  such  opinions,  concla- 
sions  or  inferences  are  mere  surplusage,  and  not  binding 
upon  the  parties."  This  preliminary  contention  springs  from 
the  clause,  ''And  that  said  pencil  marks  were  so  made  by 
the  testator  with  the  intention  of  revoking  said  will,  which 
fact  is  found  by  the  court  as  an  inference  of  fact  from  the 
foregoing  facts."  Counsel  have  not  referred  us  to  any 
adjudged  cases,  but  have  contented  themselves  with  refer- 
ring to  the  provisions  of  the  statute,  which  reads  as  follows: 
**The  court  shall  first  state  the  facts  in  writing,  and  then  the 
conclusions  of  the  law  upon  them."  2  R.  S.  1876,  p.  174, 
sec.  341 .  This  provision  means,  clearly  enough,  that  the  facts* 
and  not  the  evidence,  shall  be  stated.  It  has  been  repeat- 
edly held  that  the  facts,  and  not  the  evidence,  shall  be  set 
forth  in  the  special  finding.   In  Davis  v.  FrarUdin^  25  Ind. 


NOVEMBER  TERM,  1881.  579 

Woodfill  et  al.  v.  Patton  et  aZ. 

407,  it  was  said :  **The  statute  directs  that  *the  court  shall 
first  state  the  facts  iu  writing,  and  then  the  conclusions  of 
law  upon  them,'  and  when  the  finding  attempts  to  go  beyond 
this  limit,  and  not  only  state  the  facts  found,  but  the  evi- 
dence upon  which  the  finding  was  based,  we  must  regard  the 
evidence  as  improperly  in  the  record."  In  Toitsey  v.  Lock- 
woody  30  Ind.  153,  it  was  held  that  the  finding  should  state 
the  facts,  and  that  a  statement  of  the  evidence  was  improper. 
The  late  case  of  Kealing  v.  Vansickley  74  Ind.  529,  declares 
the  same  general  doctrine.  In  Locke  v.  The  Merchants 
National  JBank^  66  Ind.  353,  it  was  said  of  special  verdicts, 
that  ''It  has  often  been  decided  by  this  court  that  the  jury 
should  not  find  the  evidence,  but  the  facts." 

It  is  not  always  easy  to  discriminate  between  evidence  and 
facts ;  the  line  of  separation  is  often  shadowy  and  indistinct. 
We  think,  however,  that  the  statement  in  the  finding  of  the 
court,  as  to  the  intention  of  the  testator  in  making  the  pen- 
cil marks  across  his  signature,  is  clearly  the  statement  of  a 
fact.  Intention  is  almost  always  a  fact  to  be  inferred  from 
evidence.  Facts  are  occurrences  or  events ;  evidence  the 
means  by  which  the  happening  and  the  character  of  such  oc- 
currences or  events  are  shown.  It  is  said  in  Locke  v.  The 
Merchants  National  Bankj  supra ^  that  there  are  two  kinds 
of  facts — « 'evidentiary  facts  and  inferential  facts  ;"  and  the 
fact  under  immediate  mention  belongs  to  the  latter  class. 
It  is  such  facts  that  the  finding  should  set  forth.  The  state- 
ment that  the  fact  is  inferred  from  other  facts  does  not 
make  the  conclusion  any  the  less  **a  finding  of  fact."  The 
only  possible  way  in  which  a  conclusion  of  fact  can  be  drawn 
from  evidence  is  by  the  process  of  inference. 

In  order  that  there  should  be  a  valid  revocation  of  a  will 
there  must  be  the  concurrence  of  two  things,  the  intention 
to  revoke,  and  the  act  manifesting  the  intention.  There 
is  no  question  in  this  case  as  to  the  existence  of  the  intention 
to  revoke,  for  it  is  expressly  found  to  have  existed  at  the 
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time  the  act,  which  it  is  contended  worked  the  revocation^ 
was  done.  The  question,  therefore,  is  whether  the  act  wa* 
such  as  manifested  and  effected  the  intention  in  a  manner 
authorized  by  law.  There  must  not  only  be  an  act  of  revo- 
cation, but  the  act  must  be  such  as  the  statute  recognizes  as  a 
proper  manifestation  of  the  intention  to  revoke.  The  act 
will  not  operate  as  a  revocation,  no  matter  how  strongly  and 
unequivocally  it  may  show  an  intention  to  revoke,  unless  it 
be  such  an  act  as  the  statute  prescribes.  Upon  this  point 
there  is  entire  harmony.  liunkle  v.  Gates y  11  Ind;  95; 
Wbolery  v.  Woolery,  48  Ind.  523  ;  I  Jarman  Wills  (5th  Am. 
ed.)  287,  n. ;  1  Redf.  Wills,  306.  There  is  some  diversity 
of  opinion  as  to  the  proper  construction  of  statutes  prescrib- 
ing methods  of  revocation,  but  it  is  generally  agreed  that 
the  statutes  shall  receive  a  strict  construction,  and  that  the 
case  must  be  brought  clearly  within  their  provisions.  Our 
statute  upon  this  subject  is  as  follows :  ''No  will  in  writing, 
nor  any  part  thereof,  except  as  in  this  act  provided,  shall  be 
revoked,  unless  the  testator  or  some  other  person  in  his 
presence,  and  by  his  direction  with  intent  to  revoke,  shall  de- 
stroy, or  mutilate  the  same."  2  R.  S.  1876,  p. 576.  The  specific 
acts  which,  under  former  statutes  and  at  common  law,  were 
essential  to  a  valid  revocation,  as  cancellation,  burning  and 
the  like,  are  not  required  to  be  shown,  although  they  would 
doubtless  be  sufficient  under  the  present  statute,  if  of  such 
a  character  as  to  show  a  mutilation  or  destruction  of  the 
instrument. 

It  was  the  rule  of  the  common  law  prior  to  the  enactment 
of  the  statute  of  1  Vict.  ch.  26,  that  a  deliberate  oblitera- 
tion of  the  signature  operated  to  revoke  the  will,  if  made 
animo  revocandi.  Since  the  adoption  of  that  statute,  the 
English  courts  have  held  that  there  must  be  either  a  partial 
or  total  destruction  of  the  paper  or  parchment  upon  which 
the  words  of  the  will  are  written,  or  a  total  obliteration  of 
the  words  of  the  instrument.     These  cases  are  pressed  upon 
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•our  consideration  9  and  we  are  earnestly  asked  to  adopt  them 
S8  our  guides.  The  language  of  the  English  statute  is  not 
at  all  similar  to  ours.  It  is  therein  enacted  that  no  will, 
<jodicil  or  any  part  thereof  shall  be  revoked  in  any  other 
manner  than,  in  designated  cases,  by  operation  of  law  or  by 
the  execution  of  a  new  instrument,  or  **by  the  burning,  tear- 
ing, or  otherwise  destroying  the  same."  Under  this  statute 
it  has  been  held  that  drawing  a  pen  across  the  signature,  or 
by  erasing  with  ink  other  parts  of  the  instrument  will  not 
operate  as  a  revocation,  if  the  signature  or  words  can  still  be 
discerned.  In  one  case  the  court  directed  the  use  of  strong 
glasses  in  order  to  ascertain  whether  there  was  a  complete 
erasure  of  the  characters  used  in  drafting  the  will.  In  other 
cases  it  is  held  that  nothing  short  of  a  destruction  by  burn- 
ing or  tearing  will  be  an  act  of  revocation  within  the  statute. 
These  cases  are  cited  in  the  recent  editions  of  Jarman  on 
Wills  and  Williams  on  Executors,  and  we  do  not  deem  it 
necessary  or  useful  to  comment  upon  them,  for  the  statute 
upon  which  they  are  based  is  so  radically  different  from  ours 
that  they  can  have  no  bearing  upon  the  question  before  us. 
In  Price  v.  Powell^  3  H.  &  N.  340,  Pollock,  C.  B.,  said 
that  **Very  little  assistance  is  to  be  derived  from  the  previ- 
ous cases  in  construing  the  altered  expressioii  in  the  statute," 
and  this  we  may  say  of  all  the  English  cases  based  upon  the 
statute  of  Victoria. 

The  destruction  of  a  will  did  not,  at  common  law,  imply 
ti  ruin  of  the  paper  or  parchment  on  which  the  words  were 
written.  It  meant  taking  from  the  instrument  force  and 
effect.  The  legal  force  of  a  will  may  be  as  effectually  de- 
stroyed by  erasures  as  by  the  destruction  of  the  paper  upon 
which  it  is  written.  Neither  words  nor  sentences  can  have 
legal  validity  in  and  of  themselves ;  the  signature  duly 
attested  gives  force  and  vitality  to  the  instrument.  It  is 
often  said  a  will  speaks  from  the  death  of  the  testator,  and 
It  would  be  strange  indeed,  if  a  paper  from  which  the  signa- 
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ture  is  designedly  taken,  either  bj  erasure,  obliteration  or 
by  manual  tearing,  for  the  very  purpose  of  preventing  it 
from  speaking,  should  ever  be  allowed  to  speak.  We  think 
the  erasure  of  the  testator's  signature,  designedly  and  de- 
liberately made,  accompanied,  of  course,  by  the  intention 
to  revoke,  must  be  deemed  a  destruction  of  *the  will.  It  ia 
not  necessary  that  there  should  be  destruction,  in  a  literal 
sense,  of  the  fabric  upon  which  the  words  of  the  testator 
are  written.  It  will  be  sufficient  if  the  legal  force  of  the 
instrument  is  divested  or  extinguished.  It  is  not  important 
what  the  form  or  character  of  the  specific  act  is,  provided  it 
be  such  as  takes  from  the  will  all  force  and  vitality.  The 
paper  is  of  little  or  no  consequence,  save  as  the  medium  of 
preserving  and  expressing  the  purpose  of  the  testator.  If 
the  signature  of  the  maker  of  a  promissory  note  was  inten- 
tionally and  rightfully  erased,  no  one  would  hesitate  to  de- 
clare that  the  note  was  destroyed,  although  all  else  remained 
intact.  If  the  grantor  of  a  deed  should  intentionally  erase 
his  signature,  before  an  estate  had  vested  thereunder,  it  is 
clear  that  the  instrument  could  not  be  treated  as  a  deed,  be- 
cause the  taking  from  it  of  an  essential  part  would  work  its 
legal  destruction.  It  is,  however,  unnecessary  to  multiply 
illustrations,  for  it  is  plain  that  the  force  of  a  writing  may 
be  completely  annulled  by  taking  from  it  some  essential  and 
indispensable  element  of  vitality. 

If  we  should  adopt  appellees'  theory,  we  should  be  com- 
pelled to  construe  the  statute  as  limiting,  rather  than  enlarg- 
ing, the  methods  of  revocation.  This  we  can  not  do  without 
violating  a  familiar  rule  of  construction.  The  language  of 
the  present  statute  is  more  general  and  comprehensive  than 
that  of  the  former.  Unlike  the  English  statute,  it  contains 
no  restrictive  or  particularizing  words.  The  language  is,  no 
will  shall  be  revoked  unless  the  testator  **  shall  destroy,  or 
mutilate  the  same,"  and  embraces  all  acts  amounting  to  a 
mutilation  or  destruction, whether  the  acts  are  such  as  former 
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statutes  or  common  law  rales  recognized  as  effective  acts  of 
revocation  or.  not.  Neither  the  term  ''destroy"  nor  the  term 
"mutilate"  should  be  given  the  narrow  and  restricted  mean* 
ing  for  which  appellee  contends.  "Mutilate"  means  some- 
thing less  than  total  destruction.  Mere  mutilation  of  a  will 
would  not,  of  itself,  take  from  a  will  all  legal  force.  A  muti- 
lation, however,  which  takes  from  the  instrument  an  element 
essential  to  its  validity,  would  have  the  effect  to  revoke  it. 
To  mutilate,  in  the  sense  in  which  it  is  generally  used  by 
law-writers  and  by  judges,  means  to  render  imperfect.  We 
often  find  courts  speaking  of  "records  mutilated  by  eras- 
ures," and  "records  mutilated  by  con*upt  interlineations." 
Nor  is  the  use  of  the  word  in  this  sense  made  by  courts  and 
writers  of  law  books  alone,  for  it  is  often  used  in  the  same 
sense  by  the  authors  of  literary  works.  We  often  encounter 
such  expressions  as,  "The  works  of  the  great  Stagirite  have 
come  down  to  us  in  a  mutilated  condition  ;"  "The  commen- 
tator has  sadly  mutilated  Quintilian."  Webster,  as  illus- 
trative of  the  meaning  of  the  word,  quotes  from  Addison  the 
following :  "Among  the  mutilated  poets  of  antiquity,  there  is 
none  whose  fragments  are  so  beautiful  as  those  of  Sappho." 
Worcester  defines  the  word  as  follows :  "To  deprive  of  some 
essential  part."  Among  the  definitions  given  by  Webster  is 
the  following :  "To  retrench,  destroy,  or  remove  a  material 
part  of,  so  as  to  render  imperfect ;  as,  to  mutilate  the  poems 
of  Homer,  or  the  orations  of  Cicero." 

Purposely  taking  from  a  will  the  signature  of  tiie  testator 
deprives  it  of  an  essential  part,  and  makes  it  so  imperfect  as 
that  it  loses  all  legal  force  and  effect.  The  manner  in  which 
the  mutilation  or  destruction  is  effected  is  not  of  controlling 
importance.  If  the  signature  were  cut  or  torn  from  the  pa- 
per ;  if  all  traces  were  removed  by  a  chemical  preparation 
there  would  be  no  room  for  controversy,  it  would  plainly  be 
a  mutilation  of  the  will.  Tt  can  not  be  any  the  less  a  mu- 
tilation if  the  signature  is  marked  out  with  pen,  pencil  or 
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other  implement  which  erases,  cancels  or  obliterates  it. 

We  are  referred  to  the  following  passage  in  a  writer  of 
acknowledged  ability :  "Where  a  pencil  instead  of  a  pen  is 
used,  the  cancellation  is  not  necessarily  ineffectual,  but  is  al- 
ways prima  facie  considered  deliberative,  and  it  must  be 
shown  that  it  was  intended  to  be  final."  1  Jarman  Wills,  5tb 
Am.  ed.,  291.  It  appears  in  this  case  that  the  act  was  more 
than  merely  deliberative.  The  intention  to  revoke,  and  the 
cause  from  which  the  intention  sprung,  are  shown  by  the  fact 
that  the  testator's  controlling  purpose  was  to  regain  posses- 
sion of  the  home  farm.  The  final  character  of  the  act  is  re- 
yealed  by  the  fact  that  part  of  the  property  upon  which  the 
will  was  designed  to  operate  was  sold,  and  that  notes  therein 
otherwise  provided  for  were  paid  by  the  testator.  The  fact 
that  the  will  was  exhibited  with  the  erasures  upon  it  proves 
that  deliberation  was  at  an  end.  The  design  to  revoke  had 
been  formed  and  executed. 

The  court  erred  in  overruling  the  appellants'  exceptions  to 
the  conclusions  of  law. 

Cross  errors  are  assigned  which  require  us  to  determine 
the  sufficiency  of  appellants'  complaint.  The  appellees  con- 
tend that  the  facts  stated  in  the  complaint  do  not  show  a 
revocation  of  the  will.  The  allegations  of  the  complaint 
upon  this  point  are  as  follows :  ^^And  the  plaintiffs  allege 
that  said  Daniel  WoodfiU  while  in  full  life  did  revoke 
said  will  by  obliterating  his  signature  thereto,  and  by  oblit- 
erating his  name  wherever  it  appeared  in  the  attestation 
clause  thereunder  written,  thereby  mutilating  said  will  with 
the  full  intent  to  revoke  the  same."  If  we  are  right  in 
our  conclusion,  that  divesting  a  will  of  the  framer's  signa- 
ture is  a  mutilation,  then  we  must  adjudge  the  complaint 
sufficient.     We  do  so  adjudge. 

Judgment  reversed,  with  instructions  to  enter  judgment 
upon  the  special  finding  in  favor  of  appellants. 
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Geummon  V.  Holmes  et  al.  ,  fQ—^ 

Liquor  Law. — License. — Immorality,— Bemonstrance, — Statute  Construed.  ,76  586 
—Case  Overruled,— Other  species  of  immorality  than  the  habit  of  be- 
coming intoxicated  maybe  made  the  ground  of  a  remonstrance  against 
an  applicant  for  license  to  sell  intoxicating  liquors,  under  section  3  of 
the  liquor  law  of  1876, 1  K.  S.  1876,  p.  869,  when  properly  set  forth  in 
such  remonstrance.  Colder  v.  Sheppard,  61  Ind.  219,  on  this  point  over- 
ruled.   WORDEK,  J.,  dissents. 

SAJSX.—Bemonstrance  mtist  Particularize  Immorality  or  Unfitness  of  Appli- 
cant.— A  remonstrance  on  the  ground  of  the  immorality  of  an  applicant 
for  license  to  sell  intoxicating  liquors,  or  of  his  unfitness  otherwise  to 
be  entrusted  with  the  sale  thereof,  must  set  forth  the  particulars  of  the 
immorality  imputed  to  him,  or  of  his  unfitness  otherwise,  with  such 
reasonable  degree  of  certainty  as  will  advise  him  of  the  nature  of  the 
charge  against  him. 

From  the  Randolph  Circuit  Court. 

J.  N".  Templer  and  R.  8.  Gregory ^  for  appellant. 
J.  W.  Headington  and  J.  M.  Haynes^  for  appellees. 

WoEDEN,  J. — ^The  appellant  filed  his  petition,  before  the 
board  of  commissioners  of  Jay  county,  for  a  license  to  sell 
intoxicating  liquors  by  a  less  quantity  than  a  quart.     The 
appellees  filed  the  following  remonstrance,  viz. : 
**  To  the  Honorable  Board  of  Commissioners  of  Jay  County: 

*'The  undersigned  voters  of  Wayne  township.  Jay  county, 
Indiana,  would  respectfully  remonstrate  against  the  granting 
of  a  license  to  Ichabod  H.  Grummon  to  sell  intoxicating 
liquor  in  the  town  of  Portland,  in  said  township,  in  less 
quantities  than  a  quart  at  a  time,  on  account  of  immorality 
and  other  unfitness. 

(Signed)       **L.  L.  Holmes, '*  and  others. 

The  board  of  commissioners  refused  the  license,  and  the 
appellant  herein  appealed  to  the  Jay  Circuit  Court,  from 
which  the  cause  was  taken,  by  change  of  venue,  to  the  Ran- 
dolph Circuit  Court.  In  the  latter  court  the  appellant  moved 
that  the  remonstrance  be  made  more  specific  as  to  the  unfit- 
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ness  and  immorality  charged  ;  but  the  motion  seems  to  have 
been  overruled  as  to  the  immorality  charged,  but  was  sus- 
tained as  to  the  woi-ds  ^^other  unfitness;"  and  they  were 
struck  out.  The  appellant  also  filed  a  demurrer  to  the  remon- 
strance, for  want  of  sufficient  facts,  but  it  was  overruled. 

The  cause  was  submitted  to  a  jury  for  trial,  who  returned 
the  following  general  verdict,  with  the  appended  answers  to 
interrogatories : 

**We,  the  jury,  find  in  favor  of  the  defendants. 

"1st.  When  Ichabod  H.  Grummon,  the  appellant,  ap- 
plied for  license  in  this  case,  was  he,  and  has  he  ever  since 
(been),  and  is  he  now,  a  male  inhabitant  of  the  town  of 
Portland,  in  Wayne  township.  Jay  county,  Indiana,  over  the 
age  of  twenty-one  years?    Ans.  Yes. 

"2d.  Was  he  when  he  made  said  application,  and  has  be 
ever  since  been,  and  is  he  now,  a  person  in  the  habit  of  be- 
coming intoxicated  ?    Ans.  No. 

"3d.  Was  he  when  he  made  his  said  application,  has  he 
ever  since  been,  and  is  he  now,  a  sober  and  moral  man? 
Ans.  Sober,  but  not  moral. 

"4th.   Is  he  a  person  of  sound  mind?    Ans.  Yes.'* 

The  appellant  moved  for  judgment  in  his  favor  on  the 
answers  to  the  interrogatories,  notwithstanding  the  general 
verdict ;  but  the  motion  was  overruled,  and  judgment  ren- 
dered for  the  remonstrants.  Exceptions  were  duly  preserved 
to  the  various  rulings. 

Errors  are  assigned  which  bring  in  review  the  rulings 
above  mentioned.  The  first  question  which  naturally  pre- 
sents itself  is  that  arising  on  the  motion  of  the  appellant  for 
judgment  in  his  favor,  on  the  answers  to  interrogatories, 
notwithstanding  the  general  verdict ;  for,  if  this  point  should 
be  decided  in  favor  of  the  appellant,  it  would  be  unnecessary 
and  useless,  for  the  purposes  of  the  case,  to  go  back  of  it 
and  consider  the  questions  previously  raised.  In  what  I  say 
upon  this  point,  I  am  speaking  for  myself  only,  as  a  member 


NOVEMBER  TERM,  1881.  587 

Gnimmon  v.  Holmes  et  oZ. 

of  the  court,  and  not  for  the  court.  I  am  of  opinion  that 
the  court  below  erred  in  oven'uling  the  appellant's  motion 
for  judgment  non  obstante.  The  statute  provides  on  what 
ground  voters  may  remonstrate,  as  follows :  **Aud  it  shall 
be  the  privilege  of  any  voter  of  said  township  to  remonstrate 
in  writing  against  the  granting  of  such  license  to  any  appli- 
cant on  account  of  immorality  or  other  unfitness,  as  is  speci- 
fied in  this  act."  1  R.  S.  1876,  p.  870,  sec.  3. 

The  first  proviso  to  the  4th  section  of  the  act  is  as  fol- 
lows :  ^^  Provided 9  Said  applicant  be  a  fit  person  to  be  en- 
trusted with  the  sale  of  intoxicating  liquor,  and  if  he  be  not 
in  the  habit  of  becoming  intoxicated ;  but  in  no  case  shall  a 
license  be  granted  to  a  pei*son  in  the  habit  of  becoming  in- 
toxicated." 

Now,  the  remonstrance  specified  no  other  unfitness  than 
immorality,  the  words  **other  unfitness"  having  been  struck 
out.  The  sole  ground  on  which  the  remonstrance  stood  wa» 
the  immorality  supposed  to  be  imputed  by  it  to  the  appel- 
lant. It  raised  no  question  as  to  bis  fitness  in  other  respects 
to  be  entrusted  with  the  sale  of  intoxicating  liquors.  There 
may  be  an  unfitness  to  be  entrusted  with  the  sale  of  intoxi- 
cating liquors  arising  otherwise  than  from  immorality,  but 
no  charge  of  such  unfitness  is  involved  here. 

This  raises  the  inquiry,  what  kind  or  species  of  immoral- 
ity can  be  made  the  ground  of  remonstrance?  This  question 
is  answered  by  the  statute  itself,  for,  in  its  language,  it  i» 
such  only  **as  is  specified  in  this  act."  Drunkenness,  or, 
in  the  language  of  the  statute,  *'the  habit  of  becoming  in- 
toxicated," is  the  only  kind  of  immorality  specified  in  the 
act ;  and  it  follows  th»t  that  habit  is  the  only  species  of  im- 
morality that  can  be  made  the  foundation  of  a  remonstrance. 
This  was  substantially  decided  in  the  case  of  Galder  y. 
Sheppard^  61  Ind.  219.  This  is  not  only  in  accordance 
with  the  letter  of  the  statute,  but  is,  in  my  opinion,  a  just 
and  reasonable  interpretation  of  it.     I  can  not  conceive  that 
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the  Legislature  intended  to  make  all  the  undefined  or  ill- 
defined  and  crude  notions  of  immorality  that  may  obtain  in 
any  community  where  a  license  may  be  applied  for,  the 
ground  of  remonstrance.  It  was  well  enough  said  by  the 
court  below,  in  one  of  its  charges  to  the  jury,  that  "the 
word  moral,  when  applied  to  human  conduct  and  character, 
is  not  easily  defined.  *  *  *  What  one  person  woald 
hold  to  be  moral  is  condemned  by  another,  and  held  to  be 
immoral."  Some  persons,  it  is  believed,  regard  the  liquor 
traffic  as  immoral,  and,  therefore,  regard  all  persons  en- 
gaged in  it,  or  who  desire  to  engage  in  it,  as  immoral.  The 
Christian  regards  it  as  immoral  to  break  the  first  day  of  the 
week.  The  Jew  breaks  it  without  scruple.  The  Moham- 
medan abstains  from  wine,  but  he  is  guilty  of  other  indul- 
gencies  that  to  him  may  seem  innocent,  but  which  to  Chris- 
tian minds  appear  to  be  grossly  immoral.  Numerous  illus- 
trations might  be  given  of  the  infinite  diversity  of  human 
views  on  the  subject  of  morals,  but  it  is*  unnecessary . 

With  the  door  thrown  open  to  remonstrance  on  the  ground 
of  immorality  beyond  what  is  prescribed  by  the  statute,  no 
standard  of  legal  right  upon  this  subject  can  be  attained. 
Each  application  for  a  license  would  depend,  for  success,  on 
the  particular  standard  of  morality  erected  by  the  board  of 
•commissioners  to  whom  the  application  is  made,  or  the  circait 
•court  or  juiy,  where  the  cause  is  appealed.  Hence  the  law, 
instead  of  being  of  uniform  operation  throughout  the  State, 
would  be  as  diversified  in  its  operation  as  are  the  moral 
views  of  the  different  bodies  passing  upon  the  question. 

If  it  be  said  that  this  court  can,  on  appeal,  settle  all  ques- 
tions as  to  morals  arising  under  the  law,  and  thus  make  the 
law  of  uniform  operation  throughout  the  State,  I  answer 
that  this  can  only  be  done  on  the  theory  that  this  court  will 
^makCf  and  not  declare  the  law ;  for  there  is  no  human  law 
that  can  pronounce  in  all  cases  that  this  conduct  is  moralt 
and  that  immoral. 
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The  Legislature  may,  doubtless,  prescribe  what  shall  be 
deemed  such  immorality  as  will  disqualify  a  person  to  pro- 
cure a  license,  but  the  courts  can  not  add  to  what  the  Legis* 
lature  has  prescribed  in  this  respect.  It  remains  to  apply 
these  views  to  the  case  in  hand.  The  answers  to  the  inter- 
rogatories show  that  the  appellant  was  a  sober  man,  not  in 
the  habit  of  becoming  intoxicated,  but  that  he  was  not 
moral.  These  answers  must  be  held  to  mean  that  his  im- 
morality consisted  in  something  else  than  the  habit  of  becom- 
ing intoxicated ;  otherwise  they  would  be  contradictory  and 
unintelligible. 

The  jury  have  found,  then,  that  the  appellant  was  not 
guilty  of  the  only  species  of  immorality  that  could,  as  I 
think,  be  made  the  ground  of  remonstrance.  Thus,  the  only 
issue  raised  by  the  remonstrance,  as  I  think,  was  found  for 
the  appellant.  Therefore  I  am  of  opinion  that  he  was  en- 
titled to  judgment,  as  before  stated.  But  the  majority  of 
the  court  do  not  concur  in  this  view  of  the  question.  It  ]» 
the  opinion  of  a  majority  of  the  court  that  other  species  of 
immorality  than  the  habit  of  becoming  intoxicated  may  be 
made  the  ground  of  remonstrance,  when  properly  set  forth 
therein,  and  that  the  court  committfed  no  error  in  overruling 
the  appellant's  motion  for  judgment  non  obstante.  The  ma- 
jority are  also  of  the  opinion  that  the  case  of  Colder  v.  Shep- 
pardf  supra^  so  far  as  it  holds  the  contrary  doctrine,  ought 
to  be  overruled. 

We  come  now  to  the  ground  upon  which  the  case  must  be 
decided,  in  respect  to  which  there  is  no  disagreement.  The 
court,  we  think,  clearly  erred  in  not  requiring  the  remon- 
strants to  make  their  remonstrance  more  certain  and  specific 
in  reference  to  the  immorality  imputed  to  the  appellant. 
Indeed,  we  think  the  court  erred  in  not  sustaining  the  de- 
muiTer  to  it.  The  remonstrants  say  that  they  remonstrate 
simply  *<on  account  of  immorality.''  This  may  mean  the 
immorality  of  the  applicant  or  the  immorality  of  the  traffic 
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A  remonstrance  on  the  ground  of  the  immorality  of  the  ap- 
plicant, or  of  his  unfitness  otherwise  to  be  entrusted  with 
the  sale  of  intoxicating  liquors,  ought  to  set  forth  the  par- 
ticulars of  the  immorality  imputed  to  him,  or  of  his  unfit- 
ness otherwise,  with  such  reasonable  degree  of  certainty  as 
will  advise  him  of  the  nature  of  the  charge  against  him,  so 
that  he  may  be  able  to  meet  it. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  remonstrance. 


<•» 
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lyi^  floo  Fraud.— -iSflte  of  Personal  Property, ^Insolvency. —-The  qnestioii  as  to 

133  2^  whether  a  sale  of  personal  property  is  fraudulent  as  to  creditors  is  to 

134  ^  ^  determined  from  the  financial  condition  of  the  debtor  at  the  date  of 
i»^  the  sale ;  subsequent  insolvency  does  not  make  the  sale  invalid. 

76  &90l  Same.— Question  of  jPac£.— Fr^iud,  under  the  statute  of  this  State,  is  al- 

ii 39  600)  ways  a  question  of  fact,  and  a  court  can  not  as  matter  of  law  adjudge  a 

"Tft-^i  •  transaction  to  be  fraudulent. 

^^6  ^\         Sabie. — Possession  by  Vendor  of  Property  Sold. — Presumption. — ^Thereten- 

164  3481  tion  by  the  vendor  of  the  possession  of  personal  property  sold  is  not  a 

conclusive  presumption  that  the  sale  is  invalid  as  to  his  ci^editors,  but 
imposes  upon  the  purchaser  the  burden  of  showing  good  faith;  and  if 
it  be  shown  that  a  valuable  consideration  was  paid  for  the  property, 
and  that  when  the  sale  was  made  the  vendor  had  sufficient  other  prop- 
erty to  pay  all  his  debts,  the  presumption  of  fraud  arising  from  t^e  re- 
tention of  possession  is  overcome. 
Same,— Evidence.— Where  there  is  no  evidence  of  actual  fraud,  undispa- 
ted  evidence  of  the  payment  of  the  purchase-money  by  the  buyer  of 
personal  property,  supplemented  by  uncontradicted  evidence  of  the 
solvency  of  the  seller,  prevails  against  the  presumption  arising  from  the 
fact  that  there  is  no  change  in  the  possession  of  the  property. 

From  the  Marion  Circuit  Court. 
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W.  A.  McEenziej  for  appellant. 

£lliott,  C.  J. — ^The  appellant,  who  was  the  plaintiff  be- 
low, instituted  this  action  for  the  recovery  of  personal  prop- 
erty, which  had  been  seized  upon  an  execution  issued  against 
Pielding  W.  Rose.  The  errors  assigned  are  all  based  upon 
the  ruling  refusing  a  new  trial. 

It  appeared  in  evidence  that  the  property  in  controversy, 
A  horse  and  buggy,  had  been,  at  one  time,  owned  by  the 
execution  debtor ;  that  he  kept  it  at  a  livery  stable,  and  that, 
after  the  purchase  by  appellant,  there  was  no  visible  change 
of  possession.  Conceding  that  there  was  no  change  of  pos- 
session, and  granting,  also,  that  this  fact  created  a  presump- 
tion that  the  sale  was  a  fraudulent  one,  still  the  appellant 
was,  under  the  evidence  introduced  by  him,  entitled  to  re- 
cover. It  was  established  by  uncontradicted  evidence,  that 
the  appellant  purchased  the  propeity  and  paid  a  full  and 
valuable  consideration  therefor,  and  that,  at  the  time  the 
purchase  was  made,  the  seller  had  abundant  property  out  of 
which  all  of  his  debts  could  have  been  made.  It  is  true  that, 
subsequent  to  the  sale,  the  seller  became  insolvent,  but  sub- 
sequent insolvency  does  not  make  a  sale  invalid.  The  ques- 
tion is  to  be  determined  from  the  financial  condition  of  the 
seller  at  the  date  of  the  sale.  Pence  v.  Croan^  51  Ind.  336  ; 
Shevraan  v.  Hogland^  54  Ind.  578 ;  Evans  v.  Hamilton^ 
56  Ind.  34.  There  is  no  evidence  tending  to  show  that  the 
sale  was  made  in  contemplation  of  insolvency,  nor  is  there 
any  evidence  whatever  that  the  creditor  gave  the  debtor 
credit  upon  the  belief  that  he  was  the  owner  of  the  property 
in  controversy.  No  such  questions,  nor  any  kindred  onfes, 
arise  in  this  case. 

It  is  firmly  established  by  our  decisions  that,  under  our 
statute,  fraud  is  a  question  of  fact.  L ensure  v.  Cobum^  57 
Ind.  274 ;  Benttey  v.  Dunkle^  57  Ind.  374.  We  can  not, 
therefore,  obtain  any  light  from  the  decisions  of  other 
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courts,  based  upon  statutes  ^entirely  unlike  ours.     Fraud  is, 
in  many  of  the  States,  oftentimes  a  question  of  law ;  but, 
under  the  express  provisions  of  our  statute,  it  is  with  us  al- 
ways one  of  fact.     The  court  can  not,  as  matter  of  law,  ad- 
judge a  transaction  to  be  fi*audulent.     The  presumptions, 
therefore,  which  in  other  States  require  the  courts  to  con- 
clusively adjudge,  as  a  matter  of  law,  a  conveyance  fraudu- 
lent and  void,  will  not  warrant  any  such  procedure  in  Indi- 
ana.    Juries  have  a  right,  of  course,  to  consider  these  pre- 
sumptions, but  they  do  not,  as  rules  of  law,  finally  close  and 
settle  the  question.     The  provision  in  our  statute,  that  the 
retention  of  possession  of  personal  property  by  the  seller 
shall  create  a  presumption  that  such  sale  is  fraudulent  as  to 
creditors,  does  not  create  a  conclusive  presumption.      In 
Kane  v.  Drake ^  27  Ind.  29,  the  subject  received  a  careful 
consideration,  and  sections  8,  17  and  21  of  the  statute  of 
frauds  were  considered  together,  and  it  was  held  that  the 
fact  that  the  seller  retained  possession  made  only  a  prima 
facie  case  of  fraud.     In  Bump  on  Fraudulent  Conveyances, 
p.  62,  it  is  said :  "The  question  arises  upon  the  construction 
of  a  positive  statute,  and  a  true  solution  can  not  be  attained 
without  carefully  considering  the  terms  of  the  act.     The 
statute  is  directed,  not  against  an  inconsistent  possession,  bud 
a  fraudulent  design,  not  against  fair  and  honest  contract,  but 
conveyances  made  with  the  intent  to  delay,  hinder  or  defraud 
creditors.     The  intent  of  the  debtor  is,  therefore,  by  the 
very  terms  of  the  act,  the  true  and  legitimate  object  of  in- 
quiry and  judicial  investigation.    If  the  fraudulent  intent  is 
present,  the  conveyance  is  void  ;  if  it  is  absent,  the  convey- 
ance is  valid."     Taking  this  as  a  correct  statement  of  the 
rule,  it  follows  that  the  greatest  force  which  can  be  given  to 
the  fact  that  there  is  no  change  of  possession  is  that  it  im- 
poses upon  the  person  claiming  title  the  burden  of  showing 
good  faith. 
.   The  rule  applicable  to  conveyances  of  real  estate  is,  that 
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the  sale  can  not  be  impeached  upon  the  ground  of  fraud  un«- 
less  it  be  shown  that  the  debtor  had  no  other  property  sub- 
ject to  execution  at  the  time  the  conveyance  was  made. 
Hardy  v.  Mitchell^  67  Ind.  485 ;  Noble  v.  HineSy  72  Ind. 
12 ;  Spaulding  v.  Blythey  73  Ind.  93.  We  can  see  no  rea- 
son why  the  rule  does  not  apply  to  sales  of  personal  chattels, 
as  well  as  to  sales  of  real  property.  If  it  be  shown  that  a 
valuable  consideration  was  paid  for  the  property,  and  that 
when  the  sale  was  made  the  seller  was  possessed  of  property 
far  more  than  sufficient  to  pay  all  his  debts,  the  presumption 
arising  from  the  retention  of  possession  is  plainly  overcomeTA 

We  have  no  disposition  to  encroach  upon  the  rule  that 
this  court  will  not  disturb  the  finding  of  the  trial  court  upon 
the  ground  that  it  is  not  sustained  by  the  evidence,  nor  do 
we  do  so  in  reversing  this  judgment.  We  decide  that  un- 
disputed evidence  of  the  payment  of  the  purchase-money  by 
the  buyer  of  personal  property,  supplemented  by  uncontra- 
dicted evidence  of  the  solvency  of  the  seller,  prevails  against 
the  presumption  arising  from  the  fact  that  there  is  no  change 
in  the  possession  of  the  property,  in  cases  where  there  is  no 
evidence  of  actual  fraud.  The  case  is  strictly  analogous  to 
that  of  an  action  upon  a  promissory  note,  where  the  defence 
is  fraud.  In  such  a  case  the  introduction  of  the  note  makes 
a  prima  facie  case,  but  if  there  is  uncontradicted  evidence 
of  fraud  this  prima  facie  case  breaks  down.  It  is  in  prin- 
ciple the  same  as  an  action  upon  a  mortgage  of  personal 
chattels  where  the  defence  is,  that  the  mortgage  was  made 
to  defraud  creditors.  The  introduction  of  a  valid  mortgage 
and  proof  of  recording  would  make  a  case,  but  uncontro- 
verted  evidence  of  fraud  would  defeat  it.  In  no  one  of  these 
cases  is  there  any  weighing  of  evidence.  All  that  is  done  is 
to  ascertain  the  legal  force  and  effect  of  a  body  of  undis- 
puted evidence.  All  that  is  dope  here  is  to  annex  to  facts^ 
which  are  shown  to  exist  by  evidence  absolutely  uncon- 
tradicted, the  proper  legal  force  and  effect.  If  there  were 
Vol.  76.-38 
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any  conflict  in  the  evidence  as  to  the  solvency  of  the  selleri 
or  as  to  the  payment  of  a  consideration  by  the  buyer^  a  vetj 
different  question  would  be  presented ;  but  there  is  no  con- 
flict upon  either  of  these  points. 
I.    Judgment  reversed  at  costs  of  the  appellees. 


»♦< 
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f  153  500|  JxB^TKucnos.^BypothesU.— Question  of  Fact.— There  Is  no  error  in  rs- 
fusing  an  instruction  wtiich  omits  pertinent  and  undisputed  facts  from 
tlie  hypothesis  on  which  it  is  based,  and  which  concludes  by  stating  as 
a  conclusion  of  law  what  was,  in  part  at  least,  a  question  of  fact. 

Breach  op  Promise. — Bequest  for  Fulfillment  not  Necessary  before  AcHon, 
—if  the  defendant  had  renounced  his  promise  to  many  the  plaintiff, 
she  need  not,  before  suing,  request  him  to  fuliill  the  engagement 

6ame. — Defendants  Offer  to  Perform.  —  Mitigation  of  Damages.^Aa.  oU 
fer,  before  suit,  by  the  defendant  to  renew  and  to  perform  the  broken 
engagement^  wiU  not  defeat  the  action.  Otherwise,  perhaps,  if  diere  had 
been  no  renunciation  or  complete  breach,  but  only  an  undoe  delay  in 
the  performance  txf  the  contract.  How  far  the  offer  to  renew  and  perform 
may  mitigate  the  damages  is-  for  the  jury  to  decide  according  to  the 
circumstances. 

Sake.— Exemplary  Damages, — Seduction. — If  the  defendant  has  practiced 
fraud  or  deceit,  exemplary  damages  may  be  awarded,  and  seduction 
may  be  considered  in  this  connection. 

Marriage  Contract. — Immoral  Consideration.-^The  plaintiff  t^tified 
that  the  defendant  promised  to  marry  her  In  September  or  October,  if 
they  could  agree  and  get  along  and  be  true  to  each  other,  but  if  she 
became  pregnant  from  their  intercourse  he  would  marry  her  immedi- 
ately. It  does  not  appear  from  this  that  illicit  intercourse  entered  into 
the  consideration  of  the  contract  so  as  to  make  it  void. 

Sake. — Breach  Before  Time  for  Performance. — Immediate  Bight  of  Action*^ 
A  renunciation  of  the  contract  before  the  date  fixed  for  its  f ulfillmentt 
gives  an  instant  right  of  action  to  the  injured  party. 

Exceptions. — Questions  can  not  be  brought  to  this  court  upon  roliiigs 
of  the  circuit  court  to  which  exceptions  were  not  saved*     a 

From  the  Miami  Circuit  Court. 
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J.  D.  Conner^  J.  L.  Farrar^  J.  Farrar  and  8.  D.  Car' 
jfentevt  for  appellant. 

C  CowgiUf  C.  E.  CowgiU  and  H.  B.  Shivdey^  for  ap- 
pellee. 

Woods,  J. — ^Action  by  the  appellee  against  the  appellant 
for  a  breach  of  marriage  contract.  The  suit  was  commenced 
in  the  Wabash  Circuit  Court,  and  removed  thence,  on  an  ap- 
plication for  a  change  of  venue,  to  Miami  county,  where 
there  was  a  verdict  and  judgment  for  the  plaintiff  for  three 
thousand  dollars.  The  questions  presented  for  decision 
arise  upon  the  motion  for  a  new  trial,  the  overruling  of 
which  is  assigned  as  error. 

Complaint  is  made  that  the  court  did  not  comply  with  the 
request  of  the  appellant,  that  the  instructions  to  the  jury  be 
given  in  wriflng,  but  the  record  does  not  show  the  request. 
Evidence  was  given  that  the  defendant  tried  to  persuade  the 
plaintiff  to  commit  an  abortion,  and  this  is  assigned  as  a 
€ause  for  anew  trial;  but  no  exception  is  shown  to  have 
been  taken  to  the  introduction  of  this  evidence.  It  is  next 
insisted  that  the  court  erred  in  refusing  to  give  instructions 
numbered  two,  three  and  four,  asked  by  the  appellant. 

Instruction  number  two,  so  requested,  after  stating,  hy- 
pothetically,  certain  facts  and  conduct  of  the  parties,  con- 
cludes by  saying :  ^'Then  the  defendant  has  complied,  as 
far  as  he  can,  with  the  promise  he  made  the  plaintiff,  and 
she  can  not  recover."  Even  under  the  facts  stated  in  the 
instruction,  it  was  rather  a  question  of  fact  than  of  law 
whether  the  defendant  had  complied,  as  far  as  he  could, 
with  the  contract ;  but,  besides  this,  the  defendant  offered 
no  evidence  in  contradiction  or  modification  of  that  of  the 
plaintiff,  of  which  this  instruction  ignores  pertinent  and  un- 
contradicted parts ;  and,  as  to  the  facts  stated,  it  is  so  far 
variant  from  the  proof  as  to  justify  the  court  in  having  re- 
fused it  as  inapplicable  to  the  evidence. 
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The  third  of  these  instructions  is  to  the  effect  that,  in 
order  to  recover,  the  {)laintiff  must  have  proved  that  she  re- 
quested the  defendant  .to  marry  her  before  bringing  the  ac- 
tion. The  substance  of  this  was  given  in  another  instruc- 
tion. There  was  also  evidence  tending  to  show  an  aban- 
donment of  his  relation  as  suitor,  and  a  renunciation  of  his 
promise  to  the  plaintiff ;  and,  in  such  case,  a  request  to  fulfill 
the  promise  is  not  necessary. 

The  fourth  instruction  requested  by  the  appellant  was,  m 
substance,  that,  if  the  defendant  went  to  the  plaintiff  before 
the  bringing  of  this  suit  and  offered  to  marry  her,  and  she 
refused,  she  can  not  recover. 

Refusing  this,  the  court  gave  an  instruction  to  the  effect 
that  if  the  defendant  made  such  offpr  to  marry  the  plaintiff 
within  a  reasonable  time,  and  without  a  previous  breach  of 
the  contract,  it  would  be  a  defence  to  the  action ;  but  if, 
prior  to  such  offer,  the  contract  had  been  broken,  it  would 
not  be  a  defence;  that  once  there  has  been  a  complete 
breach,  a  subsequent  offer  to  marry  will  not  defeat  the  right 
of  action.  The  couit  committed  no  error  in  this  respect. 
In  2  Parsons  on  Contracts,  p.  68,  it  is  said,  in  manifest  accord 
with  the  principles  of  reason  and  justice :  **An  offer  to  re- 
new or  execute  the  contract  after  a  refusal  should  be  no 
defence.'*  The  fact  and  circumstances  of  the  refusal  or 
breach  may  often  be  such  as  to  bar  the  possibility,  or  at 
least  the  probability,  of  any  happy  results  from  marriage 
between  the  parties,  and  the  defendant,  in  such  a  case, 
should  not  escape  the  consequences  of  his  wilful  breach  of 
the  engagement  by  offering  to  consummate  a  marriage  whose 
auspices  were  already  beclouded  by  his  bad  faith  and  deceit. 
See  8outhard  v.  Rexford^  6  Cow.  254 ;  Liefmann  v.  Sol-- 
Oman,  7  Abb.  Pr.  409,  n;  Kelly  v.  RenfrOj  9  Ala.  325* 
How  far  such  an  offer  to  renew  and  perform  the  broken 
engagement  may  go  in  mitigation  of  damages,  must  be  left 
in  each  case  to  the  jury,  or  to  the  court  trying  the  cause. 
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The  jury  were  instructed  that  if  the  contract  and  the 
breach  of  it  had  been  proved,  and  if  from  the  evidence  they 
believed  that  the  element  of  fraud  and  deceit  mingled  in  the 
controversy  as  an  ingredient  in  the  conduct  of  the  defend- 
ant, either  in  making  the  contract  or  in  breaking  it,  they 
might  allow  exemplary  damages.  The  abstract  correctness 
of  the  doctrine  so  enunciated  is  not  denied,  but  it  is  insisted 
that  there  was  no  evidence  of  fraud  or  deceit,  and  that  the 
instruction  was  therefore  inapplicable  and  calculated  to  mis- 
lead. Fraud  may  be  inferred  from  conduct  and  circum- 
stances, though  there  be  no  direct  proof ;  and  upon  the  evi- 
dence in  this  case  we  can  not  say  that  the  couit  was  not 
justified  in  submitting  the  matter  to  the  jury,  as  it  was  done 
in  this  charge.  The  seduction  of  the  appellee  by  the  appel- 
lant was  clearly  proved,  and  the  inference  may  not  be  said 
to  be  entirely  unwarranted  that  seduction,  and  not  marriage, 
was  the  original  and  persistent  design  of  the  defendant. 
There  is  no  similarity  between  the  proof  in  this  case  and 
that  in  the  case  of  Dryden  v.  KnowleSj  33  Ind.  148,  which 
the  counsel  for  appellant  have  cited.  That  punitive  dam- 
ages may  be  allowed  for  breach  of  promise  to  marry,  see 
•Johnson  v.  Jenkins,  24  N.  Y.  252 ;  Tliorn  v.  Knapp^  42 
]!J.  Y.  474 ;  Simpson  v.  Black,  27  Wis.  206 ;  Dryden  v. 
JS^nowles,  supra. 

The  plaintiff  testified  that  the  defendant  promised  to 
marry  her  in  September  or  October  (1878)  ;  that  he  said  he 
would  marry  her  in  the  fall,  if  they  could  agree  and  get 
along,  and  be  true  to  each  other ;  but,  if  she  became  preg- 
nant from  their  intercourse,  he  would  marry  her  immedi- 
ately. She  did  become  pregnant,  about  the  middle  of  July, 
1878,  and  informed  the  defendant  of  the  fact  as  soon  as 
aware  of  it.  Upon  this  evidence,  it  is  insisted  that  the 
agreement  to  marry  immediately,  in  case  of  the  plaintiff's 
pregnancy,  is  void  because  immoral,  and  that,  aside  from 
this  part  of  the  agreement,  the  defendant  had  until  the  first 
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of  December  within  which  to  fulfill  his  engagement ;  and» 
consequently^  that  the  suit,  begun  as  it  was  before  that  date, 
was  prematurely  brought. 

It  does  not  appear  that  the  illicit  intercourse  entered  into 
the  consideration  of  the  marriage  contract,  but  the  appel- 
lant, having  agreed  to  marry  the  appellee  at  a  time  then  in 
the  future,  obtained  the  intercourse  upon  an  assurance  that, 
if  pregnancy  i*esulted,  the  contract  already  made  should  be 
performed  at  once.  This  did  not  supersede  the  original 
agreement,  but  fixed  the  time  for  its  performance.  Clark 
V.  Pendleton^  20  Conn.  495. 

We  are  not  prepared  to  lend  judicial  sanction  and  protec- 
tion to  the  seducer  by  declaring  that  he  may  escape  the  ob- 
ligation of  his  contract,  so  made,  on  the  plea  that  it  is  im- 
moral. But  if  this  were  otherwise,  and  if,  by  its  terms,  the 
contract  was  not  to  have  been  performed  until  at  a  time 
subsequent  to  the  commencement  of  the  suit,  yet  if,  before 
the  suit  was  brought,  the  appellant  had  renounced  the  con* 
tract,  and  declared  his  purpose  not  to  keep  it,  that  consti- 
tuted a  breach,  for  which  the  appellee  had  an  immediate 
right  of  action.  Burtis  v.  Thompson^  42  N.  Y.  246  ;  Hci- 
hway  V.  Griffith,  32  Iowa,  409  ;  S.  C,  7  Am.  Rep.  208,  n  ; 
Frost  V.  Knightj  L.  R.  7  Exch.  Ill ;  S.  C,  1  Moak's  Eng. 
Rep.  218. 

We  can  not  say  that  the  award  of  damages  was  excessive* 

Judgment  affirmed,  with  costs. 


»•»' 


No.  7728. . 

Hume  et  al.  v.  CoNDurrr  et  al. 

Jm>0]asKT.— «rttr{s(2(c^n.— Injunction, — Pleading. — Demvrret.—K  ooni- 
plaint  seeking  an  injunction  against  the  enforcement  of  a  judgment 
talcen  by  default  before  a  justice  of  the  peace,  alleging  that  there  wafi  no 
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■ervice  of  summons,  but  that  the  justice  had  made  the  docket  entry 
^^March  30th,  1874,  summons  returned  served  by  reading,^'  signed  hy 
the  constable,  is  insufficient  on  demurrer,  the  record  in  such  case  affir- 
matively showing  that  the  justice  had  jurisdiction. 

Same.— ^mmons.^JVestcmptJon.— Such  doclcet  entry  means,  that  the  con- 
stable on  the  day  named  made  the  return,  and  not  that  he  had  served  the^ 
writ  on  that  day,  the  presumption  being  that  the  justice  had  issued  tlie 
summons,  and  that  the  constable  had  duly  served  it,  more  than  tttree- 
days  prior  to  that  day;  and  such  return  concludes  defendants  from 
averring  that  there  was  no  service. 

SAXR.—Becord, — In  actions  commenced  before  a  justice,  it  is  not  necea* 
sary  to  copy  the  summons  in  the  record. 

Same.— JurUdictSan.^Collateral  Attack.— The  determination  of  the  suf« 
ficiency  of  such  service  by  the  justice  is  a  fact  essential  to  jurisdiction^ 
and  his  decision  thereon  can  not  be  collaterally  attacked* 

Same.— A  merely  erroneous  judgment  can  not  be  collaterally  attackedi 
nor  its  collection  resti-ained  by  injunction. 

SzECunoir.  — Porfies  Plaintiffs.  — Mistake.— A  mistake  in  reciting  the 
names  of  parties  plaintiffs  can  not  destroy  the  force  of  an  execution  in 
a  case  where  the  judgment  is  plainly  described,  and  full  information  of 
all  material  matters  imparted  by  the  execution. 

From  the  Hendricks  Circuit  Court. 

W.  A.  McKenzie,  for  appellants, 
i.  M.  Campbell  J  for  appellees. 

Elliott,  C.  J. — ^It  is  alleged  in  the  appellants'  complaint 
that  Lavina  Hume,  as  surety,  and  Oliver  E.  Hume,  as  prin- 
cipal, executed  to  Conduitt,  Cook  &  Co.  their  promissory 
note ;  that,  at  the  time  said  note  was  executed  and  continu- 
ously since,  the  said  Lavina  was  and  has  been  a  married 
woman ;  that  an  action  was  commenced  on  said  note  before 
a  justice  of  the  peace ;  that  the  said  justice,  notwithstanding 
the  fact  that  no  summons  had  been  served  on  the  appellants, 
or  either  of  them,  made  the  following  entry  upon  his  docket : 
•*March  30th,  1874,  summons  returned  served  by  reading; 
John  Richardson,  const. ;"  and  that  the  justice  afterward  en- 
tered a  default  and  rendered  judgment  against  both  the  ap- 
pellants. Oliver  E.  Hume  does  not  claim  to  have  had  any 
defence  to  the  note,  but  Lavina  Hume  claims  that  she  could 
have  successfully  interposed  the  defence  of  coverture.    It 


600  SUPREME  COURT  OF  INDIANA, 

Hume  et  al.  v,  Conduitt  et  aU 

further  appears  that  on  the  31st  day  of  December,  1878,  Oli- 
ver E.  Hume  claimed  all  property  owned  by  him  as  exempt 
from  execution,  and  that  he  enforced  this  claim.  It  is  also 
43hown  that,  after  the  said  Oliver  had  made  good  his  claim 
for  exemption,  a  transcript  was  duly  certified  and  filed  in 
the  clerk's  office,  and  execution  issued  thereon,  and  levied 
on  the  real  estate  of  the  appellant  Lavina  Hume.  Tlie 
prayer  is  for  an  injunction  restraininor  the  enforcement  of  the 
aforesaid  judgment  against  the  said  Lavina. 

There  is  no  charge  of  fraud  in  obtaining  or  entering  jadg* 
ment  made  against  either  the  parties  or  the  officers ;  nor  is 
there  any  charge  that  summons  was  not  issued,  nor  is  it  al- 
leged that  return  of  service  was  not  made.  The  claim  is 
that  there  was  in  fact  no  service  of  summons  upon  either  of 
the  appellants. 

The  court  sustained  appellees'  demurrer  to  appellants' 
complaint,  and  upon  this  ruling  error  is  assigned.  Appel- 
lants insist  that,  as  no  process  was  served  upon  them,  the 
justice  had  no  jurisdiction,  and  the  judgment  rendered  by 
him  was  void.  This  position  is  not  tenable.  The  record 
affirmatively  shows  jurisdiction,  for  it  shows  that  process 
was  issued  and  served.  It  is  true  that  the  complaint  avers 
that  no  summons  was  served,  but  this  averment  avails  noth- 
ing against  the  statement  in  the  record  and  in  the  officer's 
return,  that  process  was  served.  The  retura  of  the  officer, 
that  process  was  served,  concludes  appellants  from  averring 
that  there  was  no  service.  Fry  v.  Gallaspie^  61  Ind.  478  ; 
Splahn  V.  Oillespie^  48  Ind.  397  ;  Larry.  The  State^  ex rel.^ 
45  Ind.  364 ;  The  State  v.  DaviSy  73  Ind.  359. 

It  is  contended  that  the  record  shows  that  the  return  of 
the  constable  was  insufficient  to  confer  jurisdiction  of  the 
persons  of  the  appellants.  The  complaint  does  not,  however, 
show  what  the  return  of  the  constable  was.  It  simply  copies 
the  justice's  statement  that,  "March  30th,  1874,  summons 
returned  served  by  reading."     This  is  not  equivalent  to  an 
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averment  that  the  summons  was  served  on  the  30th  day  of 
March,  1874.  The  fair  and  reasonable  interpretation  of  this 
statement  is,  that,  on  that  day,  the  constable  made  his  re- 
turn, not  that  he  had  served  the  writ  on  that  day.  March 
30th,  1874,  waij  the  day  set  for  trial,  and  the  presumption 
is,  that  the  justice  had  issued  the  summons,  and  that  the 
constable  had  duly  served  it,  more  than  three  days  prior  to 
the  day  appointed  for  the  trial  of  the  cause.  There  is  noth- 
ing in  the  complaint  to  rebut  this  presumption.  Upon  the 
contrary,  it  is  supported,  for  it  appears  that  summons  was 
issued  more  than  three  days  before  the  day  appointed  for 
the  trial.  There  is  no  merit  in  the  appellants'  argument, 
that  the  record  of  the  justice  must  aflSrmatively  set  forth  the 
summons  and  return.  It  does  appear  that  summons  was 
issued  and  that  it  was  served.  In  Taylor  v.  McClure^ 
28  Ind.  39,  it  was  said :  «*But  it  is  insisted  by  the  appel- 
lants' counsel  that  as  the  judgment  was  rendered  by  default, 
the  summons  and  the  officer's  return  thereto  should  have 
been  copied  at  length  on  the  justice's  docket,  and  that  the 
transcript  should  contain  them.  We  do  not  think  so.*' 
Baldwin  v.  Webster,  68  Ind.  133. 

The  complaint  of  appellants  affirmatively  shows  that  a 
summons  was  issued ;  that  it  was  returned  by  the  officer  as 
served.  If  it  were  conceded  that  the  service  was  defective 
in  not  stating  that  the  service  was  by  reading  to  the  defend- 
ants, yet  there  was  a  service  and  return,  and  it  was,  there- 
fore, necessary  for  the  justice  to  pass  upon  the  sufficiency 
of  this  service.  In  deciding  upon  the  sufficiency  of  the  ser- 
vice of  the  writ,  the  justice  determined  a  fact  essential  to 
jurisdiction,  and  this  decision  can  not  be  overthrown  upon  a 
collateral  attack.  MulUkin  v.  The  City  of  Bloomington,  72 
Ind.  161 ;  Porters.  Stout,  73 Ind.  3 ;  The  Board,  etc.,  v.  Halt, 
70Ind.  469  ;  Jlf«7fer  v.  Porter,  71  Ind.  521.  There  is  a  clear  dis- 
tinction between  cases  where  there  is  some  service  of  pro- 
cess, although  defective  and  irregular,  and  those  in  which 
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there  is  no  service  whatever.  McAlpine  v.  Sweetser^  anie^  p. 
78 ;  Muncey  v.  Joest^  74  Ind.  409 ;  Ghver  v.  Holman^  Z 
Heisk.  519 ;  West  v.  WiUiamsorif  1  Swan,  277 ;  Hendrick  v. 
Whittemorey  105  Mass.  23.  Where  there  is  service,  although 
insufficient,  the  judgment  is  not  void,  but  may  be  erroneous* 
Helphenstine  v.  TJhe  Vincennes  National  Banky  65  Ind.  582  ; 
Presslery.  l^umer^  57  Ind.  56  ;  Freeman  Judgments,  sec.  126. 

The  judgment  of  the  justice  against  which  appellants  seek 
relief  was  not  void.  A  judgment  which  is  erroneous  may 
be,  in  a  proper  case,  set  aside  in  a  direct  proceeding,  but 
it  will  repel  all  merely  collateral  attacks.  As  much  as  can 
be  said,  even  upon  appellants'  assumption,  against  the  judg- 
ment here  assailed,  and  that  is  perhaps  too  much  to  say,  is, 
that  it  was  erroneous.  Such  a  judgment  can  not  be  render- 
ed unavailing  by  an  injunction  restraining  its  enforcement. 

It  is  urged  that  the  execution  issued  upon  the  transcript 
is  void  because  it  is  issued  in  the  name  of  five  plaintiffs 
when  there  were  only  four.  The  judgment  upon  which  the 
execution  is  based  is  fully  identified,  and  it  clearly  sliowa 
who  were  the  real  parties  plaintiffs,  and  the  appellants  were 
not  harmed  by  the  error  in  adding  a  name.  The  mistake  in 
reciting  the  names  of  the  parties  plaintiffs  can  not  be  allow- 
ed to  destroy  the  force  of  an  execution  in  a  case  where  the 
judgment  is  plainly  described,  and  full  and  exact  informa- 
tion  of  all  material  matters  imparted  by  the  execution.  In 
the  present  case,  four  persons  are  correctly  named  as  the 
plaintiffs,  but  an  additional  name  is  erroneously  inserted. 
This  error  could  not  have  prejudiced  the  rights  of  anybody* 

Judgment  affirmed. 
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ACTIONS,  CIVrL— 

Account,  35;  balance  on,  616;  claim  against  estate,  125;  for  goods 
sold  and  deliverecl,  520. 

Attachment,  231,512. 

Attorney's  fees,  to  recover,  152. 

Bank,  against  for  money  collected,  561. 

Bastardy,  94. 

Benevolent  association,  against  for  benefits,  191. 

BiU  of  discovery  against  receiver  and  debtor,  146. 

Bond  of  justice  of  the  peace,  214. 

Breach  of  contract,  220. 

Composition  agreement,  381. 

Conveyance,  to  set  aside,  195,  482. 

Damages,  91 ;  against  railroad  company,  166;  against  town,  291 ;  for 
breach  of  contract,  374,  476;  for  enticing  child  away,  367;  for  in* 
juries  by  toll-gate  keeper,  142;  for  personal  injury,  317;  writ  of 
assessment  of,  452. 

Deed,  to  correct  mistake  in,  547. 

Divorce,  136. 

Estate,  claim  against,  345,  527. 

Execution,  application  to  have  issued,  164. 

Guardian,  citation  against,  323. 

Habeas  corpus,  378. 

Injunction,  and  to  quiet  title,  210;  to  restrain  collection  of  judgment* 
472,  598;  to  restrain  collection  of  taxes,  68, 130,  869. 

Lien,  foreclosure  of,  479. 

Marriage  contract,  breach  of,  594. 

Mechanic's  lien,  32,  44, 188. 

Money,  collected  by  constable,  to  recover,  78;  had  and  received,  328. 

Mortgage,  to  foreclose,  326. 

Partition,  24. 

Partition  fence,  to  recover  for  repairs  of,  488. 

Personal  property,  to  recover,  104, 157, 164,  690;  to  recover  value 
of,  205. 

Promissory  note,  178,  223,  264,  293;  against  endorser  by  assignee 
of  judgment,  379;  against  partners,  282;  and  to  foreclose  mort-> 
gage,  1, 38,  58,  75,  97, 109,  272,  285, 534;  assignee  against  assignor, 
359;  by  administrator  against  maker,  573;  by  endorsee  against 
maker,  9,47;  claim  against  estate,  13;  for  turnpike  a8sessment|87. 
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Beal  estate,  to  recover,  17, 115, 123, 302, 398;  parol  contract,  to 

scind  and  for  improvements,  434. 
Becelver,  194;  appointment  of,  440. 
Rent,  to  recover,  362. 
Beplevin,  28, 104. 
Beview  of  judgment,  429,  498. 
Bight  of  property,  trial  of,  150. 
School  tax,  claim  for  collection  of,  604. 
Slander,  181,  216,  356. 
Town,  incorporation  of,  549. 

Trespass,  for  tearing  down  fence,  244 ;  for  carrying  away  goods,  606. 
Widow,  claim  of  under  the  law,  236. 
Will,  to  revoke,  575. 
Written  agreement,  by  creditor,  260. 

ACTIONS,  CRIMIKAL— 

Affidavit  and  information,  243. 

Forcible  detainer,  467. 

Larceny,  112,  335. 

Liquor  law,  258,  333,  351,  524,  685. 

Public  indecency,  495. 

Sunday  law,  310. 

Trespass,  malicious,  85. 

ABATEMENT. 
See  Practice,  9;  Will,  14. 

ACCOUNT. 
See  Evidence,  20. 

ADMISSIONS. 
See  Evidence,  2  to  4. 

ADUT.TERY. 
See  Divorce,  1. 

ADVEBSE  POSSESSION. 
See  Pleading,  4. 

1.  BtfendarA  in  foreclosure  Proceeding.— The  defendant  in  a  foreclosure 
proceeding,  in  possession  after  sale,  does  not  hold  adversely  to  the 
purchaser  at  the  foreclosure  sale,  nor  to  those  claiming  under  him. 

Record  v.  Ketchamy  4S2 

2.  Orantor  and  Orantee. — ^The  possession  of  a  grantor  is  not  adverse  to 
the  grantee,  nor  those  claiming  under  him.  lb, 

AFFIDAVIT. 
See  New  Trial,  3,  5;  Practice,  8;  Supreme  Court,  10. 

AFFIDAVIT  AND  INFOBMATION. 
See  Constitutional  Law;  Criminal  Law,  10. 

AGENCY. 
See  Bank;  Contract,  3,7;  Evidence,  20;  Master  ani>  Sertaht; 

Negligence,  2;  Principal  and  Agent. 

AGBEEMENT. 

See  Composition  Agreement;  Contract;  Decedents^  Estates, 5  to 

7;  Husband  AND  Wife,  4 ;  Written  Instrument. 
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AGRICULTURAL  SOCIETY. 
See  Evidence,  4. 

ALIMONY. 
See  Divorce,  3 ;  Judgment,  9. 

AMENDMENT. 
See  Mechanic's  Lien,  6;  PRAbTicE,  15;  Summons,  1, 2. 

AMOUNT  IN  CONTROVERSY. 
See  Supreme  Court,  3. 

ANIMAL. 
See  Negligence,  6, 7. 

APPEAL. 
See  CouNTT  Commissioners,  1  to  3, 6;  Costs;  Practice,  10, 16;  Re- 
ceiver, 1;  Supreme  Court,  1,  3,  7, 15. 
Jlppeal  from  Mayor  or  Justice, — Appeal  Bond. — AppellanVs  Instructions.-^ 
In  criminal  causes,  before  a  mayor  or  justice  of  the  peace,  the  defend- 
ant's appeal  bond,  although  filed  in  time,  will  not  constitute  an  ap- 
peal, where,  at  the  time  of  filing  such  bond,  the  defendant  instructs' 
the  mayor  or  justice  to  delay  the  filing  of  the  transcript  in  the  circuit 
court  until  further  orders  from  him.    In  such  a  case,  where  the  tran- 
script shows  the  defendant's  further  orders  were  not  ^ven  ¥ritlmL 
thiity  days  next  after  the  trial,  the  appeal  may  be  dismissed. 

BaumJbauer  y.  StaU^  351 
APPEARANCE. 
See  Bastardy,  1, 13;  Will,  7. 

ARGUMENT  TO  JURY. 
See  Attorney;  Criminal  Law,  6,  7« 

ASSAULT  AND  BATTERY. 
See  Evidence,  17. 

ASSIGNEE. 
See  Fraudulent  Conveyance,  4  to  7. 

ASSIGNMENT. 
See  Novation,  2;  Voluntary  Assignment. 

ASSIGNMENT  OF  ERROR. 
See  Practice,  4,  6. 

ATTACHMENT. 
See  Chattel  Mortgage,  3. 
!•  ChmUhmenZ. — Notice  to  Ckimishee. — From  the  day  ol  the  service  of 
the  summons,  a  garnishee  is  accountable  to  the  plaintiff  in  the  action, 
and  can  not,  for  the  purpose  of  escaping  such  liability,  dispute  either 
the  return  of  service  or  his  knowledge  of  it.  ffUe  v.  Fisher^  281 

3«  Defence, — Complaint, — ^The  complaint  or  motion  to  set  aside  a  judg- 
ment, and  to  be  allowed  to  plead,  must  show  a  good  defence  to  the 
action ;  and.  if  the  defence  claimed  by  a  garnishee  originated  after 
the  date  of  the  service  of  the  summons,  as  returned,  it  will  not  avail 
him.  though  he  was  ignorant  of  the  garnishment,  when  he  acquired 
his  alleged  defence.  /&.- 

ATTORNEY. 

See  Bastardy,  1. 

Argument  to  Jury. — Practice. — The  refusal  to  allow  a  party's  attorney  to 

address  the  inry  is  proper  unless  affirmatively  shown  to  be  error. 

Smithy,  Sarris,  104^ 
BANK. 
See  Promissory  Note,  14. 
!•   Collecting  Agents, — Failure  of  Collecting  Bank. — Right  to  Collect  and 
Credit  After  Suspension, — Endorsement,— Insolvency,— Notioe,—A,.^  a 
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bank,  holding  a  check  drawn  in  its  favor,  endorsed  It  to  B.,  a  bank, 
^^for  collection  for  account  or*  A.,  and  sent  it  by  mail  to  B.,  with  a 
letter  from  the  cashier  of  A.,  stating,  *^I  enclose  for  collection  and 
cr.,  as  stated  below,' -  (specifying  other  checks  and  drafts  sent),  which 
check  was  by  B.  placed  upon  its  '^collection  register,^'  where  all  such 
checks,  etc.,  received  for  collection  only,  were  entered,  and  treated 
by  it  as  the  property  of  the  party  remitting  the  same,  and  no  credit 
^ven  therefor  until  collected.  The  cashier  of  B.  endorsed  the  chedk 
lor  collection,  and  transmitted  it  to  C,  a  bank,  with  authori^,  by 
letter,  to  credit  the  former  with  the  proceeds  when  collected.    B.,  oa 

t        the  same  day,  failed,  and  was  taken  possession  of  by  a  bank  exani^ 

*  iner.  Two  days  thereafter,  C.  received  the  check,  and,  by  its  cashier, 
presented  the  check,  received  payment  thereof,  and  credited  the 
amount  on  its  books  to  B.,  which  was,  at  the  time,  on  account  of  pr^ 
vious  dealings,  largely  indebted  to  C.  Before  the  cashier  of  C.  col- 
lected the  check  he  had  notice,  by  newspaper  report,  of  the  failure 
of  B.,  but  did  not  notify  the  drawee,  who  had  no  notice  of  such  fail- 
ure. Shortly  afterward,  the  bank  examiner,  who  had  in  his  custody 
the  books  of  B.,  without  the  knowledge  or  consent  of  A.,  credited  A. 
and  charged  0.  with  the  amount  of  the  check  on  the  books  of  B.,  the 
latter  bank  being,  at  the  time  the  check  was  received,  largely  in- 
debted to  A.  Action  by  A.  against  C,  to  recover  the  money  col- 
lected on  the  check. 

JSeld^  that  the  plaintiff  was  entitled  to  recover. 

Meld  J  also,  that  the  endorsement  of  Uie  check  to  B.  by  A.  did  not  Test  the 
title  to  it  in  B.,  nor  ^ive  it  any  right  to  the  proceeds;  and  that  the 
letter  accompanying  it  meant  simply  that  B.  should  collect  the  money 
for  A.  and  place  it  to  its  credit,  and  not  that  B.  should  treat  the  check 
as  its  own,  or  credit  A.  therewith  before  collection,  and  that  B.  re- 
ceived the  check  merely  as  the  agent  of  A.  for  collection,  with  author- 
ity to  credit  A.  when  collected. 

JBtM,  also,  that  the  transaction  did  not  make  B.  the  debtor  of  A.  before 
the  check  was  collected,  nor  did  it  deprive  the  latter  of  its  right  to 
the  check  or  its  proceeds  before  collection  by  B. 

JE[€ld,  also,  that  C.  must  be  regarded  as  the  agent  of  B.  in  making  the 
collection,  and  being  fully  notified  by  the  endorsement  on  the  check, 
that  B.  was  not  the  owner  of  it,  nor  entitled  to  its  proceeds,  C.  had 
no  right  to  credit  the  amount  thereof  to  B.  upon  its  indebtedness  to  C. 

Seld^  also,  that  the  newspaper  notice  of  the  failure  of  B.  was  sufficient  to 
require  C.  to  regulate  its  action  with  a  view  to  the  rights  of  A.,  as 
affected  by  such  failure. 

Held,  also,  that  the  directions  in  the  letter  of  the  cashier  of  A.  to  B..  wa^ 
an  authority  to  mingle  the  fund  with  the  general  funds  of  the  bank, 
when  collected,  whereby  A.  would  have  become  the  general  creditor 
thereof,  instead  of  being  entitled  to  the  general  funcT;  but  the  insol- 
vency and  suspension  of  B.  operated  as  a  revocation  of  such  authority, 
and,  if  it  had  the  authority  to  collect  at  all  after  such  suspension,  A. 
was  entitled  to  the  specific  fund,  and  C,  being  the  agent  of  B.,  had 
no  more  power  or  right  to  the  specific  fund  than  its  principal. 

Meld,  also,  that  what  was  done  after  the  suspension  of  B.,  by  the  direc- 
tion of  the  bank  examiner,  without  the  knowledge  or  consent  of  A., 
could  not  injuriously  affect  its  rights. 

Meld,  also,  that  the  fact,  that  C.  had  credited  the  amount  collected  on  its 
debt  against  B.,  can  not  discharge  it  from  liability. 

First  NaVl  Bank,  etc.,  v.  First  NatH  Bank,  etc,^  561 

2.  Same.^Principal  and  Agent. —Bankruptcy  of  Agent.— Bevocation.— The 
bankruptcy  or  insolvency  of  an  agent  operates  as  a  revocation  of  his 
authori^;  and  authority  to  a  bank  to  place  a  collection  to  a  custom- 
er's credit,  when  collected,  must  be  considered  as  revoked  by  its  sna- 
pension  and  failure.  Jb, 
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BANKRUPTCY. 
See  Bakk;  Fbincipal  and  Aobmt;  Taxes,  1. 

BASTARDY. 
!•  DriaL — Jury. — Appearctnce. — Attorney, — Absent  Defendant, — The  trial 
of  a  bastardy  proceediDg  is  governed  by  the  roles  rejjpilating  the  trial 
of  ordinary  civil  actions,  and  must  be  by  jury,  if  a  jury  be  properly 
demanded  by  either  party.  Although  present  by  attorney  only,  a 
defendant  may  demand  and  have  suqn  trial,  cross-examine  witnesses, 
and  introduce  witnesses  for  his  defence.        Alley  v.  State^  ez  rel.y  94 

S.  Scnne. — Practice,— New  Trial. — Statute  Construed.— In  such  case,  hear- 
ing testimony  of  the  relatrlx,  while  considering  a  motion  of  defend- 
ant's attorney  to  postpone  the  trial,  was  ^'irregularity/'  and  refusing 
to  call  a  jury,  when  properly  demanded  by  him,  was  *'error  of  law," 
widiin  the  meaning  of  section  352,  2  R.  S.  1876,  p.  178,  concerning 
new  trials.  lb. 

BENEVOLENT  ASSOCIATION. 
See  Contract,  1,  2. 

BILL  OF  EXCEPTIONS. 
See  New  Trial,  5 ;  Supreme  Court,  6. 
1.   Tlme,'—A  bill  of  exceptions  filed  April  20th,  1877,  was  not  filed  on  or 
before  Uie  twentieth  judicial  day  of  the  term  of  the  Huntington  Ciiv 
cult  Court,  which  began  March  19th,  1877.         Letois  v.  Wintrode,  IS 

3.  Evidence, — Becord,— Omission  of  Writing. — ^Where  documentary  evi- 
dence is  omitted  from  the  record,  the  pa^e  left  for  it  remaining  blank, 
the  concluding  statement,  ^^This  was  all  the  evidence  fflven  in  the 
cause,"  is  manifestly  untrue,  and  must  be  disregarded.  In  such  case, 
the  sufficiency  of  the  evidencci  or  alleged  errors  in  instructions,  can 
not  be  considered.  Huston  v.  McCloskeyy  38 

3.  Evidence, — Judge^s  Certificate, — Supreme  Court, — A  bill  of  exceptions 
concluding,  ^'This  was  all  the  evidence  given  in  the  cause,"  and  duly 
signed  by  the  presiding  judge,  will  not  be  disregarded  because  the 
reporter  who  took  and  prepared  the  report  of  such  evidence  was  not 
sworn.  Williams  v.  Pendleton^  etc,.  Turnpike  Co,y  87 

i.  Practice. — Supreme  Court. — Becord, — Where  the  record  entries  do  not 
show  the  grounds  of  objections  to  the  rulings  upon  motions  for  a 
change  of  venue  and  to  dismiss  an  appeal  from  a  justice,  such  mo- 
tions not  being  in  the  bill  of  exceptions,  nor  ordered  by  the  court  to 
be  made  a  part  of  the  record,  and  the  grounds  of  objections  not  ap- 
pearing in  the  record,  no  question  Is  properly  presented  on  such 
rulings  for  the  decision  of  the  Supreme  Court,  tlrich  v.  Hervey,  107 

%•  Evidence, — Practice. — Supreme  Court, — ^A  bill  of  exceptions,  to  present 
any  question  to  the  Supreme  Court,  upon  the  competency  of  evidence 
admitted,  must  show  that  objections  were  made  to  Its  Introduction, 
and  also  show  the  grounds  of  the  objections.  Clay  y.Clarky  1 61 

6«  Cert^cate  of  Judge. — A  certificate  of  the  trial  judge,  that  the  forego- 
ing is  ^'a  true,  full  and  complete  exhibit  of  all  the  evidence  given  in 
the  said  cause,"  is  not  a  sufficient  authentication  of  what  purported 
to  be  a  bill  of  exceptions.  lb. 

7.  Uccord.— Where  the  record  shows  that  the  evidence  Is  not  all  In  the 
bill  of  exceptions.  It  is  Insufficient  to  present  any  question  upon  the 
sufficiency  of  the  evidence  to  sustain  the  verdict,  notwithstanding  the 
general  recital  in  the  bill  to  the  contrary.  Jb. 

8.  Written  Instrument. — In  order  that  written  instruments  shall  consti* 
tate  a  part  of  the  bill  of  exceptions,  they  must  either  be  copied  into 
it  at  full  length  before  It  Is  signed  by  the  judge,  or  appropriately  re- 
ferred to,  and  the  proper  place  for  insertion  designated  by  the  words 
^•here  insert.'*  lb. 
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9.  PracUee.—Exceptions,  tohen  Taken.-^AiteT  the  tenn  at  which  excep- 
tions were  taken,  under  section  343,  2  B.  S.  1876,  p.  176,  it  was  too 
late  for  the  court  to  extend  the  time  for  filing  a  bill  of  exceptions. 
Time  could  not  be  given  at  a  subsequent  term  in  rendering  judgment 
on  the  verdict.  Bhyan  v.  Ihinniganj  1 78 

10.  iVacfice.~On  the  15th  of  February,  1879,  the  court  cranted  sixty  days 
time  for  the  filing  of  a  bill  of  exceptions,  and  the  bill  was  filed  April 
18th,  1979.  This  was  too  late,  and  consequently  the  bill  can  not  be 
recognized  as  a  part  of  the  record.  Henderson  v.  Dickey^  264 

11.  Practice, — Extension  of  Time, — An  exception  must  be  taken  at  the  time 
of  the  decision,  and  reduced  to  writing  within  the  term,  unless  time 
beyond  is  granted  by  an  order  made  during  the  term.  The  rule  is 
dinerent  under  the  code  of  1881,  sec.  403.    Backus  v.  QaUenUne^  367 

12.  Practice, — Evidence, — ^A  bill  of  exceptions  purportinjg  to  contain  all 
the  evidence  taken  in  the  cause,  but  showing  that  it  does  not.  pre- 
sents no  question  as  to  the  sufficiency  of  the  evidence  to  sustain  thft 
verdict.  Endsley  v.  State^  467 

13.  Written  or  Documentary  Evidence, — Writ  ofBestitution, — Judicial  Notice^ 
Becord. — Supreme  Court. — ^A  bill  of  exceptions  recited  *'that  the  writ 
of  restitution  was  then  read  in  evidence,  and  is  in  these  words  and 
figures,  to  wit,^'  but  such  writ  was  not  in  the  bill,  nor  its  appropriate 
place  designated  by  the  words  ^*here  insert;*'  subsequently,  upon  a 
wi-it  of  certiorariy  the  clerk  certified  to  the  Supreme  Court  the  writ  of 
restitution  read  in  evidence  on  the  trial. 

Heldf  that  the  bill  of  exceptions  did  not  contain  the  directions  to  the^ 

clerk  required  by  the  statute,  and  he  had  no  authority  to  insert  therein. 

such  writ  of  restitution. 
Heldt  also,  that,  thus  certified,  it  did  not  become  a  part  of  the  record  in 

the  Supreme  Court. 
Beld^  also,  that  the  Supreme  Court  can  not  in  such  case  take  judicial  no^ 

tice  of  the  contents  of  such  writ  of  restitution.  lb, 

14.  Becord, — Bedtals  of  Order  Book  and  Bill  of  Exceptions, — ^If  the  re^dtalfr 
of  the  order  book  and  the  recitals  of  the  bill  of  exceptions  difier,  the- 
latter  must  be  accepted  as  authentic.  Alley  v.  State^  ex  rel.^  94- 

BOND. 
See  Appeal;  Decedents^  Estates,  4;  Official  Bond. 

BREACH  OF  PROMISE. 
See  Marriage  Contract. 

BRIEF. 
See  Supreme  Court,  8. 

BUILDINO  ASSOCIATION. 
See  Promissory  Note,  10. 

BURDEN  OF  PROOF. 
See  Gravel  Road,  3;  Special  Finding,  1, 4;  Verdict,  1. 

CASES   DISTINGUISHED,  DISAPPROVED,  AND   OVERRULED. 

1*.  Bloch  V.  Isham,  28  Ind.  37,  and  Taylor  v,  Owen,  2  Blackf .  301,  as  to 
covenants  running  with  land,  distinguished.    Hazlett  v.  Sinclair^  48S 

2.  Allen  v.  Hostetter,  16  Ind.  15,  TniRtees,  etc.,  v.  Manck,  35  Ind.  61, 
Church  V.  Town  of  Knlghtstown,  35  Ind.  177,  City  of  Indianapolis  v. 
Sturm,  39  Ind.  159,  Boslev  v.  Ackelmire,  39  Ind.  530,  The  Board, 
etc..  V,  Smith,  40  Ind.  61,  Turner  t7.  Rehm,  43  Ind.  208,  City  of  Pern. 
V,  Bearss,  55  Ind.  576,  Windman  v.  City  of  Vincennes,  58  Ind.  480, 
and  Baltimore,  etc.,  R.  R.  Co.  v.  Board,  etc.,  73  Ind.  213,  as  to  the* 
T\^%  of  appeal  from  decisions  of  the  board  of  county  commissioners^ 
ovenuled.  Qrusenmeyer  v.  City  of  Logansportf  549 
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3.  The  State  v.  Sowers,  52  Ind.  311,  as  to  the  allegation  in  indictment 
char^ne  an  offence  to  have  been  committed  in  a  public  place,  dis- 
tinguished. Lorimer  v.  iitate^  495 

4.  City  of  Columbus  t?.  Dahn,  36  Ind.  330,  as  to  when  a  witness  may  tes- 
tify as  to  his  intention,  distinguished.  Bidinger  v.  Bishop^  244 

5.  Thiebaud  v.  The  First  Natl  Banlc,  42  Ind.  212,  as  to  the  tenancy  cre- 
ated by  holding  over,  distinguished.    Montgomery  v.  Board,  etc,,  362 

6.  Calder  v,  Sheppard,  61  Ind.  219,  as  to  immorality  not  being  a  ground 
of  a  remonstrance  against  an  applicant  for  a  license  to  sell  intoxicat- 
ing liquors,  overruled.  Qrummon  v.  Holmes,  585 

7.  Thomasson  v.  Brown,  43  Ind.  203,  as  to  the  transfer  of  a  note,  belonging' 
to  an  estate,  by  an  administrator,  distinguished.   Krutz  v.  Stewart,  9 

8.  Carver  v.  The  State,  69  Ind.  61,  as  to  the  sale  of  cigars,  on  Sunday, 
by  a  hotel-keeper,  disapproved.  Mueuer  v.  SUUCf  310 

CAVEAT  EMPTOR. 
See  Evidence,  1. 

CERTIFICATE  OF  JUDGE. 
See  Bill  of  Exceptions,  3,  6. 

CHAMPERTY. 
See  Contract,  4. 

CHARACTER. 
See  Cbi^nal  Law,  5;  Divorce,  2. 

CHATTEL  MORTGAGE. 
See  Evidence,  3 ;  Judgment,  3. 

1.  State  Comity.— A  chattel  mortgage,  executed  and  recorded  in  the 
State  where  the  property  is  situated,  will,  if  valid  under  the  laws  of 
the  place  of  execution,  be  enforced  by  the  courts  of  the  State  into 
which  the  property  is  afterwards  brought  by  the  mortgagor,  unless- 
there  is  some  statute  to  the  contrary.   Ames  Iron  Works  v.  Warren,  512 

2.  Personal  Property, — Lex  Situs,  Lex  Domicilii. — ^As  a  rule,  personal 
property  is  governed  by  the  law  of  the  domicile  of  the  owner,  and 
not  by  the  law  of  the  situs  of  the  pi*opeity ;  but  an  assignment  of 
personal  property,  by  way  of  mortgage,  is  an  exception  to  the  rule,  and 
the  lex  situs,  and  not  the  lex  domicilii  governs  chattel  mortgages.  lb. 

3.  When  Void  as  to  Attachment  Creditors  of  Mortgagor, — ^A  chattel  mort^ 

fage,  executed  and  recorded  in  another  State,  on  property  within  this 
tate,  the  mortgage  not  having  been  recorded  in  this  State,  and  there 
never  having  been  a  delivery  of  the  property  to  the  mortgagee,  is  in- 
valid as  against  attaching  creditors.  /&. 

CHECK. 
See  Bank;  Promissory  Note,  14. 

CHILD. 
See  Divorce,  4. 

CHOSES  IN  ACnON. 
See  Decedents'  Estates,  13. 

CIRCUIT  COURTS. 
See  Bill  of  Exceptions,  1 ;  County  Commissioners,  8. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Criminal  Law,  8, 9. 

CITIES  AND  TOWNS. 
See  County  Commissioners,  5;  Negligence,  8;  Verdict,  8. 
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CITY  COURT. 
See  Contract,  6;  Costs. 

COLLATERAL  ATTACK. 
See  Guardian  and  Ward,  l,  2;  Judgment,  12, 15, 19, 20;  Jukd- 

DICTION. 

COLLUSION. 
See  Judgment,  4. 

COMMON  LAW. 
f  See  Husband  and  Wife,  4. 

COMPOSITION  AGREEMENT. 

1.  Contract,'^ompo8ition  with  Creditors. — Farol  Agreement. — Complotet. 
— Condition  Precedent, — Exhibit. — ^A.  entered  into  a  written  contnct 
to  execute  his  notes  to  the  creditors  of  B.  to  a  certain  amount  of  thdr 
claims,  on  the  consideration,  among  others,  that  all  the  creditors 
should  sign  such  contract,  agreeing  to  release  B.  from  liability  on  said 
indebtedness.  A.  executed  notes  to  all  the  creditors  of  B..  except  one, 
who  had  signed  the  agreement,  who  instituted  suit  thereon  to  compel 
payment  by  A.  of  the  amount  of  his  claim  thereunder. 

Hetdi  that  until  all  the  creditors  had  signed  the  agreement,  no  rigbt  of 
action  accrued  against  A. 

HMy  also,  that  an  alle^tion,  in  a  complaint  on  such  a  composition  agree- 
ment, that  the  creditors  had  performed  all  the  conditions  of  the  con- 
tract on  their  part,  is  not  equivalent  to  an  allegation  that  all  the  cred- 
itors had  signed  the  agreement. 

Held  J  also,  that  the  signing  of  the  agreement  was  not  simply  a  condition 
precedent  to  a  right  of  recovery  thereon,  but  it  was  essential  to  the 
existence  of  the  contract. 

Eeld^  also,  that,  where  the  complaint  in  such  action  affirmatively  shows 
tiiat  the  undertaking  of  A.  was  a  written  one,  it  was  properly  filed  as 
an  exhibit  therewith,  and  precludes  a  recovery  by  the  creditor  upon 
a  verbal  contract.  FcUconbury  v.  KendaUf  260 

2.  Voluntary  Assignment. — Beal  Estate. — Conveyance  for  Ben^  of  Cred- 
itor*.— Thistee.— Where  a  grantor,  by  an  ordinary  wan-anty  deed, 
without  conditions  or  limitations  therein  expressed,  conveys  land  to 
certain  grantees  named  in  the  deed,  without  indicating  that  tbe  grant 
is  to  them  as  trustees  and  without  any  directions  therein  as  to  how 
the  property  shall  be  disposed  of,  but  at  the  same  time  executes  an 
agreement  with  the  grantees  which  shows  that  they  take  the  prop- 
erty as  trustees,  and  as  such  are  to  sell  it  and  apply  the  prooeeas 
thereof  to  the  pavment  of  the  grantor's  creditors  who  may  become 
parties  thereto,  the  transaction  must  be  rejj^arded  as  a  composition 
agreement  between  the  grantor  and  his  creditors,  and  not  as  a  volan- 
tary  assignment  under  the  statute.  Bobbins  v.  Magee,  381 

3.  A  composition  agreement  depends  for  its  force  upon  the  mutual 
agreement  of  all  the  contracting  parties,  but  a  voluntary  assignment 
is  the  act  of  the  debtor  alone,  and  is  not  dependent  for  its  validity 
upon  the  consent  of  the  creditors ;  it  being  valid  without  their  con- 
sent, if  made  in  good  faith  and  in  compliance  with  the  statute.     lb, 

4.  Statute  Construed,— -The  statute  pro\dding  for  voluntary  assignments, 
1  R.  S.  1876,  p.  142,  was  not  intended  to  prevent  a  debtor  from  mak- 
ing a  contract  with  his  creditors,  by  which  his  property  is  conveyed  to 
trustees  to  be  disposed  of  for  his  benefit  as  well  as  his  creditors.    lb. 

CONSIDERATION. 
See  Decedents'  Estates,  2 ;  Husband  and  Wife,  6;  Marriage  Ook- 
TRACT,  4;  Mortgage,  8;  Promissory  Note,  5, 8,  9, 18. 
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OONSTTTUTIOl^AJ^  LAW. 
See  Will,  3, 12. 
^The  act  of  March  29th,  1879,  Acts  1879,  p.  143,  in  relation  to  prosecutions 
of  felonies,  by  affidavit  and  information,  is  neither  local  nor  special, 
within  the  sense  and  meaning  of  the  constitution,  but  is  of  general 

and  uniform  operation.  Fox  v.  8tate^  243 

CONTEMPT. 
See  Criminal  Law,  3. 

CONTRACT. 
See  Composition  Agbeement;  Landlord  and  Tenant,  2;  Marriage 
Contract;  School  Law;  Written  Instrument. 
1.  BefievolerU  Association. — Action  for  Benefits, — Pleading. — Complaint. — 
In  an  action  by  a  member  of  a  benevolent  association  for  benefits 
aUeged  to  be  due  him  on  account  of  siclsness,  the  allegation  that  ^4t 
is  a  rule  of  said  association  that  every  member  in  good  standing  *  *  * 
£hall  be  entitied  to**^  a  certain  sum  per  week,  is  insufficient  to  show  a 
binding  legal  obligation  on  the  part  of  the  association  to  pay  its 
members  such  sum;  such  a  rule  has  not  the  binding  force  of  a  con- 
tract between  the  coiporation  and  its  members. 

Irishf  etc.,  Association  v.  O^ Shaughnesseyf  191 

S.  Same. — In  such  action  a  paragraph  of  a  complaint,  alleging  that,  by 
a  by-law  of  such  association,  **eveiy  member  in  good  standing  when 
sick  *  *  *  is  entitied,^^  etc.,  is  insufficient  for  failing  to  allege  that 
such  by-law  was  in  force  at  the  time  of  plaintiff's  sickness.  Ih, 

3.  Practice. — Verdict. — Evidence. — A.,  being  the  general  agent  of  a  for- 
eign corporation,  appointed  B.  a  local  agent,  under  a  written  con- 
tract providing  that  B.  should  sell  goods  on  credit  onlv  to  persons 
owning  a  certain  amount  of  property  or  furnishing  satisfactory  secu- 
rity, and  holding  B.  personally  liable  for  sales  made  otherwise.  Com- 
plaint against  B.,  alleging  a  breach  of  this  contract  on  his  part  and 
seeldng  to  enforce  payment  of  a  debt  created  contrary  to  said  provi- 
sions;%.  answered  that  the  sale  was  made  and  unsecured  notes  taken, 
by  the  order  and  direction  of  A.,  under  which  evidence  was  given 
tending  to  prove  it;  verdict  and  judgment  for  defendant. 
MM^  that,  as  there  was  evidence  to  support  the  verdict,  the  judgment 
-     will  not  be  disturbed  by  the  Supreme  Court.      Osbom  v.  Cfuffin,  220 

•4.  Champerty, — Executed  Contract, — Where  a  contract  is  void  for  cham- 
perty, or  for  violation  of  law,  it  can  not  while  executory  be  enforced 
by  either  party  thereto;  but  where  such  a  contract  has  been  executed, 
and  money  received  in  pui-suance  thereof,  no  action  will  lie  to  re- 
cover back  the  money  so  paid.  State,  ex  rel.,  v.  Sims^  328 

Z,  Beal  Estate. — Bight  of  Action, — Statute  of  Frauds, — A.  sold  land  to  B., 
B.  agi*eeing  to  pay  to  A.  any  excess  over  the  purchase  price  for  which 
he  might  sell  the  land  within  five  years.  B.  sold  the  land,  on  credit, 
within  the  five  years,  at  an  excess  over  the  purchase  price. 

Meld^  that  A.'s  right  of  action  for  such  excess  did  not  accrue  at  the  date 
of  the  sale  by  B.,  nor  until  the  latter  had  been  fully  reimbursed  for 
the  amount  of  purchase-money  paid  by  him,  unless  he  negligently  or 
unnecessarily  postponed  the  payment  for  the  land. 

JReld^  also,  that  such  a  contract  is  not  within  the  statute  of  frauds. 

Parker  v.  SipU,  345 

€.  Vendor  and  Purchaser. — Bescission. — Pleading . — Beal  Estate. — Tender, 
— City  Court, — Jurisdiction. — In  an  action  brought  in  a  city  court  for 
the  rescission  of  a  parol  contract  for  the  sale  oi  real  estate,  the  com- 
plaint alleged  that  the  plaintiff  purchased  by  parol  certain  real  estate 
from  the  defendant,  to  be  paid  for  in  instalments  within  six  years,  at 
the  expiration  of  which  time,  on  full  payment,  the  defendant  was  to 
^execute  to  the  plaintiff  a  warranty  deed  therefor;  that,  under  said 
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contract,  the  plaintiff  entered  Into  the  possession  thereof,  and  made 
valuable  and  lasting  improvements  thereon ;  that  defendant,  after  the 
plaintiff  had  paid  a  large  part  of  the  purchase-money,  and  before  the 
expiration  of  the  six  years,  and  without  plaintiff's  linowledge  or  con- 
sent, sold  and  conveyed  the  real  estate  to  another  person ;  that,  as 
soon  as  plaintiff  learned  this,  he  surrendered  possession  of  the  land. 
Prayer  for  a  rescission  of  the  contract,  for  the  money  paid  thereon, 
and  for  the  value  of  the  improvements. 

ffeldj  on  demurrer,  that  the  complaint  was  sufficient. 

Heldy  also,  that  the  plaintiff  had  the  option  either  to  retain  the  land^ 
make  final  payment  and  enforce  his  rights  as  against  the  defendant's 
srantee,  or  to  treat  the  contract  as  rescinded. 

Hela,  also,  that  the  plaintiff  could  maintain  the  action  without  first  hav- 
ing tendered  the  reasonable  value  of  the  use  and  occupation  of  the 
premises. 

Heldy  also,  that  the  contract  must  be  regai-ded  as  having  been  rescinded 
by  the  concurrence  and  acquiescence  of  both  parties. 

HM,  also,  that  the  city  court  had  concun^ent  jurisdiction  of  the  subjects 
matter  of  the  action  with  the  circuit  court,  under  section  3  of  the  act 
establishing  city  courts.    1  R.  S.  1876,  p.  314.    Dotson  v.  BaOey,  434 

7.  Inspection  of  Timber » — Vendor  and  Vendee, — Evidence, — Agreement.— 
Whei*e  a  vendor  sold  and  shipped  timber  to  his  vendee,  it  was  compe- 
tent for  the  latter  to  agree  to  take  such  timber  on  the  representations 
of  the  former  as  to  the  quality  and  quantity  shipped  by  him,  and,  in  a 
suit  for  the  value  of  the  timber,  evidence  tending  to  prove  such  agrees 
ment  is  admissible.  Woodbum^  etc,,  Co,  v.  PhObrooky  516 

CONTRIBUTOBY  NEGLIGENCE. 
See  Negligence,  9,10;  Verdict,  8, 9. 

CONVERSION. 
See  Decedents'  Estates,  12 ;  Landlord  and  Tenant,  1. 

CONVEYANCE. 
See  Composition  Agreement,  2;  Fraudulent  Conveyance;  Hus- 
band AND  Wife,  3,  6,  10;  Practice,  15;  Riparian  Rights,  1; 
Trust  and  Trustee. 

1.  A  conveyance  of  a  building  conveys  the  land  under  the  building. 

City  of  CrawfordsvUle  v.  BooU,  32 

2.  Covenants  Running  toith  Land, — Partition  Fence.— Easement, — Deed, — 
Privity  of  Estate,—  Vendor  and  Purchaser. — Cases  DisUnguished, — PUad- 
ing,—lvL  an  action  for  the  recovery  of  money  expended  in  repairing  a 
partition  fence,  the  defendant  answered,  alle^ng  that  at  a  certaui 
date  A.«  being  the  owner  of  the  land  now  owned  by  the  plaintiff  and 
defendant,  conveyed  to  one  B.  the  iand  owned  by  the  defendant, 
which  adjoins  that  of  the  plaintiff;  that  the  deed  of  conveyance  to 
B.  contained  a  covenant,  ''that  the  said  gi*antors,  for  themselves, 
their  heirs,  assigns,  executors  and  administrators,  do  hereby  agree 
and  covenant,  as  a  part  of  this  conveyance,  that  they  will  forever 
maintain  and  l^eep  up  a  good  and  sufficient  fence  or  wall  on  the  line 
between  them  and  the  said**  B. ;  that  the  defendant  purchased  of  B. 
and  received  from  him  a  warranty  deed ;  that  the  p&inttff  acquired 
title  from  A.  and  that  the  deeds  forming  his  chain  of  title  all  con- 
tained full  covenants  of  warranty ;  that  Sie  partition  fence  named  in 
the  complaint  is  on  the  line  designated  in  the  deed  of  A.  to  B.  contain- 
ing the  foregoing  covenant. 

Held,  tnat  the  answer  was  sufficient  on  demurrer. 

HeUd^  also,  that  the  covenant  in  the  deed  of  A.  to  B.  was  not  a  personal 
covenant,  but  one  running  with  the  land,  and  imposed  a  burden  upon 
it  in  the  hands  of  A.'s  grantees,  near  or  remote.  Bloch  v,  Isham,  2^ 
Ind.  37,  and  Taylor  v,  Owen,  2  Blackf.  301,  distinguished. 
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HMf  also,  that  there  was  the  requisite  privity  of  estate  between  the  cov- 
enantor and  covenantee  for  the  covenant  to  operate  upon  the  land 
now  owned  by  the  plaintiff,  and  that  he  took  It  bui*dened  with  the 
covenant  of  an  easement  running  with  the  land  in  favor  of  defendant. 

J£azleU  v.  Sinclair,  488 

3.  Same, — Notice  Furnished  by  Deeds. — ^A  purchaser  of  real  estate  is 
bound  to  take  notice  only  of  such  conveyances  as  have  been  executed 
by  a  ei*antor  through  whom  he  derives  title,  but  he  is  chargeable 
with  knowledge  of  all  information  supplied  by  deeds  either  of  his 
immediate  or  remote  grantors.  /&. 

4.  Married  Woman, — Mistake, — A  mistake  in  the  description  of  property, 
in  a  deed  executed  b}^  a  married  woman,  may  be  corrected. 

Styers  v.  Bobbins^  547 
CORPORATION. 
See  Evidence,  4;  Promissory  Note,  7. 

COSTS. 
Appeal. — City  Courts. —Judgment. — iVoetiee.— On  appeal  from  city  courts, 
in  cases  in  which  jurisdiction  is  given  them  greater  than  that  of  jus- 
tices of  the  peace,  the  party  recovering  judgment  is  entitled  to  re- 
cover costs.  Dotson  v.  Bailey ^  434 

CO-TENANT. 
See  Fraudulent  Conveyance;  Pleading,  4  to  6. 

COUNCILMAN. 

See  Trespass,  4. 

COUNTER-CLAIM. 
See  Pleading,  18. 

COUNTY  COMMISSIONERS. 
See  Pleading,  21. 

1.  Appeal, — Swmnons, — Notice,— -The  members  of  a  board  of  county  com- 
missioners are  bound  to  take  notice  of  an  appeal  from  the  commis- 
sioners' court,  and  need  not  be  served  with  summons. 

The  Boards  etc,,  v.  Adams,  604 

2.  Appeal,  Bight  o/.— Under  the  31st  section  of  the  general  law  concern- 
ing conntT  boards,  1  R.  S.  1876,  p.  348,  there  is  a  right  of  appeal  from 
any  decision  of  a  judicial  character,  made  by  the  board  of  commis- 
sioners in  any  proceeding,  unless  the  right  is  denied  expressly  or  by 
necessary  impllcadon,  and  such  implication  does  not  arise  from  the 
fact  that  the  decision  is  declared  by  the  law  to  be  conclusive.  Allen 
V,  Hostetter,  16  Ind.  15;  Trustees,  etc.,  v.  Manck,  35  Ind.  51;  Church 
V.  Town  of  Knightstown,  35  Ind.  177;  City  of  Indianapolis  v,  Sturm, 

39  Ind.  159;  Bosley  v,  Ackelmire,  39  Ind.  536;  Board,  etc.,  v.  Smith, 

40  Ind.  61 ;  Turner  v.  Rehm,  43  tnd.  208;  City  of  Peru  v,  Bearss,  55 
Ind.  576;  Windman  v.  City  of  Vincennes,  58  Ind.  480;  Baltimore, 
etc.,  R.  R.  Co.  V,  Board,  etc^.  73  Ind.  213,  on  this  point,  overruled. 

Qrasenmeyery,  City  of  Logansport^  549 

3.  Same, — Tovm,  Incorporation  of. — Jtudiddl  Decision. — ^An  appeal  lies 
from  an  order  of  the  board  dismissing  a  petition  for  the  incorporation 
of  a  town.  The  decision  in  such  case  i»  judicial,  and  not  merely  ad- 
ministrative or  legislative.  Ih, 

4.  8ame.—Forv\eT  Order. — Judicial  Knowledge. — On  the  hearing  of  such 
petition,  the  board  can  not  take  judicial  cognizance  of  Its  own  orders 
or  judgment  in  a  different  case  on  the  same  subject.  lb. 

£.  Same. — Cities  and  Towns. ^Territorial  Limits. ^Th»  courts  can  not 
take  judicial  cognizance  of  the  exact  location  or  territorial  limits  of 
a  town  or  city.  lb. 
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6.  Saine.—Appeal.—CireuU  Ccmre.— Under  sectiOQ  37  of  the  general  law 
concerning  county  boards,  the  circuit  court  may  make  a  final  deter- 
mination of  such  proceeding  on  appeal,  and  cause  the  same  to  be  ex- 
ecuted, or  may  send  the  same  down  to  the  board  with  directiODS  how 
to  proceed,  and  may  enforce  compliance  by  the  board*  /b. 

COUNTY  TREASUREB. 
See  Taxes,  1,  2. 
Special  School  Tax.-^Fee9  for  2>uCri2^<u>n.--A  county  treasurer  is  entitled 
to  a  fee  of  one  per  cent,  for  coUectingand  distributing  the  special 
school  tax.  The  Boards  etc.^  v.  Adcans^  504 

COVENANT. 
See  CONYEYAMCE,  2;  Easeuent,  1. 

CRIMINAL  LAW. 
See  CoKSTiTUTiONAL  Law  ;  Habeas  Corpus  ;  Liquob  Law,  1  to  4- 

1.  MalidouB  Trespass. — IndictmetU, — ^An  indictment  for  a  malicious  tres- 
pass must  aver  the  kind  and  character  of  the  injm*y  done  to  the  prop- 
erty by  the  defendant.  Brown  v.  State,  85 

2.  Larceny, — Indictment, — Description  of  Property. — ^In  an  indictment  for 
larceny,  the  description  of  the  snoods  charged  to  have  been  stolen,  as. 
^'ten  yards  of  brocade  silk,  of  the  value  of  thirty  dollars;  fifteen 
yards  of  bronze  colored  satin,  of  the  value  of  nineteen  dollars,''  etc.,. 
all  of  the  value  of  a  specified  sum,  is  a  sufficient  description. 

Harrington  Y.  State^  112 

3.  Same, — Practice, — Juror. — Contempt. — Waiver  of  Irregularity. — ^Durinf 
the  progress  of  a  trial  for  larceny,  the  prosecuting  attorney  instituted 
proceecungs  in  attachment,  as  for  contempt,  against  one  of  l^e  ju- 
rors, charging  him  with  having  stated,  during  an  adjournment  of  the 
court,  that  no  man  could  identify  the  class  of  goods  sought  to  be 
identified  in  the  case.  The  court  thereupon  stopped  the  trial  and  had 
the  juror  file  his  ^nswer  to  the  charge.  The  court,  after  examining^ 
the  answer,  informed  the  attorneys  for  the  defendant,  that  if  they 
would  consent  he  would  discharge  the  jury.  Whereupon  they  in- 
formed the  court  'Hhat  they  were  consenting  to  nothing,^'  and  were 
ready  to  proceed  with  the  trial.  The  trial  thereupon  proceeded  and 
resulted  in  a  conviction. 

Eeld^  that  the  defendant,  having  refused  to  consent  to  the  discharge  of 
the  jury,  and  having  consented  to  go  on  with  the  trial,  thereby 
waived  any  objection  to  what  had  occurred.  /&. 

4.  Same. — New  Trial. — Practice. — Becord.—'So  error  is  shown  to  have 
been  committed  by  the  trial  court  in  refusing  to  permit  ^ ^additional 
causes  for  a  new  trial,  supported  by  affidavits, '^  to  be  filed  in  such 
cause  after  a  motion  for  a  new  trial  had  been  overruled,  where  the 
record  on  appeal  fails  to  show  what  the  additional  causes  were,  or 
what  were  the  contents  or  purport  of  the  affidavits,  or  why  these 
causes  were  not  in  the  original  motion.  /&. 

5.  Witness. — Moral  Character.— JJndeit  the  revision  of  1881,  ^^In  all  ques- 
tions affecting  the  credibility  of  a  witness^  his  general  moral  char- 
acter may  be  given  in  evidence.'^  If  tiie  defendant  becomes  a  wit- 
ness, he  testifies  under  the  same  rules,  and  may  be  impeached  in  the 
same  manner,  as  other  witnesses.  Morrison  v.  State^  335 

6.  Same. — Practice. — New  THal. — Argument. — Statements  Dehors  the  Evi- 
dence:— It  is  not  cause  for  a  new  trial  that  the  prosecuting  attorney 
made  an  illo^cal  argument  or  a  misstatement  of  the  law.  /6. 

7.  Same. — ^If  the  argument  goes  beyond  the  evidence,  objection  must 
be  made  at  the  time,  and  the  specific  grounds  of  objection  stated^ 
None  not  so  stated  will  be  available  on  appeal. 
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An  objection  stated  for  one  purpose  will  not  be  available  on  appeal 
for  another  purpose. 

Not  every  transgression  beyond  the  bounds  of  legal  argument,  will 
be  cause  for  a  new  trial. 

The  proper  practice  is  for  the  defendant  by  his  counsel  to  move 
the  court  to  restrain  the  prosecutor,  or  to  have  withdrawn  or  cor- 
rected any  misstatement  which  has  been  made. 

Interruptions  of  an  arsument  may  be  made  for  the  purpose  of 
stating  objections  and  making  motions.  lb. 

8.  Same, — Instructions. — Presumption  of  Innocence. — Circumstantial  Evi' 
dence. — It  is  not  error  to  refuse  to  instruct  upon  impractical  proposi- 
tions of  law,  though  theoretically  correct.  lb. 

9.  Same. — ^It  is  not  error  to  refuse  to  instruct  the  jury,  that  the  defend- 
ants can  not  be  convicted  upon  the  proof  of  any  circumstances  or  facts 
which  only  raise  a  presumption  of  their  guilt;  or  that  any  presump- 
tion of  guilt  which  may  be  inferred  from  circumstances  proved  is  in- 
ferior to  the  legal  presumption  of  innocence.  /&• 

10.  Forcible  Detainer. — Affidavit  and  Information. — Dwelling-Pouse. — Stat- 
ute Construed. — In  a  prosecution  by  aflidavit  and  information,  under 
section  12  of  the  act  concerning  misdemeanors,  2  R.  S.  1876,  p.  462,  the 
charge  of  the  forcible  detention  of  a  ^^dwelling-house^'  is  equivalent 
to  a  charge  of  the  forcible  detention  of  the  land  on  which  it  stood,  as 
the  word^^^dwelling-house^^  embraces  the  land  on  which  it  is  situ- 
ated. Endsleyy.  State,  467 

11.  Public  Indecency.— Public  Place.— la.  a  prosecution  for  public  inde- 
cency, under  section  22  of  the  act  denning  misdemeanors,  2  B.  S. 
1876,  p.  466,  the  allegation  in  the  affidavit  charging  the  onence  to 
have  been  committea  in  a  public  place,  viz.,  *^a  blacksmith  shop,  *  * 
then  and  there  a  public  place,^'  is  a  sufficient  substantive  allegation 
of  the  public  character  of  the  place,  on  motion  to  quash.  The  State 
V.  Sowers,  52  Ind.  311,  distinguished.  Lorimer  v.  State^  49 S 

12.  Same. — Instruction. — Private  Assembly. — On  the  trial  of  such  a  prose- 
cution, it  was  error  to  refuse  to  instruct  the  jury  that  a  shop  or  other 
building  is  the  private  property  of  its  owner,  unless  he  voluntarily 
use  it  so  as  to  give  the  public  a  right  to  enter  it  at  will;  and  the  own- 
er of  such  building  may  invite  any  number  of  his  neighbors  into  his 
house  or  shop,  anasuch  assembly  would  not  malce  such  place  a  pub- 
lic place.  lb* 

CROSS  COMPLAINT. 
See  Injunction,  2;  Pleading,  2,  26;  Pbacticb,  14. 

DAMAGES. 
See  Estoppel,  4;  Evidence,  9, 17;  Marriage  Contract,  2, 3;  Judg- 
ment, 21;  Mechanic's  Lien,  6;  Negligence;  Real  Estate,  Ac- 
tion TO  Recover,  3  to  5. 

DECEDENTS'  ESTATES. 
See  Evidence,  6;  Execution;  Promissory  Note,  1. 
!•  Kote  and  Mortgage  of  Decedent. — Decree  of  Foreclosure  and  Payment, — 
Action  on  Note  by  Endorsee.— Administrator  not  Party  U^Foreclosure. — 
Answer. — Defence. — Notice. — An  administrator's  answer  to  a  com- 
plaint on  his  decedent's  note,  secured  by  mortgage,  that,  in  an  action 
by  an  endorsee  W.,  against  the  heirs  of  his  intestate  and  the  mortga- 
gee only, without  notice  to  the  administrator,  judgment  for  its  amount 
was  rendered  and  foreclosure  decreed,  and  that,  by  request  of  the 
heirs,  he  paid  the  judgment  to  W.  to  remove  the  cloud  thereof  from 
the  land,  and  that,  pending  the  foreclosure  proceeding8,W.  endorsed 
the  note  to  the  plaintiff,  then  and  since  a  non-resident,  but  having  no- 
tice of  the  proceedings,  constituted  a  defence,  without  an  averment 
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that  the  administrator  did  not  have  notice  of  the  assignment  of  the 
note  to  plaintiff.  Lewis  v.  TFtiUrode,  1 3 

%  Same,---Merger.'-Payment.'-I)emurrer.--An9V>er. — CanMeraUon.—hi 
such  case,  an  answer  that  the  note  ^vas  still  the  property  of  W.,  that 
there  was  no  consideration  for  the  assignment  to  plaintiff,  and  that 
the  note  had  been  merged  in  the  judgment  and  paid,  although  a  com- 
mingling of  several  supposed  defences,  may  be  regarded,  on  demur- 
rer, as  a  general  answer  of  payment.  lb. 

3.  Legacy, — Voluntary  Payment. — As  a  rule,  money  paid  voluntarily, 
without  fraud  and  with  full  knowledge  of  the  facts  or  with  ample  op- 
portunity of  obtaining  such  knowledge,  can  not  be  recovered  back, 
but  such  a  rule  is  not  applicable  to  the  payment  of  legacies  or  to  mon- 
ey paid  upon  distribution  by  an  executor.  SnMh  v.  8mUhj  236 

4.  Liability  of  Legatee  to  Befund  without  Bond.— The  failure  of  an  execu- 
tor upon  the  payment  of  a  legacy  to  take  a  bond  as  required  by  sec- 
tions 120  and  140  of  the  act  for  the  settlement  of  decedents^  estates,  1 
B.  S.  1876,  p.  538  and  544,  does  not  release  the  legatee  or  distributee 
from  liability  to  refund  when  necessary  for  the  payment  of  debts, 
legacies  or  claims.  lb. 

5.  Absolute  Claim  of  Widow.— Waiver. —WUl.—The  right  of  a  widow  to 
claim  the  amount  given  her  by  section  43  of  the  act  for  the  settle- 
ment of  decedents'  estates,  2  B.  S.  1876,  p.  507,  is  not  waived  by  the 
mere  acceptance  of  her  legacy  under  the  will  of  her  husband  or  upon 
her  mere  agreement  as  to  the  proper  execution  of  the  will.  lb. 

6.  Widow^s  Agreement  to  Division  no  Waiver  of  Claim. — Executor  may  B^ 
cover  from  Legatee. — An  ^reement  between  an  executrix  of  a  will, 
who  was  also  the  testator's  widow,  and  the  residuary  legatee  of  the 
will,  to  a  settlement  and  division  of  the  property  under  its  provisions, 
and  the  acceptance  by  each  of  the  shares  set  apart  to  them  by  the  set- 
tlement, nothing  having  been  said  about  the  claim  of  the  widow  under 
the  law,  will  not  preclude  the  widow  from  afterward  claimiog  from 
the  estate  the  amount  provided  for  her  by  law,  in  addition  to  the  pro- 
vision for  her  by  the  will,  and  if  the  money  paid  to  the  legatee  be 
needed  to  make  up  such  claim  the  executor  may  recover  from  him 
such  amount,  notwithstanding  such  agreement  and  settlement.     lb. 

7-  Evidence, — Value  of  Estate.^-Parol  Proof.— Inventory. — Where  all  the 
parties  interested  agi'ee  upon  a  settlement  and  distribution  under  a 
will  without  an  inventory  of  the  personal  estate  of  the  testator,  and 
it  afterward  becomes  necessai'y  to  show  the  amount  of  such  property, 
parol  proof  is  admissible  therefor.  lb. 

S.  Witness.— Executor. — Bequirement  by  Court  to  Testify. — ^Where  objec- 
tion is  made,  under  section  2, 1  B.  S.  1876,  p.  133,  to  an  executor  tea- 
titying,  but  is  overruled  by  the  court,  that  is  sufficient  to  show  an  in- 
tention on  the  part  of  the  court  to  require  the  witness  to  testify.    lb. 

9.  Practice.— Statute  of  Limitations.— Pleading.— Evidence.— 'Evidence  tx> 
sustain  the  defence  of  the  statute  of  limitations  to  claims  against  de- 
cedents' estates,  is  admissible  without  plea.         Parker  v.  &|>2e,  346 

10.  Bents  Accruing  After  Death  of  Intestate. — ^Bents  which  accrue  from  the 
real  estate  of  an  intestate,  after  his  death,  go  to  his  heirs,  and  not  to 
his  administrator.  Evans  v.  Hardy ^  527 

11.  Emblements  and  Annual  Crops. — Statute  Construed.— The  words  ^^em^ 
blements  and  annual  crops,"  as  used  in  the  act  concerning  decedents' 
estates,  do  not  include  uncut  grass  growing  in  the  field,  it  descends 
vrith  the  land  to  the  heir.  lb. 

12.  Trustee.— Heirs.— Conversion.— The  reception  by  an  administrator, 
except  when  otherwise  specially  provided,  of  the  rents,  issues  and 
profits  of  the  real  estate  of  an  intestate,  accruing  after  his  death. 
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makes  the  administrator  the  trustee  of  the  heirs,  and  not  of  the  cred- 
itors, of  the  estate,  but  the  application  of  such  rents,  etc.,  to  the  pay- 
ment of  his  decedent^s  debts,  does  not  create  any  claim  against  the 
estate  in  favor  of  the  heirs,  but  is  a  conversion  of  the  money  in  his 
hands,  belonging  to  the  heirs,  for  wliich  he  is  personally  liable.    lb, 

13.  Choaes  in  Action,So  long  as  a  decedent's  estate  remains  unsettled, 
and  the  choses  in  action  are  in  the  hands  of  the  administrator,  he  is 
entitled  to  reduce  them  to  money  by  suit  or  otherwise. 

Brannock  v.  Stacker,  673 
DECLARATIONS. 
See  Evidence,  16  to  18;  Landlord  and  Tenant,  3. 

DECREE. 
See  Mortgage,  2  to  11. 

DEDICATION. 
See  Trespass,  1, 6. 

DEED. 
See  Conveyance;  Fraudulent  Convetancb. 

1.  Delioery. — Escrow. — Estoppel, — The  delivery  of  a  deed  by  one  in 
whose  i)os8ession  it  is  placed  to  be  delivered  only  upon  condition,  be- 
fore a  compliance  with  the  condition,  is  invalid;  such  deed  passes 
no  title  to  the  gi*antee.  In  such  case,  the  grantor  is  not  estopped  to 
set  up  the  invalidity  of  the  deed,  by  acting  upqn  the  belief  that  the 
condition  imposed  had  been  complied  with  before  its  delivery  to  the 
grantee.  Bobbins  v.  Magee^  381 

2.  Alteration  of,— -Fraud, --Defence.— l^o  affirmative  defence  can  he  main- 
tained upon  a  deed  which  has  been  fraudulently  altered,  by  the  party 
who  made  the  alteration.  lb. 

3.  Same.— Purchaser  in  Good  Faith.— Bepresentations  of  Grantor.— Where 
one  purchases  in  good  faith  from  the  grantee  who  made  such  altera- 
tion, but  without  knowledge  thereof,  and  acting  upon  representations 
of  the  grantor  in  the  idtered  deed,  he  obtains  a  good  title  thereun- 
der, lb. 

4.  Escrow. — Estoppel. — Secret  Directions  as  to  Delivery. — Secret  instruc- 
tions to  a  depositary  as  to  the  delivery  of  a  deed  will  not  avoid  the 
edSect  of  the  conduct  of  the  grantor  open  to  the  observation  of  those 
with  whom  he  deals,  and  upon  which  they  rely  in  i-^lation  to  the  de- 
livery of  such  deed  and  its  effect.  lb. 

5.  Jliistake.—2>escription.—Will.—A  mistake  in  the  description  of  prop- 
erty intended  to  be  conveyed  by  a  deed  may  be  corrected  as  between 
the  original  parties.  There  is  a  plain  distinction  between  mistakes 
in  wills  and  mistakes  in  deeds.  lb. 

DEFAULT. 
See  Injunction,  2;  Judgment,  11.,  14;  Practice,  12. 

DEFECT  CURED  BY  VERDICT. 
See  Practice,  11. 

DELIVERY. 
See  Deed,  1, 4.  * 

DEMAND. 
See  Pleading,  12, 13. 

DEPOSITION. 
See  Evidence,  5, 12, 14. 

DESCENT. 
See  Will,  1,  2. 
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CITY  COURT. 
See  Contract,  6;  Costs. 

COLLATERAL  ATTACK. 
See  GuABDiAN  and  Ward,  1, 2;  Judgment,  12, 15, 19, 20;  Juris* 

DICTION. 

COLLUSION. 
See  Judgment,  4. 

COMMON  LAW. 
^  See  Husband  and  Wife,  4. 

COMPOSITION  AGREEMENT. 

1.  C(mtraet,'-^ompo8ition  toith  Creditors. — Parol  Agreement. — CoropIoM. 
— Condition  Precedent. — Exhibit. — A.  entered  into  a  written  contnct 
to  execute  his  notes  to  the  creditors  of  B.  to  a  certain  amount  of  their 
claims,  on  the  consideration,  among  others,  that  all  the  creditozs 
should  sign  such  contract,  agreeing  to  release  B.  from  liability  on  said 
indebtedness.  A.  executed  notes  to  all  the  creditors  of  B.,  except  one, 
who  had  signed  the  agreement,  who  instituted  suit  thereon  to  compel 
payment  by  A.  of  the  amount  of  his  claim  thereunder. 

Heldy  that  until  all  the  creditors  had  signed  the  agreement,  no  right  of 
action  accrued  against  A. 

Eeldy  also,  that  an  allegation,  in  a  complaint  on  such  a  composition  agree- 
ment, that  the  creaitors  had  performed  all  the  conditions  of  the  con- 
tract on  their  part,  is  not  equivalent  to  an  allegation  that  all  the  cred- 
itors had  signed  the  agreement. 

ffeidf  also,  that  the  signing  of  the  agreement  was  not  simply  a  condition 
precedent  to  a  right  of  recovery  thereon,  but  it  was  essential  to  Hie 
existence  of  the  contract. 

JSTeZd,  also,  that,  where  the  complaint  in  such  action  af9rmatively  shows 
that  the  undertaking  of  A.  was  a  written  one,  it  was  properly  filed  as 
an  exhibit  therewith,  and  precludes  a  recovery  by  the  creditor  upon 
a  verbal  contract.  Falconbury  v.  KenddUj  260 

2.  Voluntary  Assignment. — Beal  Estate. — Conveyance  for  Ben^t  of  CreA- 
itors. — 2Vtt«te6.— Whei-e  a  grantor,  by  an  ordinary  warranty  deed, 
without  conditions  or  limitations  therein  expressed,  convejrs  land  to 
certain  grantees  named  in  the  deed,  without  indicating  that  the  grant 
is  to  them  as  trustees  and  without  any  directions  therein  as  to  how 
the  property  shall  be  disposed  of.  but  at  the  same  time  executes  an 
agreement  with  the  grantees  which  shows  that  they  take  the  prop- 
erty as  trustees,  and  as  such  are  to  sell  it  and  apply  the  proceeds 
thereof  to  the  payment  of  the  gi-antor^s  creditors  who  may  become 
parties  thereto,  tne  transaction  must  be  re^^arded  as  a  composition 
agreement  between  the  grantor  and  his  creditors,  and  not  as  a  volun- 
tary assignment  under  the  statute.  Bobbins  v.  Magee,  381 

3*  A  composition  agreement  depends  for  its  force  upon  the  mutnal 
agreement  of  all  me  contracting  parties,  but  a  voluntary  assignment 
is  the  act  of  the  debtor  alone,  and  is  not  dependent  for  its  validity 
upon  the  consent  of  the  creditors ;  it  being  valid  without  their  con- 
sent, if  made  in  good  faith  and  in  compliance  with  the  statute.      Ih. 

4.  /Statute  Construed.— The  statute  proriding  for  voluntary  assignments, 
1  R.  S.  1876,  p.  142,  was  not  intended  to  prevent  a  debtor  from  mak- 
ing a  contract  with  his  creditors,  by  which  his  property  is  conveyed  to 
trustees  to  be  disposed  of  for  his  benefit  as  well  as  his  creditors.     lb. 

CONSIDERATION. 

See  Decedents'  Estates,  2;  Husband  and  Wife,  6;  Marriagb  Cok- 

TRACT,  4;  Mortgage,  8;  Promissory  Note,  6, 8,  9, 18. 
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CONSTTTUTION^AL  LAW. 

S^e  Will,  3, 12. 

^Ihe  act  of  March  29th,  1879,  Acts  1879,  p.  143,  in  relation  to  prosecutions 

of  felonies,  by  affldavit  and  information,  is  neither  local  nor  special, 

within  the  sense  and  meaning  of  the  constitution,  but  is  of  general 

and  uniform  operation.  Fox  v.  8ta^^  243 

CONTEMPT. 
See  Criminal  Law,  3. 

CONTRACT. 
See  Composition  Agreement;  Landlord  and  Tenant,  2;  Marriage 
Contract;  School  Law;  Written  Instrument. 
1.  Benevolent  AMociation. — Action  for  Ben^ts. — Pleading, — Complaint. — 
In  an  action  by  a  member  of  a  benevolent  association  for  benefits 
alleged  to  be  due  him  on  account  of  sicl^ness,  the  allegation  that  ^4t 
is  a  rule  of  said  association  that  every  member  in  good  standing  *  *  * 
shall  be  entitled  to^^  a  certain  sum  per  week,  is  insufficient  to  show  a 
binding  legal  obligation  on  the  part  of  the  association  to  pay  its 
members  such  sum ;  such  a  rule  has  not  the  binding  force  of  a  con* 
tract  between  the  coiporation  and  its  members. 

Irishy  etc.^  Association  v.  G*  Shaughnessey,  191 

S.  Same, — ^In  such  action  a  paragraph  of  a  complaint,  alleging  that,  by 
a  by-law  of  such  association,  '^every  member  in  good  standing  when 
sick  *  *  *  is  entitled,^'  etc.,  is  insufficient  for  failing  to  allege  that 
such  by-law  was  in  force  at  the  time  of  plaintiff's  sickness.  /&. 

3.  Practice. — Verdict, — Evidence, — ^A.,  being  the  general  agent  of  a  for- 
eign corporation,  appointed  B.  a  local  agent,  under  a  written  con- 
tract providing  that  B.  should  sell  goods  on  credit  onlv  to  persons 
owning  a  certain  amount  of  property  or  furnishing  satisfactory  secu- 
rity, and  holding  B.  personally  liable  for  sales  made  otherwise.  Com- 
plaint against  fi.,  alleging  a  breach  of  this  contract  on  his  part  and 
seeking  to  enforce  payment  of  a  debt  created  contrary  to  said  provi- 
sions;%.  answered  that  the  sale  was  made  and  unsecured  notes  taken, 
by  the  order  and  direction  of  A.,  under  which  evidence  was  given 
tending  to  prove  it;  verdict  and  judgment  for  defendant. 
Meld,,  that,  as  there  was  evidence  to  support  the  verdict,  the  judgment 
•     will  not  be  disturbed  by  the  Supreme  Court.      Oabom  v.  Oiiffin^  220 

•4.  Champerty. — Executed  Contract. — ^Where  a  contract  is  void  for  cham- 
perty, or  for  violation  of  law,  it  can  not  while  executory  be  enforced 
by  either  party  thereto ;  but  where  such  a  contract  has  been  executed, 
and  money  received  in  pui-suance  thereof,  no  action  will  lie  to  re- 
cover back  the  money  so  paid.  State,  ex  rel.^  v.  Sims^  328 

Z.  BeaX  Estate, — Right  of  Action, — Statute  of  Frauds, — A.  sold  land  to  B., 
B.  agreeing  to  pay  to  A.  any  excess  over  the  purchase  price  for  which 
he  might  sell  the  land  within  five  years.  B.  sold  the  land,  on  credit, 
within  the  five  years,  at  an  excess  over  the  purchase  price. 

JSeZd,  that  A.'s  right  of  action  for  such  excess  did  not  accrue  at  the  date 
of  the  sale  by  B.,  nor  until  the  latter  had  been  fully  reimbursed  for 
the  amount  of  purchase-money  paid  by  him,  unless  he  negligently  or 
unnecessarily  postponed  the  payment  for  the  land. 

Heldy  also,  that  such  a  contract  is  not  within  the  statute  of  frauds. 

Parker  v.  Siple,  345 

^.  Vendor  and  Purchaser, — BescissUm , — Pleading . — Beal  Estate, — Tender, 
— City  Court, — Jurisdiction. — In  an  action  brought  in  a  city  court  for 
the  rescission  of  a  parol  contract  for  the  sale  of  real  estate,  the  com- 
plaint alleged  that  the  plaintiff  purchased  by  parol  certain  real  estate 
from  the  oefendant,  to  be  paid  for  in  instalments  within  six  years,  at 
the  expiration  of  which  time,  on  full  payment,  the  defendant  was  to 
execute  to  the  plaintiff  a  warranty  deed  therefor;  that,  under  said 
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contract,  the  plaintiff  entered  into  the  possession  thereof,  and  made 
valuable  and  lasting  improvements  thereon ;  tliat  defendant,  after  the 
plaintiff  had  paid  a  large  part  of  the  purchase-money,  and  before  the 
expiration  of  the  six  years,  and  without  plaintiffs  knowledge  or  con- 
sent, sold  and  conveyed  the  real  estate  to  another  person ;  that,  as 
soon  as  plaintiff  learned  this,  he  surrendered  possession  of  the  land. 
Prayer  for  a  rescission  of  the  contract,  for  the  money  paid  thereon, 
and  for  the  value  of  the  improvements. 

Held,  on  demurrer,  that  the  complaint  was  sufficient. 

Heldf  also,  that  tJie  plaintiff  had  the  option  either  to  retain  the  land^ 
make  final  payment  and  enforce  his  rights  as  against  the  defendanr» 
ffrantee.  or  to  treat  the  contract  as  rescinded. 

Heldf  also,  that  the  plaintiff  could  maintain  the  action  without  first  hav- 
ing tendered  the  reasonable  value  of  the  use  and  occupation  of  the 
premises. 

Heldf  also,  that  the  contract  must  be  regarded  as  having  been  rescinded 
by  the  concurrence  and  acquiescence  of  both  parties. 

Held,  also,  that  the  city  court  had  concurrent  jurisdiction  of  the  subject- 
matter  of  the  action  with  the  circuit  court,  under  section  3  of  the  act 
establishing  city  courts.    1  R.  S.  1876,  p.  314.    Dotson  v.  Baitey,  4S4r 

7.  Inspection  of  Timber. — Vendor  and  Vendee. — Evidence. — Agreement. — 
Where  a  vendor  sold  and  shipped  timber  to  his  vendee,  it  was  compe- 
tent for  the  latter  to  agree  to  take  such  timber  on  the  representations 
of  the  former  as  to  the  quality  and  Quantity  shipped  by  him,  and,  in  a 
suit  for  the  value  of  the  timber,  evidence  tending  to  prove  such  agree- 
ment is  admissible.  Woodbum,  etc.,  Co.  v.  Phiibrooky  616 

CONTRIBUTOBY  NEGLIGENCE. 
See  Negligence,  9, 10;  Verdict,  8, 9. 

CONVERSION. 
See  Decedents^  Estates,  12;  Landlord  and  Tenant,  1. 

CONVEYANCE. 
See  Composition  Agreement,  2;  Fraudulent  Conveyance;  Hus- 
band AND  Wife,  3,  6,  10;  Practice,  15;  Riparian  Rights,!; 
Trust  and  Trustee. 

1.  A  conveyance  of  a  building  conveys  the  land  under  the  building. 

City  of  CraiofordavUle  v.  Boots,  32 

2.  Covenants  Running  with  Land. — Partition  Fenoe. —Easement. — Deed. — 
Privity  of  Estate.—  Vendor  and  Purchaser. — Cases  Distinguished. — Plead- 
ing.— In  an  action  for  the  recovery  of  money  expended  in  repairing  a 
partition  fence,  the  defendant  answered,  alleging  that  at  a  certain 
date  A.«  being  the  owner  of  the  land  now  owned  by  the  plaintiff  and 
defendant,  conveyed  to  one  B.  the  land  owned  by  the  defendant* 
which  adjoins  that  of  the  plaintiff;  that  the  deed  of  conveyance  to- 
B.  contained  a  covenant,  ''that  the  said  grantors,  for  themselves, 
their  heirs,  assigns,  executors  and  administrators,  do  hereby  agree 
and  covenant,  as  a  part  of  this  conveyance,  that  they  will  forever 
maintain  and  keep  up  a  good  and  sufficient  fence  or  wall  on  the  line 
between  them  and  tlie  said**  B. ;  that  the  defendant  purchased  of  B. 
and  received  from  him  a  warranty  deed ;  that  the  phiintlff  acquired 
title  from  A.  and  that  the  deeds  forming  his  chain  of  title  aU  con- 
tained full  covenants  of  warranty ;  that  the  partition  fence  named  in 
the  complaint  is  on  the  line  designated  in  the  deed  of  A.  to  B.  contain- 
ing the  foregoing  covenant. 

Held,  tnat  the  answer  was  sufficient  on  demurrer. 

Hdd,  also,  that  the  covenant. in  the  deed  of  A.  to  B.  was  not  a  personal 
covenant,  but  one  running  with  the  land,  and  imposed  a  burden  upon 
it  in  the  hands  of  A.'s  grantees,  near  or  remote.  Bloch  v.  Isham,  5& 
Ind.  37,  and  Taylor  v.  Owen,  2  Blackf.  301,  distinguished. 
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SMf  also,  that  there  was  the  requisite  privity  of  estate  between  the  cov- 
enantor and  covenantee  for  the  covenant  to  operate  upon  the  land 
now  owned  by  the  plaintiff,  and  that  he  took  it  bui*dened  with  the 
covenant  of  an  easement  running  with  the  land  in  favor  of  defendant. 

HazUtt  V.  SinclaiVf  488 

3.  Same. — Notice  FumUhed  by  Deeds, — A  purchaser  of  real  estate  is 
bound  to  take  notice  only  of  such  conveyances  as  have  been  executed 
by  a  ^*antor  through  whom  he  derives  title,  but  he  is  chargeable 
with  knowledge  of  all  information  supplied  by  deeds  eiUier  of  his 
immediate  or  remote  grantors.  76. 

4.  Married  Woman, — Mistake, — A  mistake  in  the  description  of  property, 
in  a  deed  executed  by  a  married  woman,  may  be  corrected. 

8tyers  v.  Bobbins.  647 
CORPORATION. 
See  EviDEKCE,  4;  Promissory  Note,  7. 

COSTS. 
4ppeaL — City  Courts.-— Judgment,— Ftactiee,-^Otk  appeal  from  city  courts, 
in  cases  in  which  jurisdiction  is  given  them  greater  than  that  of  jus- 
tices of  the  peace,  the  party  recovering  judgment  is  entitled  to  re- 
cover costs.  Dotson  v.  Bailey.  434 

CO-TENANT. 
See  Fraudulent  Conveyance;  PLEAi>iNa,4  to  6. 

COUNCILMAN. 
See  Trespass,  4. 

COUNTER-CLAIM. 
See  Pleading,  18. 

COUNTY  COMMISSIONERS. 

See  Pleading,  21. 
1 .  Appeal. — Bummons. — Notice . — ^The  members  of  a  board  of  county  com- 
missioners are  bound  to  take  nodce  of  an  appeal  from  the  commis- 
sioners' court,  and  need  not  be  served  with  summons. 

Tlie  Boards  etc,,  v.  Adams,  604 

IS.  Appeal,  Bight  of. — Under  the  31st  section  of  the  general  law  concern- 
ing countv  boards,  1  R.  S.  1876,  p.  348,  there  is  a  right  of  appeal  from 
any  decision  of  a  judicial  character,  made  by  the  board  of  commis- 
sioners in  any  proceeding,  unless  the  right  is  denied  expressly  or  by 
necessary  implication,  and  such  implication  does  not  arise  from  the 
fact  that  the  decision  is  declared  by  the  law  to  be  conclusive.  AUen 
V.  Hostetter,  16  Ind.  15;  Trustees,  etc.,  v.  Manck,  35  Ind.  51;  Church 
V.  Town  of  Knlghtstown,  35  Ind.  177;  City  of  Indianapolis  v.  Sturm, 

39  Ind.  159;  Bosley  v.  Ackelmire,  39  Ind.  536;  Board,  etc.,  v.  Smith, 

40  Ind.  61 ;  Turner  v,  Rehm,  43  tnd.  208;  City  of  Peru  v.  Bearss.  55 
Ind.  576;  Windman  v.  City  of  Yincennes,  58  Ind.  480;  Baltimore, 
etc.,  R.  R.  Co,  V.  Board,  etc.,  73  Ind.  213,  on  this  point,  overruled. 

Onisenmeyer  y.  City  of  Logansport^  649 

3.  Same. — Toton,  Incorporation  of, — Judicial  Decision. — ^An  appeal  lies 
from  an  order  of  the  board  dismissing  a  petition  for  the  incorporation 
of  a  town.  The  decision  in  such  case  i»  judicial,  and  not  merely  ad- 
ministrative or  legislative.  lb. 

4,  Same.— Former  Order. — Judicial  Knowledge. — On  the  hearing  of  such 
I>etition,  the  board  can  not  take  judicial  cognizance  of  its  own  orders 
or  judgment  in  a  different  case  on  the  same  subject.  lb. 

j&.  Same,— Cities  and  Towns,— Territorial  Limlts,—The  courts  can  not 
take  judicial  cognizance  of  the  exact  location  or  territorial  limits  of 
a  town  or  city.  lb. 
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6.  Saine.—AppeaL—Cireuit  Courf.— Under  section  87  of  the  general  law 
concerning  county  boards,  the  circuit  court  may  make  a  final  deter- 
mination  of  such  proceeding  on  appeal,  and  cause  the  same  to  be  ex- 
ecuted, or  may  send  the  same  down  to  the  board  with  directiODa  how 
to  proceed,  and  may  enforce  compliance  by  the  board.  /&• 

COUNTY  TREASURES. 
See  Taxes,  1,  2. 
Special  School  Taz,"^Fee8  for  Distri^tion.— A  county  treasurer  is  entitled 
to  a  fee  of  one  per  cent,  for  collectingand  distributing  the  special 
school  tax.  The  Board,  etc.,  v.  AdanUj  604: 

COVENANT. 
See  COKVEYANCE,  2;  Easement,  1. 

CRIMINAL  LAW. 
See  Constitutional  Law;  Habeas  Corpus;  Liquor  Law.  1  to  4. 

1.  Malidoue  Trespass. — Indictment. — An  indictment  for  a  malicious  tres- 
pass must  aver  the  kind  and  character  of  the  injury  done  to  the  prop- 
erty by  the  defendant.  Brawn  ▼.  State,  85- 

2.  Larceny, ^-Indictment, — Description  of  Property, — ^In  an  indictment  for 
larceny,  the  description  of  the  goods  charged  to  have  been  stolen,  as. 
^*ten  yards  of  brocade  silk,  of  the  value  of  thirty  dollars;  fifteen 
yards  of  bronze  colored  satin,  of  the  value  of  nineteen  dollars,"  etc.,. 
all  of  the  value  of  a  specified  sum,  is  a  sufficient  description. 

Harrington  y.  State,  112 

8.  Same. — Practice. — Juror. — Contempt. — Waiver  of  Irregvlaritif. — ^Dminfip 
the  process  of  a  trial  for  larceny,  the  prosecuting  attorney  institnt^ 
proceeoings  in  attachment,  as  for  contempt,  against  one  of  the  ju- 
rors, charging  him  with  having  stated,  during  an  adjournment  of  the 
court,  that  no  man  could  identify  the  class  of  goods  sought  to  be- 
identified  in  the  case.  The  court  thereupon  stopped  the  trial  and  hacL 
the  juror  file  his  i^nswer  to  the  charge.  The  court,  after  examining 
the  answer,  informed  the  attorneys  for  the  defendant,  that  if  they 
would  consent  he  would  discharge  the  jiuy.  Whereupon  they  in- 
formed the  court  ^*that  they  were  consenting  to  nothing,'^  and  were 
ready  to  proceed  with  the  trial.  The  trial  thereupon  proceeded  and 
resulted  in  a  conviction. 
Held,  that  the  defendant,  having  refused  to  consent  to  the  discharge  of 
the  jury,  and  having  consented  to  go  on  with  the  trial,  thereby 
waived  any  objection  to  what  had  occurred.  /6. 

4.  Same.-^New  TriaL—Practice.—Becord.—'No  error  is  shown  to  have 
been  committed  by  the  trial  court  in  refusing  to  permit  ^^additional 
causes  for  a  new  trial,  supported  by  affidavitB,^^  to  be  filed  in  suck 
cause  after  a  motion  for  a  new  trial  had  been  overruled,  where  the 
record  on  appeal  fails  to  show  what  the  additional  causes  were,  or 
what  were  the  contents  or  purport  of  the  affidavits,  or  why  thes& 
causes  were  not  in  the  original  motion.  lb, 

6.  Witness, --Moral  CJiaracter.—lJnder  the  revision  of  1881,  "In  all  ques- 
tions affecting  the  credibility  of  a  witness^  his  general  moral  char- 
acter ma^^be  given  in  evidence."  If  the  defendant  becomes  a  wit- 
ness, he  testifies  under  the  same  rules,  and  may  be  impeached  in  the- 
same  manner,  as  other  witnesses.  Morrison  v.  State,  335 

6.  Same.— Practice, — New  TriaL—Argument. — Statements  Dehors  the  Evi- 
dence'.— It  is  not  cause  for  a  new  trial  that  the  prosecuting  attorney 
made  an  illogical  argument  or  a  misstatement  of  the  law.  /6. 

7.  Same. — If  the  arspment  goes  beyond  the  evidence,  objection  must 
be  made  at  the  time,  and  the  specific  grounds  of  objection  stated.. 
None  not  so  stated  will  be  available  on  appeal. 
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An  obiection  stated  for  one  purpose  will  not  be  available  on  appeal 
lor  another  purpose. 

Not  every  transgression  beyond  the  bounds  of  legal  argument,  will 
be  cause  for  a  new  trial. 

The  proper  practice  is  for  the  defendant  by  his  counsel  to  move 
the  court  to  restrain  the  prosecutor,  or  to  have  withdrawn  or  cor- 
rected any  misstatement  which  has  been  made. 

Interruptions  of  an  ar^rument  may  be  made  for  the  purpose  of 
stating  objections  and  making  motions.  lb, 

8.  Same, — InstrucHons. — Presumption  of  Innocence, — CircumstanUal  Evi- 
dence,— It  is  not  error  to  refuse  to  instruct  upon  impractical  proposi- 
tions of  law,  though  theoretically  correct.  /&• 

9.  Same. — It  is  not  error  to  refuse  to  instruct  the  jury,  that  the  defend- 
ants can  not  be  convicted  upon  the  proof  of  any  circumstances  or  facts 
which  only  raise  a  presumption  of  their  guilt;  or  that  any  presump- 
tion of  guilt  which  may  be  inferred  from  circumstances  proved  is  in- 
ferior to  the  legal  presumption  of  innocence.  /&• 

10.  Forcible  Detainer. — Affidavit  and  Information. — Dwelling-pouae, — Stat- 
ute Construed. — ^In  a  prosecution  by  affidavit  and  information,  under 
section  12  of  the  act  concerning  misdemeanors,  2  R.  S.  1876,  p.  462,  the 
charge  of  the  forcible  detention  of  a  ^^dwelling-house^'  is  equivalent 
to  a  charge  of  the  forcible  detention  of  the  land  on  which  it  stood,  as 
the  word^^dweUing-house^'  embraces  the  land  on  which  it  is  situ- 
ated. Endsleyy.  State,  467 

11.  Public  Indecenqf  .^Public  Place.— In  a  prosecution  for  public  inde- 
cency, under  section  22  of  the  act  defining  misdemeanors.  2  B.  S. 
1876,  p.  466,  the  allegation  in  the  affidavit  charging  the  onence  to 
have  been  committed  in  a  public  place,  viz.,  <^a  blacksmith  shop,  *  * 
then  and  there  a  public  place, ^'  is  a  sufficient  substantive  allegation 
of  the  public  character  of  the  place,  on  motion  to  quash.  The  State 
V.  Sowers,  52  Ind.  311,  distinguished.  Lorimer  v.  State^  495 

12.  Same. — Instruction. — Private  Assembly. — On  the  trial  of  such  a  prose- 
cution, it  was  error  to  refuse  to  instruct  the  jury  that  a  shop  or  other 
building  is  the  private  property  of  its  owner,  unless  he  voluntarily 
use  it  so  as  to  give  the  public  a  right  to  enter  it  at  will ;  and  the  own- 
er of  such  building  may  invite  any  number  of  his  neighbors  into  his 
house  or  shop,  ana  such  assembly  would  not  make  such  place  a  pub- 
lic place.  lb. 

CROSS  COMPLAINT. 
See  Injxtnction,  2;  Pleading,  2,  25;  Pbacticb,  14. 

DAMAGES. 
See  Estoppel,  4;  Evidence,  9, 17;  Marriage  Contract,  2, 3;  Judg- 
ment, 21;  Mechanic's  Lien,  5 ;  Negligence;  Real  Estate,  Ac- 
tion TO  Recover,  3  to  5. 

DECEDENTS'  ESTATES. 
See  Evidence,  6;  Execution;  Promissory  Note,  1. 
1.  Kote  and  Mortgage  of  Decedent. — Decree  of  Foreclosure  and  Payment. — 
Action  on  Note  by  Endorsee.— Administrator  not  Party  tcuForeclosure. — 
Answer. — Defence. — Notice. — An  administrator's  answer  to  a  com- 
plaint on  his  decedent's  note,  secured  by  mortgage,  that,  in  an  action 
by  an  endorsee  W.,  against  the  heirs  of  his  intestate  and  the  mortga- 
gee only , without  notice  to  the  administrator,  judgment  for  its  amount 
was  rendered  and  foreclosure  decreed,  and  that,  by  request  of  the 
heirs,  he  paid  the  judgment  to  W.  to  remove  the  cloud  thereof  from 
the  land,  and  that,  pending  the  foreclosure  proceeding8,W.  endorsed 
the  note  to  the  plaintiff,  then  and  since  a  non-resident,  but  having  no- 
tice of  the  proceedings,  constituted  a  defence,  without  an  averment 


624  INDEX. 

locQtory,  and  are  ohIy  prima  fade  correct,  subject  to  reTidon  at  any 
time  before  final  settlement,  but  they  can  not  be  coUaterally  attackea. 

Candy  v.  ffanmoref  125 

2.  Final  Beport  Condttsive  as  to  Payment  of  Claima.— Fraud. — Mistake. — 
A  guardian's  final  report,  when  approved,  is  conclusive  as  to  the  pay- 
ment  of  a  claim  embraced  therein,  and  can  not  be  collaterally  attack- 
ed ;  nor  can  it  be  directly  attacked,  unless  within  the  statute  of  limi- 
tations, for  fraud  or  mistake.  lb. 

3.  Allovoance. — ^A  guardian,  against  whom  an  allowance  has  been  made, 
can  not  be  compelled  to  pay  it  unless  he  has  money  of  the  ward  with 
which  the  same  may  be  paid.  Stumph  v.  Qospper^  323 

4.  Claim. — Pleading. — Complaint. — Judgmmt. — In  a  suit  against  a  soar- 
dian,  for  clothing  fiu*nished  his  ward,  an  averment  in  t£e  comphiint, 
that  he  has  money  belonging  to  his  ward  with  which  to  pay  the  claim, 
is  immaterial,  and  a  judgment  upon  such  complaint  will  not  oondnde 
the  guardian  upon  such  question  of  fact.  lb. 

HABEAS  CORPUS. 
CWminoZ  Law, — Evidence. — Practice. — Supreme  Court.— The  Supreme 
Court,  on  appeal  from  an  application  for  a  writ  of  haHbeas  corpus^  by 
a  defendant  charged  with  murder,  to  be  let  to  bail,  will  wei^h  the  evi- 
dence and  determine  therefrom  whether  the  proof  of  guilt  is  evident 
or  the  presumption  strong,  and  recommit  or  let  to  bail,  as  the  evi- 
dence warrants.  Ex  Parte  Bare^  378 

HARMLESS  ERROR. 
See  Pleading,  23;  Special  Finding,  2. 

HEIR. 
See  Decedents^  Estates,  1,10  to  12;  Evidence,  6;  ExscunONyS; 

Will,  1,  2. 

HIGHWAY. 
See  Trespass,  1  to  7. 

HOTED-KEEPER. 
See  Sunday  Law,  2. 

HUSBAND  AND  WIFE. 
SeeDivoBCE;  Mechanic's  Lien.  10, 11;  Pleading,  17;  TBB8PA8a,8; 

Trust  and  Trustee  ;  Will,  10. 

1.  Wife*8  Property. — Execration. — Evidence. — Fraud. — ^In  an  action  by  a 
debtor's  vr&e,  to  recover  possession  of  personal  property,  seised  by 
virtue  of  an  execution  on  a  judgment  against  him,  evidence  that  the 
property  was  by  him  transferred  tbrougn  a  trustee  to  her  after  she 
had,  by  mortgage  of  her  land,  obtained  for  his  use,  in  paying  debts, 
a  large  loan,  and  when  he  was  the  owner  of  a  lar;£e  amount  of  prop- 
erty, apparently  sufficient  to  pay  all  his  debts,  snows  a  transaction 
bearing  on  its  &ce  no  marks  of  fraud  as  against  liis  creditors,  and 
does  not  sustain  a  verdict  agsdnst  her.  Bay  v.  Simons,  160 

2.  Same.-^Sale.—The  character  of  a  sale  or  transfer  of  property  by  a 
debtor  must  be  judged  by  the  circumstances  existing  at  the  time, 
and  not  by  subsequent  events  having  no  actual  connection  witli  the 
transaction.  lb. 

3.  Conveyance. — Creditors  of  Husband. — Fraud. — Evidence. — On  trial  of 
an  action,  by  a  judgment  creditor  of  a  husband,  to  set  aside  a  con- 
veyance by  him  to  his  wife  as  fraudulent  against  creditors,  evidence 
that,  by  receiving  her  separate  property  for  many  years  and  appro- 
priating it  to  his  uses,  he  became  her  debtor  in  a  sum  equal  to  the 
value  of  the  land ;  that,  although  he  conveyed  it  to  her  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  plaintiff  and  his  other  cred- 
itors, she  had  no  knowledge  of  such  puipose,  and  did  not  participate 
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in  it,  and  did  not  know  of  his  indebtedness  to  the  plaintiff,  sustains 
a  finding  in  her  favor.  The  Brookville,  etc,,  Bank  y.  Kimble,  1 95 

4.  Same. — Legacy, — Common  Law. — ^Where,  in  1841,  a 'husband  received 
a  legacy  left  to  his  wife,  not  in  right  of  his  marriage,  but  as  the  nion> 
ey  of  his  wife,  and  upon  an  ag^reement  to  hold  it  for  her,  it  became 
a  valid  claim  in  her  favor,  which  it  was  his  right  and  duty  to  dis- 
charge, lb. 

6,  Wife's  Separate  PropeHy.^  Will.— Where  a  testator  died  in  1849,  leav- 
ing a  bequest  to  liis  daughter,  ^*and  to  no  other  person,-'  and  provid- 
ing that  ^^her  receipt  for  the  same  shall  be  conclusive  evidence  of  its 
payment,'*  such  legacy  became  the  separate  property  of  the  daugh- 
ter, beyond  her  husband's  control;  and  liis  appropriation  of  it  to  his 
own  use  raises  an  implied  promise  to  repay  it.  lb. 

6.  Consideration. — Confiicting  Evidence. — Supreme  Court. — ^The  trial  court 
having  found  that  the  consideration  in  a  conveyance  from  a  husbsnd 
to  his  wife  was  adequate,  the  Supreme  Court  can  not,  upon  conflict- 
ing evidence,  say  it  is  not.  lb. 

7.  Same. — Innocent  Purchaser. — In  such  case,  the  wife,  being  ignorant 
of  the  existence  of  her  husband's  indebtedness  to  plainti&,  must  be 
regarded  as  an  innocent  pm*chaser  for  a  valuable  consideration.    lb. 

8.  Wife  as  Prefetred  Creditor. — If  a  wife  be  a  creditor  of  her  husband,  he 
may  prefer  her  to  other  creditors,  by  giving  her  money  or  property, 
at  a  fair  price,  in  discharge  and  payment  of  her  claim.  lb. 

9.  Statute  of  Limitations. — Estoppel. — A  husband  may  pay  an  honest 
debt  to  his  wife,  however  stale  and  ancient  it  may  appear  to  other 
creditors.  He  is  not  compelled,  by  law,  to  resort  to  the  statute  of 
limitations  as  a  defence,  nor  can  others  insist  upon  it  for  him;  nor  is 
she  estopped  to  receive  payment  of  the  debt.  76. 

10.  Direct  Conveyance. — A  direct  conveyance  from  a  husband  to  his  wife, 
in  discharge  of  an  honest  and  ascertained  debt  from  him  to  her  for 
her  money,  appropriated  by  him  to  his  own  uses,  will  be  sustained 
and  upheld.  Ib» 

mPEACH^fENT. 
See  Criminal  Law,  5. 

INDICTMENT. 
See  Criminal  Law,  1,  2;  Liquor  Law,  2,  3. 

INJUNCTION. 
SeeGRAVELKOAD,2;  Judgment,  16,20;  Taxes,2;  Trust  and  Trustee. 

1.  Where  an  ordinary  legal  remedy  is  provided  which  will  afford  just 
and  adequate  relief,  the  extraordinary  remedy  of  injunction  can  not 
be  invoked.  Hendricks  v.  Gilchrist,  369 

2.  Cross  Complaint,— Notice.— Default.— Judgment.— An  action  for  an  in- 
junction is  in  its  origin,  as  well  as  in  all  its  essential  characteristics, 
a  chancery  proceeding,  and  notice  to  a  co-defendant  of  the  filing  of 
a  cross  complaint  by  a  defendant  must  be  given  in  such  action ;  and 
a  default  taken  and  a  Judgment  rendered  against  a  co-defendant  upon 
a  cross  complaint  so  med.  without  service  of  process  and  without  an 
appearance  by  him,  are  erroneous.  Swift  v.  Brumfield,  472 

INSOLVENCY. 
See  Bank;  Fraud. 

INSTRUCTION. 
See  Criminal  Law,  8, 9, 12;  Evidence,  14;  Master  aot)  Servant,  2; 

Negligence,  10;  Supreme  Court,  4,  5, 9, 14. 
1.  Evidence. — Instructions  must  not  assume  as  tme  facts  upon  which, 
there  is  conflicting  evidence.         Noblesville,  etc.,O.B,Co,y.Gause^l42 

Vol.  76.— 40 
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2.  Extracts  from  Books  and  Opinions. — Section  200, 1  Greenl.  Ev.,  does 
Dot  constitute  a  proper  instruction.  An  instruction  upon  one  of  sev- 
eral issues  or  hypotheses  in  a  case  should  not  conclude  by  directing 
a  verdict  accordinia:  to  the  finding  upon  that  issue ;  but  the  error  wifl 
be  deemed  harmless  if,  in  other  instructions,  all  the  issues  are  prop- 
erly explained  and  submitted  to  the  jury.  As  a  rule,  the  mere  failure 
of  the  court  to  iusti*uct  upon  a  point  or  hypothesis  is  not  available  error. 
It  is  not  error  to  omit  or  refuse  to  instruct  in  reference  to  an  hypothe- 
sis which  is  not  supported  by  any  evidence.         Davis  v.  Hardy,  272 

3.  Misapprehension  of  Jury, — ^The  presumption  will  not  be  entertained, 
that  a  plainly  worded  instruction  was  misunderstood  or  misapplied 
by  the  jury.  Backus  v.  ChillenUne,  367 

4.  Same, — Enticing  Child  Away, — Evidence, — Letters, — In  an  action  for 
enticing  a  child  away,  it  was  not  error  to  instruct  that  a  letter  written 
by  one  of  the  defendants  after  the  fact  might  be  considered  as  evi- 
dence of  the  motive  for  doing  the  act  complained  of.  Ih. 

5.  Same, — Bute  1 9 , — Practice, — Marginal  Notes . — Presumption. — Besides, 
in  the  absence  of  marginal  notes  on  the  transcript,  according  to  Kule 
19,  it  may  be  presumed  that  the  insti-uction  had  reference  to  a  dif- 
erent  letter  from  that  referred  to  in  the  appellant's  brief.  lb. 

6.  Befusal  to  Instruct  in  Writing. — If  the  court,  after  a  proper  request  to 
instruct  in  writing,  instructs  the  jur}'^  orally,  it  is  such  an  error  as 
will  reverse  the  judgment.  Shafer  v.  Stinson^  374 

7.  Same, — Waiver, — If  the  court  disregard  such  request,  and  orders  a 
stenographer  to  take  down  its  oral  statements,  a  failure  to  object  to 
the  mode  of  presei*ving  the  evidence  of  such  charge  is  no  waiver  of 
the  request,  nor  did  such  mode  satisfy  the  requirements  of  tiie  stat- 
ute. If  requested,  the  instructions  must  be  written,  and  must  l}e  given 
as  written.  /6. 

8.  Same, — A  statement  by  the  court,  that  instructions  have  been  pre- 
pared by  a  party's  counsel,  does  not  injure  him,  if  such  instructtons 
are  not  read.  15. 

9.  Hypothesis, — Question  of  Fact, — ^There  is  no  error  in  refusing  an  in- 
struction which  omits  pertinent  and  undisputed  facts  from  the  hy- 
pothesis on  which  it  is  based,  and  which  concludes  by  stating  as  a 
conclusion  of  law  what  was,  in  part  at  least,  a  question  of  fact. 

Kurtz  V.  Franks  594 
INTENTION. 
See  EviDBNCE,  15;  Novation,  2;  Special  Finding,  5;  Tresfass,  6. 

INTEREST. 
See  Mechanic's  Lien,  5. 

INTERKOGATORIES  TO  JURY. 
See  Supreme  Court,  19,  21 ;  Verdict,  7. 

INVENTORY. 
See  Decedents'  Estates,  7. 

JUDGMENT. 
See  ATTACHBfENT,  2;  Contract,  3;  Costs;  Decedents' Estates,  2; 
Estoppel, 4;  Execution;  Fraudulent  Conveyance;  Guardian 
AND  Ward,  4;  Injunction,  2;  Jurisdiction;  Partnership; 
Pleading,  19;  Practice,  1, 12, 16;  Promissory  Note,  21;  Real 
Estate,  Action  to  Recover,  4;  Supreme  Court,  16. 
1.  Interest  of  Debtor.— Lien. — Sale.— A  judgment  is  a  lien  only  on  the 
interest  which  the  debtor  has  in  the  land,  and  a  sale  upon  such  a 
judgment  only  conveys  the  interest  the  debtor  possessed  at  the  time 
the  judgment  became  a  lien.  Sharpe  v.  Dams^  1 7 
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2.  Form  or  Substance  of  Judgment. — Objections »~^The  form  or  substance 
of  a  judgment  is  not  a  cause  for  a  new  trial,  but  must  be  made  the 
subject  of  a  special  objection,  or  motion  to  modify,  exception  and 
assignment  of  error.  Merritt  v.  Pearson,  44 

3.  Personalty. — Lien, — Execution. — Chattel  Mortgage. — A  judgment  is  not 
a  lien  upon  personalty,  but  the  issuing  of  an  execution  binds  person- 
alty, and  a  purchaser  at  an  execution  sale  of  personal  property  mort- 

faged  after  the  judgment  was  taken,  but  before  execution  was  issued, 
uys  it  subject  to  the  mortgage.  Richardson  v.  Seybold,  58 

4.  Fraud. — Collusion. — Debtor.  —  Creditor. — The  fraud  which  will  au- 
thorize a  creditor  to  impeach  a  judgment,  obtained  by  another, 
against  his  debtor,  must  be  a  fraud  against  the  creditor,  not  a  mere 
overreaching  of  the  debtor  in  his  litigation.  There  must  be  coUif- 
sion.  '  Mc Alpine  v.  Sweetser^  78 

5.  Same. — Process. — Judgment  before  Betwn  Day  After  Jurisdiction  Ac- 
quired.— After  jurisdiction  of  the  person  has  been  acquired  by  service 
of  process,  a  judgment  is  not  void  because  rendered  before  the  return 
day,  where  the  entry  of  the  justice  on  his  docket  falsely  recited  an 
appearance  by  defendant,  and  a  waiver  of  the  usual  notice,  and  de- 
fendant's admission  that  '^  plaintiffs*  claim  was  correct,  just  and  due, 
and  that  judgment  might  be  rendered  thereon.'*'  But  such  judg- 
ment, as  between  the  parties  to  it,  is  binding  until  set  aside  by  the 
justice  or  reversed  on  appeal.  lb, 

6.  Same. — Acquiescence  of  Judgment  Debtor. — In  such  case,  the  defendant, 
having  acquiesced  in  the  judgment  against  him,  must  be  deemed  to 
have  intended  to  give  priority  to,  and  to  have  preferred,  such  credi- 
tors, and  to  affirm  the  judgment.  lb. 

7.  Same. — Junior  Liens. — ^In  such  case,  creditors  taking  judgments  on 
the  return  day  can  not  collaterally  impeach  the  judgment  of  such 
preferred  creditors,  holding  claims  equally  just  and  meritorious.  lb. 

8.  Constructive  Notice. — A  valid  personal  judgment  cAn  not  be  rendered 
in  a  case  where  the  notice  to  the  defendant  is  by  publication  only, 
and  there  has  been  no  appearance  by  or  on  behalf  of  the  defendant. 

Sawders  v.  Edmunds,  123 

Q.  Same. — Divorce. — Alimony, — SherijPs  Sale. — Real  Estate. — Evidence. 
— Title  to  real  estate  derived  through  a  purchase  at  sheriff's  sale  mi- 
der  a  judgment  for  alimony  and  decree  of  divorce,  rendered  against 
the  owner  of  sucli  real  estate  upon  notice  of  the  action  by  publica- 
tion only,  is  invalid  as  against  such  owner;  and,  in  an  action  by  him 
to  recover  the  same,  such  judgment,  execution,  levy  and  sale  thereun- 
der, and  deed  in  pursuance  thereof,  are  inadmissible  in  evidence.  lb. 

10.  Verdict. — Practice. — Supreme  Court. — As  a  rule,  the  judgment  must 
follow  the  verdict;  and  where  this  has  been  asked  for  and  denied, 
and  a  proper  exception  has  been  reserved,  the  judgment  will  be  re- 
versed on  appeal,  unless  the  record  discloses  a  valid  and  sufficient 
reason  for  the  ruling  of  the  trial  court.    Nordyke,  etc.fV.  Dickson,  188 

11.  Default. — Setting  Aside. — Excusable  Neglect. — On  a  motion,  under  sec- 
tion 99  of  the  code,  to  set  aside  a  default,  it  may  be  shown,  in  excuse 
for  not  appearing  to  the  action,  that  the  officer  did  not  read  or  give  a 
copy  of  the  summons  to  the  defendant,  but  told  him  it  was  a  subpoena 
for  him  as  a  witness  in  a  case  pending  in  another  court  and  county 
than  the  one  from  which  the  summons  issued,  and  that  the  defendant 
did  not  know  or  learn  the  truth ;  or  that,  though  returned  duly  served 
upon  him,  he  had  no  knowledge  of  the  service  of  summons,  nor  of 
the  action,  until  after  judgment  was  rendered.      Eite  v.  Fisher,  231 

12.  Jurisdiction. — Collateral  Attack. — ^Where  proceedings  are  had  before 
a  court  of  full  and  complete  jurisdiction  of  both  the  subject-matter 
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and  the  parties,  such  proceedings,  even  if  erroneous,  thoush  notvoid^ 
can  not  be  collaterally  attacked.  Davidson  v.  Koehlety  398 

13.  Mental  Incapacity, — ^The  phrases  <'of  weak  mind  and  feeble  under- 
standing^- and  ^^feeble  intellect  and  unsound  judfftnent^'  mean  sub- 
stantially the  same  thing.  There  is  not  sutllcient  difference  between 
them  to  vitiate  a  judgment.  Henderson  y ^Dickey ^  264 

14.  Beview  of. — Judgment  taken  on  Default  in  Excess  of  Amount  Due. — Hew 
Trial. — Mistake. — Surprise. —  Statute  Construed. —  Complaint, — Prae^ 
tice. — ^The  principal  and  sureties  in  a  promissory  note,  against  whom 
judgment  thereon  had  been  taken  by  default,  in  a  complaint  against 
the  judgment  plaintiffs,  alleged  that  they  had  made  default,  believ- 
ing that  credit  would  be  given  for  all  payments  made  by  the  prin- 
cipal on  the  'note  before  suit,  but  that  such  credits  were  not  given, 
and  judgment  was  taken  for  a  sum  greatly  in  excess  of  what  was  due 
thereon ;  that,  being  ignorant  thereof,  they  procured  replevin  bail 
thereon ;  that  after  the  expiration  of  the  stay  of  execution,  though 
believing  the  judgment  to  have  been  rendered  for  too  large  a  sum, 
but  having  then  no  means  to  establish  such  fact,  and  for  the  purpose 
of  saving  costs,  they  paid  such  judgment  under  protest;  that  imme- 
diately thereafter  they  ascertained  that  the  judgment  had  been  ren- 
dered for  too  large  an  amount,  w^hereupon  they  demanded  a  return 
of  the  excess  from  the  judgment  creditors;  prayer  for  judgment  for 
such  excess,  or  tliat  the  default  and  judgment  so  rendered  be  set  aside 
and  they  be  permitted  to  defend. 

Held,  on  demurrer,  that  the  complaint  was  insufficient  for  the  review 
of  the  judgment,  no  error  of  law  being  shown  on  the  face  either  of 
the  proceedings  or  of  the  judgment,  no  discovery  of  any  new  matter 
alleged,  and  no  record  of  the  original  proceeaings  and  judgment 
havTug  been  filed  with  the  complaint. 

Held,  also,  that  the  complaint  was  insufficient  as  an  application  for  a  new 
trial,  more  than  two  terms  of  the  court  having  intervened  between 
the  time  judgment  was  rendered  and  the  filing  of  the  complaint. 

Held,  also,  that  there  had  been  no  trial  in  the  cause  in  which  the  judg- 
ment had  been  rendered,  within  the  meaning  of  section  601  of  the 
code.    2  R.  S.  1876,  p.  252. 

Held,  also,  that  the  complaint  was  insufficient  as  an  application  for  relief 
against  the  judgment  under  section  99  of  the  code.  2  K.  S.  1876,  p.  82» 

Burton  v.  Harris,  429 

15.  Jurisdiction. — Collateral  Attack. — ^The  judgments  of  an  inferior  court 
can  not  be  assailed  indirectly  on  account  of  errors  or  irregularities 
not  affecting  the  jurisdiction.    Orusenmeyerw.  City  of  Logansport,  549 

16.  Jurisdiction. — Injunction. — Pleading. — A  complaint  seeking  an  injunc- 
tion against  the  enforcement  of  a  judgment  taken  by  default  before 
a  justice  of  the  peace,  alleging  that  there  was  no  service  of  summons,, 
but  that  the  justice  had  made  the  docket  entry  "March  30th,  1874, 
summons  returned  served  by  reading,"'  signed  by  the  constable,  is 
insufficient  on  demurrer,  the  record  in  such  case  affirmatively  show- 
ing that  the  justice  had  jurisdiction.  Hume  v.  Conduitt,  598 

17.  Same. — Summons. — Presumption. — Such  docket  entry  means,  that  the 
constable  on  the  day  named  made  the  return,  and  not  that  he  had 
served  the  writ  on  that  day,  the  presumption  being  that  the  justice 
had  issued  the  summons,  and  that  the  constable  had  duly  served  it, 
more  than  three  days  prior  to  that  day.  lb, 

18.  Same. — Pleading. — The  return  of  the  officer,  that  summons  was  served, 
concludes  defendants  from  averring  that  there  was  no  service.        lb, 

19.  Same. — Jurisdiction. — Collateral  Attack. — ^The  determination  of  the 
sufficiency  of  such  service  by  the  justice  is  a  fact  essential  to  jurisdic- 
tion, and  his  decision  thereon  can  not  be  collaterally  attacked.      lb. 
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20.  A  merely  erroneous  jud^ent  can  not  be  collaterally  attacked,  nor 
its  collection  restrained  by  injunction.  lb. 

21.  Nominal  Damages, — A  judgment  will  not  be  reversed  because  of  a 
very  small  excess  of  nominal  damages.  Bill  y.  Forkner,  115 

JUDICIAL  COGNIZANCE. 
See  County  Commissioners,  4,  5;  Sunday  Law,  3. 

JURISDICTION. 

See  Contract,  6;  Equity;  Judgment,  5, 12, 15, 16, 19;   Will,  3, 14. 

Judgment* — Collateral  Attack, — Presumption, — ^Where  a  judgment  is  col- 
laterally attacked,  it  will  be  presumed  that  the  court  rendering  it 
had  jurisdiction.  Ilesy,  Watson,  359 

JUROR. 
See  Criminal  Law,  3.  . 

JURY. 
See  Attorney;  Bastardy;  Instruction,  3 ;  Marriage  Contract,  2; 

Practice,  12. 

JUSTICE  OF  THE  PEACE. 
See  Appeal;  Judgment,  5. 16, 17, 19;  Official  Bond;  Summons,  2, 6; 

Supreme  Court,  3. 

LANDLORD  AND  TENANT. 

1.  Bent. — Joint  Conversion. — Evidence.— Where  a  tenant,  under  a  con- 
tract that  the  crops  raised  on  leased  land  should  belong  to  his  land- 
lord until  the  rent  agreed  on  was  paid,  and  where  other  persons, 
alter  notice  that  the  rent  was  unpaid,  and  that  the  landlord  claimed, 
under  the  contract,  certain  wheat  raised  on  the  leased  land,  assisted 
tiie  tenant  in  hauling  the  wheat  to  market  and  selling  it,  with  the 
common  purpose  of  getting  it  out  of  the  reach  of  the  landlord,  upon 
the  trial  of  an  action  against  them  for  the  value  thereof,  evidence, 
from  which  it  might  be  reasonably  inferred  that  they  received  some 
part  of  the  proceeds  of  the  sale  thereof,  is  sufficient  to  sustain  a  find- 
ing against  them  for  a  joint  conversion  of  the  property. 

Hogue  v.  McGlintoek^  205 

2.  Contract, — ^The  landlord  had  the  right  to  prove  the  terms  of  his  con- 
tract with  the  tenant,  whether  such  parties  were  present  or  absent.  lb. 

3.  Same. — Declarations. — ^The  declarations  of  one  of  the  parties,  made 
while  in  the  execution  of  the  common  purpose,  were  admissible  against 
all  the  parties,  although  made  in  the  absence  of  some  of  them.      lb. 

4.  Lease, — Holding  Over.-:-Election,^A  party  who  is  in  possession  of 
premises  under  a  lease  to  hold  them  for  three  years,  with  the  privi- 
lege of  holding  diem  five  years  upon  the  same  terms,  at  his  option, 
and  who  continues  to  occupy  them  after  the  expiration  of  three  years, 
thereby  elects  to  hold  them  for  the  full  term  of  five  years. 

Montgomery  v.  77ie  Board,  etc.,  362 

X).  Same.— 'Tenancy,  Termination  o/.— Such  holding  over  does  not  create 
a  tenancy  from  year  to  year,  and  the  lessee  can  not  terminate  it  at 
the  expiration  of  tiie  fourth  year,  so  as  to  avoid  the  payment  of  rent 
for  the  fith  vear.  Thiebaud  v.  The  First  NatU  Bank,  42  Ind.  212, 
distinguishea.  lb. 

LARCENY. 
See  Criminal  Law,  2,  3. 

LEGACY. 
See  Decedents'  Estates,  3, 4;  Husband  and  Wife,  4. 

LEGATEE. 
See  Decedents^  Estates,  3, 4, 6. 
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LEASE. 
See  Landlord  and  Tenant. 

LEVY. 

See  Partnership. 

LICENSE. 
See  Liquor  Law,  2,  3,  5,  6. 

LIEN. 

See  Fraudulent  Conveyance,  1;  Judgment,  1,  3,  7;  Mechanic^.8 

Lien;  Mortgage;  Pleading,  17, 18;  Taxes. 

LIFE-ESTATE. 
See  Will,  2. 

LIQUOR  LAW. 

1.  Sale  to  Minor, — Evidence,—  Verdict.— Upon  the  trial  of  a  defendant  in- 
dicted for  selling  intoxicating  liquor  to  a  minor,  the  only  evidence 
given  was  that  of  the  prosecuting  witness,  who  testified  chat  he  was, 
at  tlie  time  of  the  trial,  over  twenty  and  under  twenty-one  years  of 
age ;  that  he  had  bought  and  drank  whisky  in  the  saloon  kept  by 
t^e  defendant;  that  he  never  bought  any  from  the  defendant,  or  in 
his  presence,  and,  on  cross-exammation,  said  he  meant  to  tell  the 
jury  that  he  did  not  remember  that  tlie  defendant  had  ever  sold  him 
a  drink  of  whisky,  or  that  he  had  ever  bought  a  drink  of  whisky  in 
defendant's  house,  or  in  his  presence,  with  his  knowledge  or  consent; 

Heldy  that  the  evidence  was  insuHicient  to  sustain  a  verdict  of  conviction. 

Hogan  v.  State,,  25S 

2.  Sale  Without  Licence. — Indictment, — Evidence, — Quantity  Sold, — Where 
an  indictment  for  retailing  intoxicating  liquor  without  a  license 
charged  that  the  defendant  unlawfully  sold  ^'onegilh  and  no  more,  of 
intoxicating  liquor,  to  ♦  •  ,  for  the  price  of  Ave  cents,'"  such  liquor  so 
sold  ''being  a  quantity  less  than  one  quart,^'  evidence  that  he  sold 
such  liquor  to  one  for  several  persons  who  drank  it  in  glasses  hold- 
ing a  pint  eacii,  and  that  several  gallons  were  thus  drauK,  defendant 
being  paid  therefor  by  the  purchaser  whatever  he  asked,  is  sufficient 
to  sustain  a  conviction;  such  evidence  shows  a  series  of  sales  in 
quantities  less  than  a  quart  at  a  time.  Klein  v.  State^  333 

3.  Same. — Immaterial  Averment. — In  such  case  the  gravamen  of  the  of- 
fence is  the  sale  of  intoxicating  liquor  in  a  less  quantity  than  a  quart, 
and  the  averment  that  the  quantity  sold  was  '"one  gill,  and  no  more," 
in  the  connection  in  which  it  was  made,  was  immaterial,  and  did  not 
limit  the  proof  to  that  precise  quantity.  lb, 

4.  Sale  for  Medicinal  Purposes, — A  bona  fide  sale  of  intoxicating  liquors 
for  medicinal  purposes  is  not  a  violation  of  any  of  the  provisions  of 
the  statute  regulating  the  sales  of  such  liquors.    Nixon  v.  State,  524 

6.  License, — Immorality, — Remonstrance, — Statute  Construed, — Case  Over' 
ruled, — ^Other  species  of  immorality  than  the  habit  of  becoming  in- 
toxicated may  be  made  the  ground  of  a  remonstrance  against  an  ap- 
plicant for  license  to  sell  intoxicating  liquors,  under  section  3  of  the 
liquor  law  of  1875, 1  R.  S.  1876,  p.  869,  when  properly  set  forUi  in 
such  remonstrance.  Calder  v,  Sheppard,  61  Ind.  219,  on  this  point 
overruled.    Worden,  J.,  dissents.  Chrummon  v.  Holmes^  585 

6.  Same, — Remonstrance  must  Particularize  Immorality  or  UnAtness  ofA^ 
plicant, — A  remonstrance  on  the  ground  of  the  immorality  of  an 
applicant  for  license  to  sell  intoxicating  liquors,  or  of  his  unfitness 
otherwise  to  be  entrusted  with  the  sale  thereof,  must  set  forth  the 
particulars  of  the  immorality  imputed  to  him,  or  of  his  unfitness  oth- 
erwise, with  such  reasonable  degree  of  certainty  as  will  advise  him 
of  the  nature  of  the  charge  against  him.  /&. 
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MALICIOUS  TRESPASS. 
See  Criminal  Law,  1. 

MARRIAGE  CONTRACT. 

1.  Breach  of  Promise, — Bequest  for  FuJJiUment  not  Necessary  before  Action, 
— If  the  defendant  had  renounced  his  promise  to  marry  the  plaintiff, 
she  need  not,  before  suing,  request  him  to  fulfill  the  engagement. 

Kurtz  V.  Frank,  594 

2.  Satne, — Defendants  Offer  to  Perform. — Mitigation  of  Damages. — An  of- 
fer, before  suit,  by  the  defendant  to  renew  and  to  perform  the  broken 
engagement,  will  not  defeat  the  action.  Otherwise,  perhaps,  if  there 
had  been  no  renunciation  or  complete  breach,  but  only  an  undue  delay 
in  the  performance  of  the  contract.  How  far  the  offer  to  renew  and  per- 
form may  mitigate  the  damages  is  for  the  jury  to  decide  according 
to  the  circumstances.  /6. 

3.  Same. — Exemplary  Damages. — Seduction. — If  the  defendant  has  prac- 
ticed fraud  or  deceit,  exemplaiy  damages  may  be  awarded,  and  seduc- 
tion may  be  considered  in  this  connection.  lb. 

4.  Same. — Immoral  Consideration. — ^The  plaintiff  testified  that  the  de- 
fendant promised  to  many  her  in  September  or  October,  if  they  could 
agree  and  get  along  and  be  true  to  each  other,  but  if  she  became  preg- 
nant from  their  intercouree  he  would  marry  her  immediately.  It  does 
not  appear  from  this  that  illicit  intercourse  entered  into  the  consid- 
eration of  the  contract  so  as  to  make  it  void.  lb, 

5.  Same. — Breach  Before  Time  for  Performance. — Immediate  Bight  of  Ac- 
Hon. — A  renunciation  of  the  contract  before  the  date  fixed  for  its  ful- 
fillment, gives  an  instant  right  of  action  to  the  injui*ed  party.       Jb, 

MARRIED  WOMAN. 
See  Conveyance,  4;  Will,  10. 

MARSHAL. 
See  Trespass,  2,  4. 

MASTER  AND  SERV.\NT. 

1.  Toll'Oate  Beam, — Injury  to  Traveller, — Bespondeat  Superior, — On  trial 
of  an  action  by  a  traveller  against  a  gravel  road  company,  for  injuries 
received  after  9  o'clock  p.  m.,  from  its  toll-gate  beam,  without  the 
fault  of  the  traveller,  the  evidence  sho^^ing  that  its  toll-gate  and  ap- 

.  pliances  were  at  all  times  in  charge  of  the  toll-gate  keeper  as  its  only 
officer  or  agent,  and  that  his  duty  to  collect  toll  ceased  at  9  o'clock 
p.  M.,  no  inference  can  be  drawn  that  he  ceased  to  be  its  servant  after 
that  hour,  and  for  an  injury  negligently  infiicted  by  such  agent  or 
servant,  tlie  rule  of  respondeat  superior  must  prevail. 

Noblesville,  etc.,  Gravel  Boad  Co,  v,  Oause,  142 

2.  Same. — Instruction.—  ServanVs  Employment, — In  such  case,  the  court 
rightly  refused  to  instruct  the  jury  that  after  9  P.  M.  "its  gate-keeper 
ceased  to  be  in  its  employment."  lb. 

MAYOR. 
See  Appeal. 

MECHANIC'S  LIEN. 

1.  Notice, — Pleading, — ^Although  the  complaint  to  foreclose  a  mechanic's 
lien  does  not  directly  allege  that  the  notice  was  filed  within  sixty 
days  from  the  time  of  furnishing  the  material  for  the  building,  but 
does  show,  in  connection  with  a  copy  of  the  notice  filed  therewith^ 
that  the  notice  was  filed  within  the  time,  the  complaint  is  sufficient. 

City  of  Crawfordsville  v.  Boots,  32 

2.  Same. — Description  of  Premises. — A  description  in  such  notice,  "a 
part  of  lot  No.  110,  as  the  same  is  designated  on  the  original  plat  of 
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the  town,  now  city,  of  **  *  ,  and  the  building  situated  thereon, 
lately  erected,  known  as  the  city  building  *  *  *  ,  for  materiai 
furnished  in  the  erection  of  said  building/*  etc.,  is  a  sufficieift  de- 
scription of  so  much  of  the  lot  as  was  covered  by  tlie  building.    lb, 

3.  Emdence. — Proof  of  Title, — Present  Tense. — On  trial  of  an  action  to 
enforce  a  mechanic's  lien,  testimony  of  the  defendant:  '*!  am  the 
owner  of  the  east  half  of  the  southeast  quarter,' '  etc.  ''The  bam  is 
located  on  the  northwest  corner  of  this  tract,"  in  connection  with 
evidence  of  his  possession,  his  contract  for  having  the  bam  built, 
his  superintendence  of  the  work  and  his  boarding  the  laboi^ers,  was 
prima  fade  proof  of  his  ownership,  although  given  in  the  present 
tense.  Merritt  v.  Pearson,  44 

4.  Same. — In  such  case,  proof  of  title  by  deed  or  devise  Lb  not  neces- 
sary, lb. 

6.  Same. — Interest  as  Part  of  Damages. — ^Interest,  being  an  incident  of 
the  principal  sum  found  due  and  withheld  by  unreasonable  delay  of 
payment,  is  properly  allowed,  and  is  secured  by  the  lien.  lb. 

6.  Same. — Practice.  —Amendment  of  Prayer  of  Complaint. — Supreme  Court* 
In  such  case,  the  prayer  of  the  complaint  may  be  amended  after  ver- 
dict, so  as  to  embrace  a  claim  for  interest,  and  will  be  considered  by 
the  Supreme  Court  as  if  so  amended.  lb. 

7.  Same. — Value  of  Labor. — Contract  Price. — Evidence. — In  such  case, 
evidence  of  an  agreed  price  for  plaintiff's  labor  is  admissible  in  proof 
of  its  value.    Merritt  v.  Pearson^  58  Ind.  335,  explained.  Lb. 

8.  Practice. — Verdict. — ^Where,  upon  the  trial  of  an  action  to  recover  for 
materials  furnished  and  for  labor  done  in  the  construction  of  a  build- 
ing, and  to  enforce  a  mechanic's  lien  acquired  thereon,  the  jury  re- 
turn a  verdict  for  the  plaintiff,  that  the  allegations  of  the  complaint 
are  true,  and  assess  the  recovery,  it  is  error  for  the  trial  court  to  over- 
rule the  plaintiff's  motion  for  an  order  for  the  enforcement  of  the 
mechanic's  lien  on  the  property  described  in  the  complaint. 

Nordyke,  etc.y  v.  Dickson,  188 

9.  Mortgage.— Priority. — Under  section  650  of  the  civil  code  of  1852,  as 
amended  by  the  act  of  March  11th,  1867,  the  lien  of  mechanics  or 
other  persons  for  work  done  or  materials  furnished  in  the  erection  or 
repair  of  a  building  relates  back  to  the  time  when  the  mechanic  or 
other  person  began  to  work  thereon,  or  to  furnish  materials  therefor, 
and  takes  priority  over  all  intervening  mortgage  or  judgment  liens. 

mark  v.  Murphy^  534 

10.  Wife^s  Inchoate  Interest  in  Husband'' s  Beal  Estate. — A  wife's  inchoate 
interest  is  not  a  lien  upon,  but  is  an  estate  In,  the  real  estate  of  her 
husband ;  and  the  liens  of  mechanics  or  other  persons  are  not  enti- 
tled to  priority  over  the  inchoate  interest  of  the  wife  in  her  husband's 
re^  estate.  lb. 

11.  Mortgage.— A  wife,  her  husband  joining  with  her,  may  mortgage  her 
inchoate  interest  in  her  husband's  i-eal  estate  to  secure  his  debt,  and 
such  mortgage  will  have  piiority,  as  to  such  inchoate  interest,  over 
the  liens  of  mechanics  or  other  persons  for  tlie  erection  or  repaJrs  of 
buildings  on  such  real  estate,  at  the  husband's  request.  lb. 

MENTAL  ^CAPACITY. 
See  Verdict,  5. 

MERGER. 
See  Decedents'  Estates,  2;  Mortgage,  3. 

MISREPRESENTATION. 
See  Evidence,  1,  2. 
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MISTAKE. 

See  COMYETANCE,  4;  Deed,  5;  Execution,  3;  Guardian  and  Ward, 

2;  Judgment,  14;  Written  Instrument,  2. 

MITIGATION  OF  DAMAGES. 
See  Marriage  Contract,  2. 

MORTGAGE. 
See  Chattel  Mortgage  ;  Decedents^  Estates,  1 ;  Evidence,  6;  Me- 
chanic's Lien,  9  to  11;  Novation;  Practice,  16;  Taxes,  3. 

1.  Obligations  of  Even  Date  and  Maturity. — Priority,^ A  mortgage  to  sev- 
eral persons  to  secure  a  separate  obll^tion  to  each,  all  made  of  even 
date  and  to  mature  at  tlie  same  time,  is  equivalent  to  a  separate  mort- 
gage to  each,  without  giving  priority  to  any.         Moffitt  v.  Boche^  75 

2.  Same, — Foreclosure  by  One  not  Bar  to  Another^s  Separate  Decree. — A 
foreclosure  of  such  mortage  by  the  holder  of  one  obligation  is  not  a 
bar  to  another  holder's  right  to  a  separate  decree.  lb. 

3.  Merger. — Bedemption. — Bight  of  Possession. — ^There  is  no  merger  of 
the  remedy  of  one  moitgagee  in  a  decree  obtained  by  another,  whose 
claim  is  secured  by  the  same  mortgage,  nor  will  the  mortgagor  be 
deprived  of  his  one  year's  undisturbed  possession  and  light  of  re- 
demption as  against  each  foreclosure  and  sale  of  his  equity.  lb, 

4.  Foreclosure. — Party. — ^The  mere  fact,  that  a  junior  moitgagee  is  a 
party  to  a  suit  to  foreclose  a  senior  moi*tgage<,  does  not  estop  him  from 
afterward  foreclosing  his  mortgage.         Coleman  y.  Witherspoon^286 

6.  Decree^  Effect  of. — ^A  decree  may  bar  the  equity  of  redemption  of  a 
junior  mortgagee,  but  it  does  not  preclude  him  from  subsequently 
maintaining  an  action  to  foreclose.  lb. 

6.  Decree^  Construction  of. — A  decree  which  adjudges  that  one  lien  is  not 
inferior  to  another  places  them  upon  an  equali^  as  to  seniority.   lb. 

7.  Junior  Mortgage. — Defence  to  Senior  Mortgage, — ^A  junior  mortgagee 
has  a  right  to  defeat  the  lien  of  a  senior  mortgage  by  showing  that  it 
was  executed  without  consideration.  lb. 

5.  Notes  Secured  by  Same  Mortgage. —  Consideration, —  Estoppel, — The 
holder  of  one  of  two  notes  secured  by  the  same  mortgage  is  not  es- 
topped from  contesting  the  validit}'  of  the  other  note,  where  the  notes 
are  executed  to  different  persons,and  upon  different  considerations.  lb, 

9.  Former  Adjudication. — A  decree  that  two  mortgages  are  of  equal  rank 
concludes  the  parties  from  afterward  litigating  that  question.        lb. 

10.  Decree  of  foreclosure. — Sale. — Where  a  decree  of  foreclosure  expressly 
protects  the  rights  of  another  mortgagee,  they  are  not  affected  by  a 
sale  upon  the  decree.  lb. 

11.  Compensation  for  Improvements. — ^Where  a  decree  of  foreclosure  upon 
which  a  sale  is  made  provides  that  the  rights  of  another  mortgagee 
shall  not  be  thereby  impaired,  the  purchaser  at  a  sale  upon  such  ae- 
cree  can  not  compel  such  moi'tgagee  to  make  compensation  for  im- 
provements made  by  him  while  in  possession  under  such  sale.      lb, 

12.  Foreclosure. — Parties. — Joinder  of  Causes  of  Action. — Pleading. — De- 
murrer.— Practice. — In  a  suit  to  foreclose  a  mortgage  on  real  estate, 
the  grantee  of  the  mortgaged  premises,  by  deed  from  the  mortgagors 
subsequent  to  their  execution  of  the  mortgage,  is  a  proper  and  nec- 
essary defendant,  and,  as  such,  is  properly  joined  with  the  mort- 
gagors as  defendants ;  and  his  separate  demurrer  to  the  mortgagee's 
complaint,  for  the  alleged  want  of  facts,  presents  no  question  in  re- 
gard to  the  alleged  misjoinder  either  of  causes  of  action  or  of  parties. 

Mark  v.  Murphy,  634 

NECESSITY. 
See  Sunday  Law,  3, 4. 
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NEGLIGENCE. 
See  Master  and  Servant. 

1.  Damages, — BaUroad, — Complaint. — ^A  complaiDt  against  a  railroad 
company,  alleging  that  its  servants  and  agents  managed  and  operated 
its  loeouiotive  and  cars  in  such  a  recklessly  and  ciupably  negligent 
manner  as  to  wilfullj'^  and  wrongfully  cause  a  team  of  horses  to  take 
fright  and  run  away,  and  that,  because  of  such  fright,  and  while  un- 
manageable and  running  away,  they  ran  against  the  plaintiff's  horse 
and  caused  its  death,  contains  facts  suflicient  to  constitute  a  cause  of 
action.  Billman  v.  Indianapolis,  etc.,  B,  B.  Co.,  166 

2.  Same,— Intervening  Cause, — Agency, — In  such  case,  the  fact,  that  be- 
tween the  wrongful  act  of  the  company  and  the  injury  complained 
of  was  an  intervening  cause,  is  not  sufficient  to  defeat  a  recovery. 
An  intervening  agency  does  not  always  shield  the  wrong-doer  from 
responsibility,  where  the  injury  flows  from  his  wrongful  act.         lb. 

3.  Same, — Proximate  Cause, — ITie.  maxim,  causa  proxima,  et  non  remotOy 
spectatur,  is  not  applicable  to  the  case  made  in  the  complaint.        lb. 

4.  Same, — Proximate  or  immediate  and  direct  damages  are  the  ordi- 
nary, natural  and  usual  results  of  an  injury,  and,  bemg  probable,  may 
therefore  be  expected.  lb. 

5.  Same. — In  such  case,  the  injury  sued  for  was  the  usual  and  proximate 
result  of  the  wrongful  act  of  the  company,  showing,  not  passive  neg- 
ligence, but  wanton  and  wilful  wrong.  /S. 

6.  Fright  of  Animal, — The  liability  of  horses  to  take  fright  at  unusual 
noises  or  objects  is  a  thing  to  be  apprehended  and  guarded  against; 
and  the  wrong-doer,  who  does  an  act  likely  to  cause  horses  to  take 
fright,  must  be  deemed  to  be  responsible  for  injuries  caused  by  horses 
running  away  under  the  influence  of  the  fright.  lb. 

7.  Steam  Whistle. — Negligently  and  wantonly  sounding  a  steam  whistle, 
so  that  horses  lawf  ulFv  near  are  caused  to  run  off  and  inflict  an  in- 
jury, rendei-s  a  railroad  company  liable  to  the  one  injured  by  the  in- 
tervening agency.  Facts  showing  a  necessity,  or  a  reasonable  ex- 
cuse, for  the  use  of  the  whistle,  render  a  different  rule  applicable.  lb, 

8.  Cities  and  Towns. — Street, — Evidence, — Pleading. — ^Where  a  complaint 
for  personal  injury,  received  in  falling  into  an  excavation  along  the 
sidewalk,  contained  an  averment  that  the  plaintiff  was  without  fault 
or  negligence,  the  mere  fact  that  he  was  blind  is  not  conclusive  ev- 
idence of  his  negligence  in  venturing  on  the  sidewalk;  and  the  aver- 
ment, that  the  plaintiff  was  "without  fault,"  has  a  technical  signifi- 
cance, and  admits  proof  of  any  facts  tending  to  show  its  truth,  and 
forms  an  exception  to  the  rule  of  pleading,  which  requires  the  state- 
ment of  facts,  instead  of  conclusions.     Town  of  Salem  v.  GoUerj  291 

9.  Contributory  Negligence.. —  Wilful  Injury'. — Contributorj^negligence  is 
a  good  defence  to  any  injury  caused  by  mere  negligence  of  whatever 
character ;  and  it  only  ceases  to  be  a  defence  when  tlie  injury  is  shown 
to  have  been  wilfully  committed.  lb. 

10.  Instruction, — ^Where  a  complaint  does  not  charge  wilful  injury,  it  is 
error  to  instruct  the  juiy  that  if  ^'the  negligence  of  the  defendant  is 
so  gross  as  to  imply  a  disregard  for  consequences,  or  a  willingness  to 
ininct  the  injury,  the  plaintiff  may  recover,"  though  guilty  of  con- 
tributory negligence.  lb, 

NEW  TRIAL. 
See  Bastardy,  2;  Criminal  Law,  4,  6,  7;  Judgment,  14;  Practice, 

6,  9;  Supreme  Court,  5, 10, 18;  Verdict,  2. 
1.  ExcluMon  of  Evidence, — Practice, — Supreme  Court. — A  motion  for  a 
new  trial,  on  account  of  the  admission  or  exclusion  of  evidence,  must 
point  out  with  reasonable  certiiinty  tlie  particular  part  of  the  evl- 
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dence  received  or  excluded;  and,  therefore,  a  motioD  for  a  new  trial 
alleging  as  a  cause,  **  that  the  court  erred  in  excluding  from  the  jury 
the  evidence  of  ♦  ♦  *  ,  witnesses  offered  by  the  defendant,'* 
is  insufficient  to  present  any  question  in  the  Supreme  Court,  upon  the 
ruling  excluding  such  evidence.  McClain  v.  Jessup,  120 

2.  Cause, —  Verdict. — Finding  of  Court, — Where  the  jury  tiying  a  cause, 
in  the  face  of  uncontradicted  evidence,  return  a  vei'dict  contrary 

•  thereto,  such  verdict  will  be  set  aside,  and  a  new  trial  gi*anted.  The 
rule  is  the  same  as  to  the  liuding  of  the  court.       Biley  v.  Boyer,lo2 

3.  Shotoing. — Time. — An  application  for  a  new  trial,  because  of  the  re- 
fusal of  the  court  to  give  the  party  time  to  prepare  a  showing  in  re- 
ference to  any  matter,  should  be  supported  by  proof  that  a  good 
showing,  by  affidavit  or  otherwise,  could  have  been  made. 

Davis  V.  Hardy t  272 

4.  Motion, — No  cause  for  a  new  trial  Is  available  which  was  not  in  the 
motion  therefor.  Morrison  v.  titate^  335 

6.  Affidavit. — Bill  of  Exceptions, — Exhibits, — Practice, — Becord. — In  or- 
der that  affidavits  in  support  of  a  motion  for  a  new  trial  may  be  con- 
sidered by  the  Supreme  Court,  they  should  be  incorporated  in  a  bill 
of  exceptions.  Attaching  such  affidavits  to  the  motion  as  exhibits 
does  not  make  them  a  part  of  the  record.  lies  v.  Watson^  359 

6.  Exception, — Supreme  Court. — ^Where  error  is  assigned  upon  the  over- 
ruling of  a  motion  for  a  new  trial,  the  record  must  show  an  exception 
to  the  ruling,  to  present  the  question  on  appeal.  Henley  v.  McNoun^  380 

NOTICE. 
See  Attachment,  1 ;  Bank,  1 ;  Bill  of  Exceptions,  13 ;  Conveyance^ 
3;  County  Commissioners,  1;  Easesient,  2;  Fraudulent  Con- 
veyance, 5  to  8 ;  Injunction,  2 ;  Judgment,  5,  8,  9 ;  Mechanic's 
Lien,  1,  2. 

NOVATION. 

1.  Vendor  and  PurcJiaser,—Mortgage,—Pleading.'- A  comj^lBint  hyH.y 
showing  a  note  and  duly  recorded  mortgage,  made  by  J.  to  D.,  en- 
dowed by  D.  to  F.,  and  by  F.  to  H.,  a  conveyance  of  the  premises  by 
J.  to  E.,  who  agreed  with  J.  to  assume  and  pay  the  mortgage  debt> 
the  debt  due,  and  the  appellant  holding  a  junior  lien, 

Heldf  that  H.'s  acceptance  of  E.'s  promise  did  not  constitute  a  novation,, 
and  therefore  did  not  discharge  the  mortgage  debt,  nor  J.'s  pei-sonal 
liability.  To  constitute  a  novation  there  must  be  the  consent  of  all 
concerned  to  the  creation  of  a  new  obligation  in  extinguishment  of 
the  original  one.  Davis  v.  Hardy f  272 

2.  Payment,— Assignment,— Fraud.—Good  Faith.—Intention.—lt  F.  wa» 
insisting  on  payment  of  the  mortgage  debt,  and  E.,  in  oi^der  to  pay 
him,  obtained  the  money  of  H.,  upon  the  understanding  that  E. 
should  pay  F.  and  procure  him  to  assign  the  note  and  mortgage  to 
H.  as  a  security  for  the  sum  so  advanced  by  H.  and  the  payment  and 
assignments  were  made  accordingly,  in  good  faith,  the  note  and 
mongage  were  not  thereby  extinguished  as  against  a  junior  mort- 
gagor. The  manifest  intention  to  Keep  the  securities  alive  must  pre- 
vail over  the  words  and  formalities  used  in  the  ti*ansaction.  76. 

NUISANCE. 
See  Trespass,  3. 

NUL  TIEL  corporation. 
See  Evidence,  4. 

OFFICIAL  BOND. 
Acknovoledgment  of  Execution,— .Tustices  of  the  Peace,— 'Vh^  official  bond  of 
a  justice  of  the  peace  is  not  invalid  on  account  of  the  failure  of  the 
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principal  and  sureties  tlierein  to  acknowledge  its  execution,  as  re- 
quired by  the  act  of  1865, 1  R.  S.  1876,  p.  195,  where  such  bond  is  ac- 
cepted and  approved  without  the  acknowledgment. 

Brown  v.  8taU^  ex  rel,^  214 

OPINION. 
See  Evidence,  13. 

OUSTER. 
See  Pleading,  6. 

PARTIES. 
See  Execution,  3;  Mortgage,  4. 12;  Pleading,  17;  Practice,  9,10, 

14;  Promissory  Note,  3, 12;  Will.  10, 14. 

1 .  Practice. — Dismissal. — A  mortgagor  w^ho  has  conveyed  his  equity  of  re- 
demption is  not  a  necessary  party  to  a  suit  to  foreclose,  and  may,  there- 
fore, be  dismissed  from  the  case  at  any  stage.    Davis  v.  Hardy,  272 

2.  BigJU  to  Sue, — ^Where  one  has  money  in  his  hands,  which  rightfully 
belongs  to  another,  the  latter  may  sue  for  and  i*ecover  it. 

First  NaVl  Bank,  etc.,  v.  First  NatH  Bank,  etc.,  561 

PARTHTON. 
See  Fraudulent  Conveyance  ;  Pleading,  4. 

PARTITION  FENCE. 
See  Conveyance,  2. 

PARTNERSHIP. 
See  Evidence,  10;  Exemption;  Pleading,  2;  Promissory  Note,  15. 

1.  Execution.--Judgment. — Partner. — Specific  Articles  not  Subject  to  Levy. 
—Specific  articles  of  partnei*8hip  property,  cons^isting  of  less  than  the 
whole,  can  not  be  levied  upon  to  satisfy  the  individual  debt  of  one  of 
the  partners.  The  entire  leviable  property  of  tlie  copartnership  most 
be  seized  by  the  officer  under  the  execution.     Stwnph  v.  Bauer,  157 

2.  Same. — Partner  Furnishing  Capital. — "  Working  Interest. ^^ — IfydiividwU 
Debt. — Where  S.  furnished  the  capital  and  owned  all  the  stock  of  a 
co-partnership,  and  R.  contributed  his  labor  and  experience  and  had 
a  ** working  interest^*  only,  receivinji:  a  share  of  the  net  profits  for  his 
services,  the  property  did  not  become  partnership  property,  but  was 
liable  to  be  seized  and  sold  to  satisfy  the  individual  debts  of  S.     Ih. 

PAYMENT. 
See  Decedents'  Estates,  2,  3;  Evidence,  6, 7;  Novation,  3. 

PERSONAL  PROPERTY. 
See  Chattel  Mortgage;  Evidence,  3,  8  to  10;  Fraud;  Husband 

AND  Wife,  1,  2;  Judgment,  3. 

PLEADING. 
See  Attachment,  2;  Composition  Agreement,  1 ;  Contract,  1, 2, 6; 
Decedents^  Estates,  1, 2,  9;  Estoppel,  1  to  3;  Evidence,  4;  Ex- 
ecution, 2;  Guardian  and  Ward,  4;  Judgment,  14, 16, 18;  Me- 
chanic's Lien,  1;  Mortgage,  12;  Negligence,  1,  8  to  10;  No- 
vation, 1;  Practice,  2, 11, 13;  Promissory  Note,  13, 15;  Real 
Estate,  Action  to  Recover,  1 ;  Replevin  ;  Slander,  1,2;  Taxes, 
3;  Trespass,  1,8. 

1.  Answer. — Reply.— A  reply,  or  answer,  to  a  pleading  must  respond  to 
the  entire  pleading,  or  part  thereof  to  which  it  purports  to  be  ad- 
dressed, or  it  will  be  bad  on  demuirer  for  want  of  sufficient  facts. 

Pouder  v.  Tate,l 

2,  Cross-Complaint. — Co-Partnership. — Fraudulent  Conduct.  —  Reply  of 
Final  Settlement. — Limited  Denial. — Where  the  gravamen  of  the  cause 
of  action  stated  in  a  cross  complaint  is  alleged  fraudulent  and  iUegal 
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conduct  and  acts  of  plaintiff  in  procuring  a  final  settlement  of  co- 
partnership dealings,  a  reply  of  full  and  nnal  settlement  with  knowl- 
edge thereof  does  not  constitute  a  good  defence,  on  demurrer,  to  all 
the  matters  of  fact  relied  upon  in  the  cross  complaint,  and  is  not 
aided  by  a  limited  denial,  in  conclusion,  of  ^^all  the  allegations  of 
the  answer  and  cross  complaint  not  herein  specially  replied  to."  lb, 

3.  Answer  in  Denial. — Legal  Conclusion, — Inconsistent  or  Contrary  Facts, 
— ^An  answer  in  denial  must  be,  not  an  averment  of  a  legal  conclu> 
sion,  but  a  direct  denial  of  the  facts  stated  in  the  complaiut,  or,  if 
argumentative,  it  must  be  by  the  averment  of  Inconsistent  or  con- 
ti'ary  facts.  Nicholson  v.  Caress,  24 

4.  Tenancy  in  Common, — Partition. — Complaint. — Answer. — Adverse  Pos- 
session. — In  a  proceeding  for  partition^  the  complaint  showing  a  ten- 
ancy in  common  between  the  parties,  a  paragraph  of  answer  not  de- 
nying the  tenancy  in  common  and  averring  tuteen  years^  sole,  exclu- 
sive and  undisputed  possession,  <^  under  claim  and  color  of  title, 
openly,  notoriously,  continuously  and  adversely  to  everj'  other  claim 
or  title  whatsoever,"  does  not  constitute  a  good  defence  to  the  alleged 
cause  of  action,  on  demmrer.  /6. 

5.  Same. — Such  averments  mean  simply  that  the  defendant,  as  a  tenant 
in  common,  was  holding  for  the  benefit  of  himself  and  co-tenants» 
adversely  to  all  other  claims.  /6. 

6.  Ouster. — In  such  case,  an  allegation  of  actual  ouster,  or  the  equiva- 
lent, is  necessary  lo  show  a  holding  advei*se  to  the  co-tenant.      Ih* 

7.  Bad  Answer, — Bad  Reply. — ^A  bad  reply  is  good  enough  for  a  bad  an- 
swer, on  demurrer.  Richardson  v.  Seyboldy  3/f 

8.  Answer, — An  answer  must  be  good  for  all  it  purports  to  answer,  or  it 
is  not  good  for  any  purpose.  Moffltt  v.  Roche,  75 

9.  Money  Had  and  Received. — Bill  of  Particulars. — In  an  action  for  the 
recovery  of  money,  where  the  complaint  alleges  that  the  money  was 
had  and  received  for  the  use  of  the  plaintiff,  no  bill  of  particulars, 
thereof  is  necessary.  State,  ex  rel.,  v.  Sims,  328 

10.  Complaint, — In  such  action,  an  allegation  in  the  complaint,  that  the 
money  was  received  from  the  plaintiff  by  the  defendant  at  the  spe- 
cial instance  and  request  of  the  latter,  is  insufiicient  to  show  an  in- 
debtedness or  a  cause  of  action  in  favor  of  the  plaintiff.  Ih. 

11.  Exhibit. —  Variance. — Demurrer, — Where  the  bill  of  particulars  filed 
w^ith  the  complaint,  in  an  action  for  money  had  and  received,  shows 
an  indebtedness  for  money  collected  from  another,  the  complaint  is 
insufficient  on  demm-rer.  lb, 

12.  Presumption. — Demand. — In  the  absence  of  anything  to  the  contrary, 
it  will  be  presumed  that  •■•  money  collected  "  was  lawfully  collected^ 
and,  if  so,  can  not  be  recovered  without  a  demand.  lb, 

13.  Money  Rightfully  Collected. — In  an  action  for  the  recovery  of  money 
collected  by  authority,  unless  wrongfully  converted,  a  demand  must 
be  alleged  and  proved.  lb, 

14.  Ansicer,  Insufficiency  of. --Practice, — ^An  answer  insufiicient  as  to  a  part 
of  the  defendants  uniting  in  it,  is  so  as  to  all.    Robbins  v.  Magee,  381 

15.  An  answer  which  neither  denies  nor  avoids  the  allegations  of  the 

complaint,  is  insufiicient.  lb, 

16.  Demurrer. — An  answer  professing  to  answer  the  entire  complaint,  but 
answering  only  a  part,  is  insufiicient  on  demurrer.  lb, 

17.  Nominal  Party, — Husband  and  Wife, — In  an  action  against  a  husband 
and  wife,  to  enforce  a  lien  against  the  wife^s  real  estate,  he  is  a  nom- 
inal i)arty,  and  defences  pleaded  by  her  are  available  for  him. 

Floore  v.  Steigelmayer,  479 
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18.  Same.^Counter'daim.-^Oeneral  Fcrdic^.— Where,  in  such  case.)  the 
husband  sets  up  separate  defences,  and  the  wife  makes  a  counter- 
claim for  damages,  praying  a  cancellation  or  satisfaction  of  the  plain- 
tiff's lien,  a  general  verdict  for  the  defendants  is  sufficient.  lb. 

19.  Bevievo  of  Judgment, — Complaint, — Becord. — ^It  is  sufHcient  in  a  com- 
plaint for  review  to  set  out  so  much  of  the  record  as  would  be  neces- 
sary in  case  of  a  direct  appeal.    Irrelevant  parts  should  be  omitted. 

Stevens  v.  City  of  Logansporty  498 

20.  Demurrer. — Waiver. — Filing  an  answer  before  there  has  been  aroling 
on  demurrer,  waives  the  demuiTer.      The  Boards  etc.j  v.  AdamSf  504 

21.  County  Commissioners. — ^The  same  degree  of  strictness  in  pleading  is 
not  required  in  commissioners'  courts  as  in  courts  of  general  superior 
jurisdiction.  lb. 

22.  Statute  of  Limitations. — Demurrer, — In  an  action  on  account,  where  it 
appeared  in  the  complaint  that  the  statute  of  limitations  had  run 
against  the  claim  sued  on,  but  it  did  not  appear  that  such  claimant  was 
not  within  some  of  the  exceptions  in  such  statute,  a  demurrer  thereto 
was  properly  overruled.  lb. 

23.  Bad  Answer  not  Cured  by  Beply . — Harmless  Error. — In  an  action  for  tort, 
the  wife's  answer  of  coverture  is  not  cured  by  the  plaiutifif^s  reply, 
that  the  wife  voluntarily,  and  without  the  coercion  of  her  husband, 
committed  the  alleged  tort;  and  the  error  of  the  court,  in  overruling 
a  demurrer  to  such  answer,  is  not  rendered  harmless  by  overruling  a 
demurrer  to  such  reply.  Stockwell  v.  Thomas^  506 

24.  An  answer,  purporting  to  be  in  bar  of  the  entire  cause  of  action,  but 
answering  only  a  part,  is  bad  on  demurrer.        Mark  v.  Murphy,  534 

25.  Cross  Complaint. — Prayer  for  Belief. — ^A  cross  complaint  which  states 
a  cause  of  action  in  favor  of  the  defendant,  is  not  insufficient  on  de- 
murrer for  want  of  facts,  merely  because  it  demands  more  relief  than 
the  defendant  is  entitled  to.  lb. 

26.  Practice. — Prayer  for  Belief . — A  bad  prayer  for  relief,  or  a  prayer  lor 
improper  relief,  will  not  vitiate  a  pleading  otherwise  sufficient,  and  a 
demuiTcr  to  a  pleading,  for  the  want  of  lacts,  will  not  reach  objec- 
tions to  its  prayer  for  relief.  lb. 

PRACTICE. 
See  Attorney;  Bill  op  Exceptions;  Bastardy,  2;  Contract,  3; 
Costs;  Criminal  Law,  3,  4,  6,  7;  Decedents'  Estates,  9;  Evi- 
dence, 4, 5, 8  to  10, 12 ;  Execution,  2 ;  Habeas  Corpus  ;  Instruc- 
tion, 5 ;  JpDGMENT,  10, 14 ;  Mechanic's  Lien,  6, 8;  Mortgage,  12; 
New  Trial;  Parties;  Pleading,  14,  26;  Promissory  Note,  U, 
15;  Receiver;  Special  Finding;  Supreme  Court;  Verdict,  1. 

1.  Judgment. — Finding. —  Verdict. — ^Where  there  are  issues  of  fact  in  a 
case,  neither  party  can  have  a  judgment  in  his  favor,  unless  he  has  a 
finding  or  verdict  to  support  it.  Nicholson  v.  Caress,  24 

2.  Motion  to  Strike  Out.— Pleading. — ^As  a  rule,  no  available  error  is  com- 
mitted in  overruling  a  motion  to  strike  out  a  pleading  or  parts  there- 
of. City  of  CrawfordsvUle  v.  Boots,  32 

3.  General  Verdict. — Special  Finding. — Bejected  Interrogatory. — ^MThere  a 
general  verdict  is  sustained  by  the  special  finding,  and  an  affirmative 
answer  to  a  rejected  interrogatory  could  not  have  controlled  the  gen- 
eral verdict,  no  error  was  committed  by  the  refusal  of  the  court  to 
submit  it  to  the  jury.  Huston  v.  McCloskey,  38 

4.  Assignment  of  JFrror.— That  the  trial  court  en-ed  in  making  special 
findings  of  facts  contraiy  to  the  evidence,  is  not  a  proper  assignment 
of  error,  but  ground  for  a  new  trial.  Bichardson  v.  Seybold,  85 
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5.  (Ejections  to  Evidence, — Presumption. — ^Where  evidence  is  admitted 
over  objection,  the  grounds  of  the  objection  must  be  made  to  appear 
to  render  it  available ;  but,  where  evidence  has  been  excluded,  the 

f  round  is  immaterial,  and  the  action  of  the  trial  court  is  presumed  to 
ave  been  right,  the  contrary  not  appearing.    Abshire  v.  Williams^  97 

6.  Superior  Court. — Assignment  of  Error. — New  Trial. — ^Alleged  causes 
for  a  new  trial  can  not  be  made  the  basis  of  independent  specifica- 
tions of  error  in  an  assignment  at  general  term  of  a  superior  court. 
A  specification  of  error  in  overruling  the  motion  for  a  new  trial  pre- 
sents the  errors  involved  in  that  ruling.  Smith  v.  Harris^  104 

7.  Same. — Surprise.^  Trial. — Advancing  Cause. — Postponement. — If  sur- 
prised by  the  action  of  the  court  in  advancing  a  cause,  and  if  not 
ready  for  trial,  a  party  must  make  a  showing  of  the  facts  and  move 
for  a  postponement;  but,  unless  injured,  he  can  not  complain  of  the 
action  as  error.  Ih. 

8.  Same. — Contradictory  Statements.— Affidavits. —  Witness. —  Diligence. — 
Affidavits  showing  the  previous  contradictoiy  testimony  of  witnesses 
do  not  make  a  good  cause  of  surprise,  where,  by  reasonable  diligence, 
the  affiants  could  have  been  introduced  as  witnesses  on  the  tiial  as 
well  as  on  a  new  trial.  lb. 

9.  Defect  of  Parties. — Demurrer. — Plea  in  Abatement. — New  Trial. — That 
there  is  a  defect  of  parties  is  not  cause  for  a  new  trial,  but  the  ques- 
tion should  be  raised  by  demuiTcr  or  plea  in  abatement. 

Gleaveland  v.  Vajen,  146 

10.  Same. — Superior  Court. — Appeal. — Waiver. — A  defendant  appealing 
and  assigning  as  errors,  at  general  term  of  a  superior  court,  that  the 
plaintiff  was  not  the  proper  party,  and  that  his  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  but  not  having  at  spe- 
cial term  demuiTed  or  moved  that  the  complaint  be  made  more  spe- 
cific, must  be  deemed  to  have  waived  the  errors  specified.  /&• 

1 1 .  Same . — Pleading. — Defective  Complaint  Cured  by  Verdict. — A  complaint, 
defective  in  not  alleging  a  refusal  of  the  proper  party  to  bring  the 
action,  if  not  demurred  to,  is  cured  by  a  verdict  in  favor  of  a  plaintiff 
having  a  beneficial  personal  interest.  lb. 

12.  Judgment  on  Default  OverPlea.-^  Trial  by  Jury. —  Waiver. — ^Under  sec- 
tion 340  of  the  code,  2  R.  S.  1876,  p.  173,  a  defendant,  who  has 
pleaded  to  the  action  but  fails  to  appear  at  the  trial,  waives  the  right 
to  have  the  issues  tried  by  a  jury.  Terrell  v.  The  State,  68  Ind.  155, 
overruled.  ^    Love  v.  Hally  326 

13.  Failure  to  Appear,  Effect  of.— Pleading. —The  failure  of  a  defendant, 
who  has  pleaded,  to  appear  at  the  trial,  does  not  take  out  his  plead- 
ing as  the  withdrawal  of  his  appearance  would.  lb, 

14.  Cross  Bill. — Parties. — Process.— When,  in  a  proceeding  in  chancery, 
a  defendant  seeks  relief  against  a  co-defendant  as  to  matters  not  ap- 
parent on  the  face  of  the  original  bill,  he  must  file  his  cross  bill,  mak- 
ing parties  thereto  such  of  his  co-defendants  and  such  othei-s  as  are 
necessary  to  the  relief  demanded,  and  process  is  required  to  bring 
Buch  co-defendants,  as  well  as  others  who  may  be  impleaded  with 
them,  into  court;  and  this  rule  of  practice  is  applicable  to  analogous 
proceedings  under  the  code.  Svfift  v.  BrumfUld^  472 

15.  Amendment. — Change  of  Issties. — Be- Swearing  Jury. — In  an  action  to 
oompel  the  execution  of  a  trust  in  regard  to  real  estate,  after  the  evi- 
dence was  heard  the  complaint  was  dismissed .  A  counter-claim  had 
been  pleaded  jointly  by  two  defendants.  After  the  dismissal  of  the 
suit,  the  counter-claim  was  dismissed  as  to  one  of  the  defendants,  and 
then,  after  the  court  had  begun  to  instruct  the  jury,  and  was  stating 
the  issues  to  the  jnry,  ilie  remaining  defendant  was  permitted  to 
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amend  the  counter-claim  by  striking  out  the  name  of  the  dismissed 
defendant  and  all  allegations  of  title  in  him.  The  evidence  showed 
that  there  had  been  a  conveyance  of  the  real  estate  to  the  dismissed 
defendant  by  the  one  remaining,  which  was  in  fact  a  mortga^,  and 
that  it  had  been  paid  and  the  land  reconveyed  to  the  remaining  de- 
fendant. 
Heldy  that  the  amendment  did  not  change  the  issues  so  as  to  require  the 
jury  to  be  re-sworn.  Becord  v.  Ketchanif  482 

16.  Demurrer, — Judginent. — Appeal. — The  sustaining  of  a  demurrer  to  a 
complaint,  without  any  further  action  thereon,  is  not  a  final  judg- 
ment from  which  an  appeal  lies  to  the  Supreme  Court. 

Brannock  v.  Stoeker,  573 

PREFERRED  CREDITOR. 
See  Husband  and  Wife,  8;  Judgment,  6,  7. 

PRESUMPTION. 
See  Criminal  Law,  8,  9;  Fraud,  3;  Gravel  Road,  3;  Instruction, 
5;  Judgment,  17;  Jurisdiction;  Pleading,  12;  Practice,  6; 
Riparian  Rights,  2;  Supreme  Court,  14,  21. 

PRINCIPAL  AND  AGENT. 
See  Bank;  Contract,  3;  Evidence,  20;  Master  and  Sertant; 

Promissory  Note,  7. 
Bankruptcy  of  Agent, — Bevocation. — ^The  bankruptcy  or  insolvency  of  an 
agent  operates  as  a  revocation  of  his  authority. 

First  NatH  Bank^  etc,^  v.  First  NaVl  Bank,  etc.,  561 

PRINCIPAL  AND  SURETY. 
See  Promissory  Note,  14, 16. 

PRIVITY  OF  ESTATE. 
See  Conveyance,  2. 

PROBATE  COURT. 
See  Will,  13. 

PROMISE. 
See  Husband  and  Wife,  5 ;  Marriage  Contract. 

PROMISSORY  NOTE. 
See  Decedents'  Estates,  1;  Evidence,  6,  7;  Mortgage,  8. 

1.  Decedents*  Estates. — Devastavit, — Administrator  as  Payee. — ^A  note  exe- 
cuted and  made  payable  to  an  administrator,  for  a  debt  due  the  es- 
tate, is  property  of  the  estate,  and  his  trapsfer  of  it  without  consider- 
ation is  a  devastavit  or  wasting  of  the  assets  of  the  estate.  Thomasson 
V.  Brown,  43  Ind.  203,  distlDguished.  Krutz  v.  Stewart,  9 

2.  Same. — Answer. — Devastavit. — Knowledge  of  Holder. — An  answer  to  a 
complaint  on  a  promissory  note,  that  it  belonged  to  the  estate  of  a 
deceased  person,  and  that  the  plaintiff  receivedit  of  the  administra- 
tor, with  full  knowledge  of  the  fact,  and  without  consideration,  con- 
tains a  good  defence.  Ih. 

3.  Same, — Beal  Party  in  Interest, — Such  an  answer  shows  that  the  plain- 
tiff is  not  the  real  party  in  interest,  and,  for  that  reason,  is  good.  Ih. 

4.  Same.— The  question  of  the  suificiency  of  such  an  answer  does  not 
turn  upon  the  administrator's  capacity  to  endorse,  but  upon  the  cir- 
cumstances attending  the  endorsement.  -  Ih, 

5.  Action  by  Bemote  Endorsee. — Consideration. — Duress. — Evidence. — On 
trial  of  an  action  by  an  assignee,  before  maturity,  against  the  maker, 
of  a  promissory  note,  payable  at  a  bank,  to  the  H.  C.  M.  Company  or 
bearer,  execution  of  the  note  beiiig^JKlunr  rod,  evidence  that  it  was  given 
for  some  wire  clothes  line,  and  In  consideration  of  the  cancellation  of 
a  contract  to  sell  it,  and  that  it  was  endorsed  by  the  company  to  its 
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president,  who  delivered  it  to  plaintiff,  did  not  sustain  flndlnge  for 
the  defendant,  that  it  was  executed  under  duress,  or  without  consid- 
eration, or  that  its  consideration  had  failed,  or  that  the  plaintijS  was 
not  an  innocent  holder.  Peckham  y.  Hendren^  47 

d«  Same. — Threatened  Suit  not  Duress. — ^The  execution  of  a  note  to  avoid 
an  expensive  lawsuit,  threatened  by  the  holder  of  an  account,'  is  not 
duress.  Where  one  has  the  right  and  the  law  with  him  and  his  free- 
will, he  can  not  claim  to  have  yielded  to  the  wrong,  and  that  the 
court  must  assist  him  to  a  reclamation.  lb. 

7.  Same, — Offlcer  of  Corporation. — Imputable  Knowledge. — ^Knowledge  is 
imputable  to  a  corporation  hj  the  acts  of  its  agent,  but  will  not  be 
imputed  to  an  oflQcer  thereof  in  a  transaction  between  him  and  the 
corporation,  in  which  he  is  acting  for  himself  and  not  for  it.  lb. 

8.  Same. — Non-BeMent  Assignee. — Innocent  Holder. — Circumstances  of 
Execution. — ^A  non-resident  assignee,  for  value  and  before  maturity, 
of  a  note  payable  at^a  banlc,  has  a  right  to  assume  that  the  note  was 
valid  and  founded  upon  a  valid  consideration,  and  the  law  does  not 
Impose  on  him  the  burden  of  inquiring  into  the  circumstances  under 
wldch  it  was  given.  lb. 

9.  Consideration. — Assessment. — Turnpike. — Although  a  turnpike  assess- 
ment which  does  not  include  all  the  land  liable  to  be  assessed  is 
void,  and  a  note  given  for  it  without  knowledge  of  the  illegaJity  is 
without  consideration,  one  having  such  knowledge  may  join  with 
others  to  have  the  road  completed  and  give  a  note  for  the  amount  of 
bis  assessment,  against  which  such  illegality  will  be  no  defence. 

Williams  v.  The  Pendleton^  etc.,  T.  P.  Co.y  87 

10.  Action  for  Full  Amount.— Part  Payment  of  Amount  in  Default. — ^After 
action  brought  upon  a  note  ffiven  to  a  biiUding  association,  such  note 
being  whol^  due  because  of  default  in  payment  of  interest,  associa- 
tion fines  and  dues,  no  payment  of  a  part  or  all  of  the  amount  in  de- 
fault, in  the  absence  of  an  agreement,  would  have  the  effect  to  ren- 
der the  note  not  due.       Stephens  v.  Huntington^  etc.,  Association,  109 

11.  Same. — Evidence. — Conflicting  Testimony  as  to  Terms  of  Agreement. — 
On  trial  of  such  action,  the  testimony  of  the  parties  as  to  the  terms 
of  such  an  agreement  being  in  conflict,  the  Supreme  Court  can  not 
sav  that  the  trial  court  erred  in  finding  that  they  had  not  been  com- 
plied with.  lb. 

12.  Practice.'-Parties.—Payee.'—Assignor.'-'ThepAyee  named  in  a  promis- 
sory note,  who  did  not  accept  it,  is  not  an  assignor,  and  is  not  a  neces- 
sary party  defendant  to  an  action  by  the  actual  payee  of  the  note, 
under  section  6,  2  B.  S.  1876,  p.  35.  Hhyan  v.  Dunnigan,  1 78 

13.  Complaint.^A.  complaint  on  a  promissoiv  note,  alleging  that  it  was 
drawn  and  signed  for  the  purpose  of  being  delivered  to  the  payee; 
but,  he  not  having  accepted  it,  the  makers  delivered  it  to  the  plain- 
tiff, and  accepted  liis  money  therefor,  shows  facts  equivalent  to  an 
averment  that  they  made  meir  note  to  him,  by  the  name  of  the 
payee.  lb* 

14.  Application  of  Bank  Deposits  of  Maker  to  Payment^^Disduirge  of  Sure- 
ties. -^Deposits  not  Collateral  Security  or  Held  in  Trust  by  Bank  for 
Sureties.— C?ieck.--In  an  action  by  a  bank  upon  a  promissory  note,, 
the  sureties  answered,  alleging  that  the  note  was  given  for  money 
borrowed  from  the  bank  by  their  principal,  and  that  they  were  sure- 
ties only  therein,  which  the  bank  knew  at  the  time  the  note  was  exe- 
cuted; that,  prior  to  its  maturity,  the  principal  consented  and  di- 
rected the  bank  to  allow  and  pay  the  note,  after  its  maturity,  out  o£ 
his  general  deposits  therein ;  that,  after  its  maturity,  the  bank  had, 
of  the  funds  of  the  principal  on  deposit,  more  than  sufficient  to  pay 
the  note  and  interest;  that  the  bank  failed  to  apply  the  funds  of  the 

Vol.  76.— 41 


642  INDEX. 

principal  bo  deposited  in  payment  of  the  note,  but,  subsequent  to  its 
maturity,  suffered  the  principal  to  check  his  funds  out  of  the  bank. 
Wherefore  they  claim  that  they  are  released. 

Held,  on  demurrer,  that  the  answer  was  insufficient. 

Meld,  also,  that  the  failure  of  the  bank  to  apply  to  the  payment  of  the 
note  the  money  which  the  principal  had  on  general  deposit  in  the 
bank*  at  and  after  the  maturity  of  the  note  did  not  discharge  the 
sureties. 

Held^  also,  that  the  bank  had  a  right  to  apply  the  money  which  the  prin- 
cipal had  on  general  deposit  after  the  maturity  of  the  note,  to  its 
payment,  with  or  without  the  consent  or  direction  of  the  principal; 
but  that  the  checks  subsequently  drawn  by  him  were  a  withdrawal  of 
his  previous  directions  upon  ^e  subject. 

Held,  also,  that  it  was  competent  for  the  bank  and  the  depositor  to  make 
any  disposition  of  the  deposits,  before  their  actual  application,whidi 
they  mi^ht  see  proper. 

Held,  also,  tnat  the  debt  due  from  the  bank  to  the  principal  on  his  deport 
accojtnt  was  neither  collateral  security  to  the  debt  due  on  the  note 
to  the  bank,  nor  were  such  deposits  held  by  the  bank  as  trust  funds 
for  the  sureties  on  the  note.     Second  National  Banky  etc*,  v.  HUl,  223 

15.  Partnership. — Answer. — Practice. — ^In  a  suit  upon  a  note  alleged  to 
have  been  executed  by  0.  &  T.  by  their  firm  name,  T.  answered  that 
Cf.  had  executed  the  note  for  his  individual  debt,  without  authority 
to  bind  the  firm. 

Held,  that,  as  the  execution  of  the  note  was  not  denied  under  oath,  its 
production  in  evidence  entitled  the  plaintiff  to  judgment. 

TaWoU  V.  Kennedy,  282 

16.  Fraudulent  Perversion  of. — Principal  and  Surety. — Belease  of  Surety. — 
Where  a  note  is  executed  by  one  as  the  surety  for  another,  upon  an 
agreement  between  the  principal  and  the  payee,  which  is  communi- 
cated to  the  surety  at  or  before  his  execution  of  the  note,  that  it  shall 
be  applied  to  a  specified  purpose,  and  the  principal  and  payee,  witli- 
out  the  knowledge  or  consent  of  the  surety,  afterward  apply  such  note 
to  another  and  different  purpose,  such  perversion  or  misapplication 
of  the  note  will  release  the  surety  from  liability  thereon,  and  constitute 
a  good  defence  in  his  behalf  to  a  suit  on  such  note  by  the  payee  or 
his  representatives.  Johnston  v.  May,  293 

17.  Material  Alteration. — Where,  after  the  execution  of  a  note  bv  one  as 
the  surety  for  another,  it  is  left  in  the  hands  of  the  principal  for  de- 
livery to  the  payee,  and,  before  or  at  the  time  of  such  delivery,  such 
note  is  materially  altered  by  the  principal  or  by  the  payee,  or  by 
both,  without  the  knowledge  or  consent  of  the  surety,  such  alteration 
will  discharge  and  release  the  surety  from  any  liability  on  the  note, 
in  the  hands  of  the  payee  or  his  representatives.  And.  in  such  a 
case,  it  is  immaterial  whether  the  alteration  of  the  note  is  effected 
by  erasure,  or  by  interlineation,  or  by  an  endorsement  on  the  note, 
or  whether  the  alteration  enlarges  or  reduces  the  amount  of  the  note; 
as,  in  either  case,  the  altered  note  is  not  the  note  of  the  surety,  and 
is  not  binding  on  him.  Ih. 

18.  Payee. — Failure  of  Consideration. — Parol  Evidence. — A  promissory 
note  contains  only  the  contract  of  the  maker,  and  proof  by  parol  of 
the  payee^s  part  of  the  contract  is  not  contradicting  the  terms  of  the 
note;  and,  in  an  action  thereon,  a  want  or  failure  of  consideration 
can  be  pleaded  as  a  defence  thereto,  and  proved  by  parol  evidence. 

Pierce  v.  Hight,  355 

19.  Action  by  Assignee  against  Assignor. — Diligence. — Proof  by  the  as- 
signee of  a  promissory  note,  in  an  action  against  the  assizor,  that 
he  had  obtained  judgment  against  the  maker,  in  an  action  com- 
menced at  the  first  term  of  court  after  it  became  due,  that  execution 
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was  duly  issued,  and  that  the  maker  had  no  property  subject  to  exe- 
cution, out  of  which  the  judgment  could  be  made,  is  sufficient  to  en- 
title him  to  a  recovery.  Ilea  y.  Watson^  359 

20.  Same, — Duty  of  Assignee, — Property  FraudulemOy  Conveyed, — ^While 
tibie  assignee  of  a  promissory  note  is  bound  to  make  prompt  use  of  all 
ordinary  legal  process  to  collect  fromthe  maker,  he  is  not  Bound  to  re- 
sort to  extraordinary  measures  to  reach  property  supposed  to  have 
been  conveyed  for  the  purpose  of  defrauding  creditors.  Ih, 

"21 .  Endorser, —Judffment. — ^The  assignee  of  a  judgment  rendered  upon  an 
endorsed  promissory  note  can  not  maintain  an  action  a^inst  the  en- 
dorser on  the  note.  Kelsey  v.  McCaughXin^  379 

22.  Set-Off  by  Endorsee. — Evidence, — ^In  a  suit  upon  contract,  where  the 
defendant  pleads,  by  way  of  set-off,  that  he  is  the  owner  and  holder 
of  certain  promissory  notes,  executed  by  the  plaintiff  to  certain  per- 
sons, and  endorsed  by  them  in  writing  to  the  defendant  before  the 
commencement  of  the  suit,  proof  of  such  endorsement  is  necessary  to 
any  recovery  by  defendant  upon  his  set-off.       JSadley  v.  Wray^  476 

PROXIMATE  CAUSE. 
See  IfEGLiGENCE,  3  to  7;  Verdict,  8. 

PUBLIC  INDECENCY. 
See  Criminal  Law,  11. 

PUBLIC  PLACE. 
See  Criminal  Law,  11, 12. 

QUESTION  OF  FACT. 
See  Fbavp,  2;  Instruction,  9;  Verdict,  9. 

RAILROAD. 
See  Negligence,  1  to  7. 

REAL  ESTATE. 
Bee  Composition  Agreement,  2;  Contract,  5,  6;  Decedents^  Es- 
tates, 10;  Execution,  1,2;  Judgment,  9;  Real  Estate,  Action 
to  Recover;  Receiver,  3. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Riparian  Rights. 

1.  Pleading. — Answer. — Disclaimer, — In  an  action  to  recover  real  estate 
described  in  the  complaint  as  bounded  on  the  west  by  the  eastern 
boundary  line  of  a  town,  an  answer  that  the  defendant  was  not  in 
possession  of  any  part  of  said  land  lying  east  of  said  line,  and  dis- 
claiming any  title  thereto,  but  averring  that  plaintiff  had  no  title  to 
any  of  the  land  Ijring  west  of  said  boundary  line,  did  not  respond  to 
the  allegations  in  the  complaint  that  he  unlawfully  kept  plaintiff  out 
of  possession  thereof,  and  created,  if  any,  a  defective  issue. 

Hill  V.  Forkner^  115 

2.  Same, — Location  of  Boundary, ^Evidence, —  In  such  case,  plaintiff's  , 
light  to  possession  being  conceded  by  the  disclaimer,  the  location  of 
the  eastern  boundary  of  the  town  was  not  a  question  in  controversy, 
and  evidence  relative  thereto  was  immaterial.  Ih, 

"8.  Sam^, — Nominal  Damages, — In  such  case,  under  section  610,  2  R.  S. 
1876,  p.  254,  proof  of  actual  pecuniary  damages  is  not  necessary  to 
entitle  one  to  nominal  damages  for  an  invasion  of  his  right  to  posses- 
sion of  real  estate,  and  one  dollar  is  not  excessive.  Ih, 

4.  Same, — Judgment. — ^A  judgment  will  not  be  reversed  because  of  a 
very  small  excess  of  nominal  damages.  Ih, 

5.  Same. — Exemplary  Damages, — In  such  action,  one  who  recovers  is  en- 
titled to  recover  for  the  use  and  occupation  of  the  premises  for  a  pe- 
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riod  not  exceeding  siz  yean,  and,  in  cases  of  wantx>n  aggression,  ez- 
emplaiy  damages  may  be  awarded.  lb. 

RECEIPT. 
See  Evidence,  6, 11. 

BECEIVER. 

1.  JippoirOment  of.—Practice.-'Appeal.^An  appeal  from  an  order  of  the 

court  for  the  appointment  of  a  receiver  during  the  pendency  of  an 

action  must  be  taken  within  ten  days  from  the  time  such  order  was 

made.  Vance  v.  Schayer^  194 

2«  Appointment  <tfter  Decree.— A  receiver  may  be  appointed  after  decree, 
though  not  prayed  for  in  the  original  bill.    Connelly  v.  Dickson^  440 

3«  Beal  Estate. — Bents  and  Profits  during  Tear  for  Redemption.  —  The 
court  may  appoint  a  receiver  of  the  rents  and  profits  of  real  estate 
sold  on  execution  or  decree,  during  the  year  allowed  for  redemption, 
when  necessary  to  secure  ample  justice  to  the  parties.  The  sixth 
clause  of  sec.  199  of  the  code,  2  R.  S.  1876,  p.  144,  embodies  and  re> 
enacts  the  equity  rule  on  the  subject.  Ih. 

RECITALS. 
See  Bill  of  Exceptions,  14. 

RECORD. 

See  Bill  of  Exceptions,  2, 4, 7, 13,  14;_Criminal  Law,  4;  £vn>ENCBy 

19;  Kew  Trial,  6,  6;  Pleading,  19;  Summons,  5. 

REDEMPTION. 
See  Mortgage,  3 ;  Receiver,  3. 

1.  Statute  CotMlmeil.— The  last  clause  of  sec.  2  of  the  act  of  June  4thr 
1861,  2  R.  S.  1876,  p.  220,  should  be  interpreted  as  if  it  read:  *'The 
purchaser  shall  not  be  entitled  to  possession  of  the  premises  for  one 
year  after  the  sale,  but  in  ease  they  are  not  redeemed  at  the  end  of 
the  year,  as  provided  in  this  act,  the  owner  or  occupant  shall  be  ac- 
countable to  him  for  their  reasonable  rents  and  profits.*' 

Connelly  v.  Diekson^  440 

2.  8ame,—BeUaU)n  of  Parties.— Trastee. — SembU^  that  during  the  year 
allowed  for  redemption  the  occupant  is  a  trustee,  both  of  the  land 
and  of  the  rents  and  profits,  for  the  use  of  the  purchaser,  if  a  redemp- 
tion is  not  effected,  J5» 

RELEASE  OF  SURETY. 
See  Promissory  Note,  16, 17. 

REMAINDER. 
See  Will,  2, 16. 

REMONSTRANCE. 
See  Liquor  Law,  6, 6. 

RENTS. 
See  Decedents^  Estate8,10,12  ;  Landlord  and  Tenant,!  ;  Beceiveb,S. 

REPLEVIN. 
PUading.-^ABngnee.— Complaint.— Right  of  Possessian.-^Proof.^'la,  re- 
pleidn,  an  assignee  need  not  allege  in  his  complaint  that  he  is  the 
owner  of  the  Koods,  ^^as  assignee!^'  He  may  aver  his  tiUe  generally^ 
and  prove  su<m  facts  as  show  a  general  or  special  property  and  zi^t 
of  possession.  S5rug  v.  MeGiUiardtiS 

RESCISSION. 
See  Contract,  6. 

RES  GEST.^. 
See  Evidence,  17. 
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BESPONDEAT  SUPERIOR. 
See  Master  and  Sbbyant. 

REVIEW  OF  JUDGMENT. 
See  Judgment,  14;  Pleading,  19. 

REVOCATION. 
See  Bank;  Principal  and  Agent;  Will,  17, 18. 

RIPARIAN  RIGHTS. 

1.  UnUed  States  Survey.— Conveyance  by  Metes  and  Bounds.—ln  1858  the 
United  States  issued  to  A.  a  patent  for  tbe  west  (  of  the  southwest  i 
of  section  6,townsliip  6  north,  range  6  west.  In  1851  the  United 
States  granted  to  the  State  of  Indiana,  as  swamp  lands,  and  January 
4tb,  1854,  A.  purchased  from  the  State,  the  east  i  of  the  southwest  i 
of  said  section,  and  obtained  a  patent  therefor.  The  subdivlBions 
named  above  were  as  laid  off  and  designated  in  the  original  suryej, 

•  under  the  direction  of  the  Surveyor  General  of  the  United  States.  In 
1843  a  re-survey  of  these  lands  was  made  by  the  direction  of  said  of- 
ficer, under  the  act  of  Congress  of  March  3d,  1837,  including  in  said 
survey  a  pond  covering  a  portion  of  said  land,  and  the  tract-beok  re- 
turned with  said  survey  designated  a  certain  part  of  said  land  as  the 
^'southwest  fraction  of  said  section,  town  and  range, ^'  etc.,  describing 
it  by  metes  and  bounds  corresponding  on  the  north  and  east  to  the 
meandering  of  the  shore  of  said  pond ;  and  In  1845  the  United  States 
granted  said  southwest  fraction  to  the  State  for  the  Wabash  and  Erie 
Canal,  which,  on  June  1st,  1869,  sold  the  same  to  the  remote  grantor 
of  B.,  who  claims  title,  and  Is  in  possession  under  an  unbroken  chain 
of  deeds,  duly  recorded,  this  fraction  containing  39  acres,  and  being 
bounded  on  the  nortib  and  east  by  a  marshy  pond,  not  navigable. 

JSeldf  that  A.  is  the  owner  of  all  the  land  covered  by  the  patents  issued  to 
him  except  the  39-acre  fraction,  and  that  B.  is  not  the  owner  or  en- 
titled, by  reason  of  any  riparian  rights,  to  the  possession  of  anvthing 
more  than  is  included  in  the  bounoaries  of  said  fraction,  and  the  fact 
that  the  land  border^  on  said  pond  does  not  ghre  him  a  right  to  pos- 
session to  the  center  of  said  pond,  the  originafsurvey  of  the  pond  and 
margins  having  been  made  as  though  the  whole  were  dry  land. 

J7e{d,  also,  that,  where  one  purchases  mnd  bordering  on  non-navigable 
water,  he  can  not  maintain  a  claim  of  title  to  the  center  of  the  water, 
where  such  a  claim  would  overlap  the  section  lines  as  surveyed. 

Edvfards  v.  Ogle,  302 

2.  Same.—PresumptUm.^AGt  of  Congress  of  March  3d^  1845.— The  act 
of  Congress  of  March  3d,  1845,  gave  to  the  State  one  moiety  of  all  un- 
sold and  otherwise  unencumbered  lands  in  the  Vincennes  district,  to 
aid  ^e  State  in  its  internal  improvement  work,  the  moiety  to  be  se- 
lected by  commissioners  as  therein  provided ;  and  the  presumpUon  is 
that,  where  the  commissioners  selected  fractional  sections,  such  se- 
lection was  necessary  to  carry  out  the  provisions  of  the  act  requiring 
an  equal  division.  lb. 

SALE. 

jQte  Fraud;  Husband  and  Wife,  2;  Judgment,  1,  9;  Liquor  Law,  1 

to  4;  Mortgage,  10, 11;  Taxes;  Will,  14, 15. 

SCHOOL  LAW. 
See  County  Treasurer. 
Common  School  Fund.— Desperate  Claim.— Contraet.—The  State  Superin- 
tendent of  Public  Instruction  and  the  State  Auditor  are  authorized 
by  law  to  emplov  an  attorney  to  collect  a  desperate  claim  due  the 
common  school  fund  of  the  State,  and  their  contract  in  this  behalf  is 
the  contract  of  the  State.  StatSf  ex  rel.t  v.  Sims^  328 
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SCHOOL  TAX. 
See  County  Tbbasubib. 

SEDUCTION. 
See  Marriage  Contract,  3, 4. 

SELF-DEFENCE. 
BuU  in  CivQ  ilctiofw.— Where  one  acts  upon  appearances  of  actoal  and 
immediate  danger,  and  sincerely  believes  that  he  is  in  danger 
of  suffering  great  bodily  harm,  he  can  not  be  held  liable  in  damages 
for  iniuries  resulting  from  acts  done  by  him  in  the  proper  and  rea- 
sonable defence  of  nis  persou.  The  rule  of  self-defence  being  the 
same  in  civil  actions  as  m  criminal  prosecutions,  what  would  justify 
one  who  is  assailed  by  another,  in  repelling  the  assault  by  force,  will 
shield  him  from  damages  in  civil  proceedings.     BcJcer  v.  Oausin,  31 7 

SERVICE  OF  PROCESS. 
See  Injunction,  2;  Judomrnt,  5, 11, 16, 17;  Summons,  3. 

SET-OFF. 
See  Promissory  Note,  22. 

SETTLEMENT. 
See  Pleading,  2. 

SHERIFF'S  RETURN. 
See  Summons,  4. 

SHERIFF'S  SALE. 
See  Fraudulent  Convetanoe,  5,  6;  Judgment,  9;  Taxes,  3. 

SLANDER. 

1.  Words  not  Actionable  Per  Se^ — Pleading, — ^Words  not  actionable  perse 
may  be  made  to  appear  actionable  by  averring  such  extrinsic  fsLCts  as 
will  show  that  they  were  intended  and  understood  to  be  slanderous. 

Works  V.  Stevensy  181 

2.  Pleading. — Complaint. — Words  Actionable  Per  Se.—lxi  an  action  for 
slander,  where  the  words  charged  to  have  been  spoken  are  action- 
able per  sCi  it  is  not  necessary  mat  the  complaint  should  name  the 
persons,  in  whose  presence  and  hearing  they  were  spolcen. 

Marks  v.  Jacobs^  210 

3.  Where  the  words  charged  in  the  complaint,  in  an  action  for  slander, 
are  actionable  per  ae,  the  amount  of  damages  is  exclusively  within 
the  sound  discretion  of  the  jury.  /6. 

4.  Soffne. — Evidence. — ^In  such  case,  it  is  not  error  to  permit  the  plaintiff 
to  testify  to  matters  in  rebuttal,  where  the  defendant  has  been  allow- 
ed to  give  testimony  tending  to  show  the  plaintifC^s  guilt  of  the 
charges,  in  mitigation  of  damages.  lb. 

6.  Evidence. — Variance. — Time. — It  is  not  necessary  to  prove  that  the- 
slanderous  words  were  uttered  on  the  particular  day  named  in  the 
complaint.  Smith  v.  Smithy  356 

6.  Same, — Evidence  in  Mitigation. — ^The  defendant  had  accused  the  plain- 
tiff of  forging  a  receipt,  against  a  mortgage,  for  #G00,  and  offered  to 
prove  in  mitigation  that  the  plaintiff  had  said  that  the  foreclosure  of 
the  mortgage  would  ruin  him,  claiming  that  this  would  tend  to  show 
that  the  defendant  acted  in  good  faith  in  accusing  the  plaintiff  of 
forging  the  receipt. 
Heldj  that,  if  not  too  remote  for  admission  at  all,  there  was  no  error  in 
exchiding  the  evidence  as  offered,  because  it  was  not  proposed  ta 
show  that  the  defendant  Icnew  of  the  declaration  at  the  time  he  made 
the  accusation.  /&. 
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SPECIAL  FINDING. 
See  Practice,  3, 4. 

1.  Praetice.^A  failure  to  find  a  fact  for  a  party  having  the  burden  of 
proof  is  equivalent  to  a  finding  against  him.     Stumph  v.  Bauer ^  167 

2.  FracHce. — Answer, — Demurrer, — Harmless  Error. — ^A  plaintiff  can  not 
complain  of  the  overruling  of  his  demurrer  to  a  paragraph  of  answer^ 
where  the  special  finding  is  clearly  based  on  other  paragraphs,  and 
expressly  states  that  there  was  no  evidence  in  support  of  essential  al- 
legations therein.  Bidinger  v.  Bishop,  24d 

3.  Practice,— A  failure  of  a  jury  to  find  affirmatively  and  specifically  on 
a  matter  alleged  in  pleaaing  and  in  issue,  is  equivalent  to  a  finding 
agaiust  such  allegation.  Henderson  v.  Dickey,  264 

4.  Burden  of  Proof, — Verdict. — ^Where  there  are  several  issues,  and  the 
verdict  does  not  find'  at  all  upon  some  of  them,  but  the  finding  on 
the  others  is  definite,  the  verdict  is  to  be  taken  as  a  finding  against 
the  party  having  the  affirmative  of  the  issue,  as  to  the  issue  or  issues 
concerning  which  it  is  silent :  but  if  ^  on  other  issues  found  in  his  favor, 
the  successful  party  is  entitled  to  judgment,  a  venire  de  novo  should 
not  be  granted.  It  is  enough  if  one  vaSd  defence  to  the  entire  action 
is  found  in  the  defendant's  favor.  lb. 

5.  Facts.— ItOention.— Practice.— -It  is  the  office  of  a  special  finding  to 
state  the  facts,  and  not  the  evidence  of  the  facts;  and  a  statement  in 
the  finding  of  the  court  as  to  the  intention  of  a  testator  in  making 
pencil  marks  across  his  signature  to  his  will  is  a  statement  of  a  fact. 
The  statement  that  the  fact  is  inferred  from  other  facts  does  not  make 
the  conclusion  any  the  less  ^^a  finding  of  fact.* '    WoocfflU  v.  Patton,  576 

STATE  COMITY. 
See  Chattel  Mortgage,  1. 

STATUl^  CONSTRUED. 
See  Bastardy,  2;  Composition  Agreement,  4;  Criminal  Law,  10; 
Decedents'  Estates,  4,  5, 11 ;  Execution,  1,  2;  Gravel  Road, 
1;  Judgment,  14;  Liquor  Law,  5;  Redemption;  Will,  18. 

STATUTE  OF  FRAUDS. 
See  Contract,  5;  Trespass,  7. 

STATUTE  OF  LIMITATIONS. 
See  Decedents'  Estates,  9;  Guardian  and  Ward,  2;  Husband  and 

Wife,  9;  Pleading,  22. 

STREET. 
See  Negligence,  8;  Verdict,  8. 

STREET  COMMISSIONERS. 
See  Trespass,  4. 

SUMMONS. 
See  Attachment;  Countt  Commissioners,!;  Judgment,  16  to  19; 

Practice,  14. 

1.  Amendment.— Vniere  leave  to  amend  a  summons  Is  granted  during 
trial,  and  amendment  is  not  made  till  after  trial,  but  is  acted  upon  as 
though  it  had  been  made,  it  is  not  error  to  then  permit  such  amend- 
ment to  be  made.  Hellyer  v.  Bowser,  36 

2.  Defective  Complaint.— A  complaint  before  a  justice  of  thepeace,  de- 
fective because  entitled  in  the  firm  name  of  the  plaintiffs,  may  be 
cured  by  process,  amendment,  pleading  or  suggestion  of  record,  in 
which  the  names  are  all  properly  stated.  If  the  full  names  appear 
in  the  writ  and  in  the  title,  they  need  not  again  appear  in  the  com- 
plaint. Ih. 
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3.  i9ervtce.^Per8onal  service  of  a  summons  may  be  had  either  by  reading 
to  and  in  the  hearing  of  the  party  to  be  served,  or  by  leaving  a  copy 
at  his  iast  and  usual  place  of  residence.  HUe  v.  FiMetf  231 

4.  Same. — Sheriff^s  Betum.—How  far  Conclusive,— In  respect  to  the  jn- 
lisdiction  of  the  defendant's  person,  the  return  of  service  is  ooncm- 
sive,  but  it  does  not  estop  the  defendant  from  showing,  for  the  pur- 
pose of  setting  aside  the  default  and  being  admitted  to  plead,  that 
he  was  ignorant  of  the  service  and  of  the  fact  that  the  action  was 
pending.  Ih. 

%  5.  Same.— 2?06ortf.— In  actions  commencing  before  a  justice,  it  is  not 
necessary  to  copy  the  summons  in  the  record.    Mume  v.  Con/dmU^  599 

SUNDAY  LAW. 

1.  Sale  of  Cigars.— The  sale  of  cigars  on  Sunday,  in  the  usual  course  of 
the  seller's  business,  to  an  habitual  smoker  of  cigars,  is  a  violation  of 
the  Sunday  law.  MueUer  v.  The  StaU^  310 

2.  Same. — Hotel-Keeper. —A  hotel-keeper  may  not  keep  open  on  Sun- 
day a  stand,  bar  or  other  place,  for  the  purpose  of  general  sales  of 
cigars  or  tobacco  to  resident  customers  or  boarders,  nowever  it  may 
be  as  to  the  transient  guest,  who  had  no  opportunity  to  provide  for 
his  Sunday  wants.    Carver  v.  The  State,  69  Ind.  61,  disapproved.  Ih. 

3.  San%e.— Necessity  .—The  court  does  not  know  judicially,  \hat  smoking 
a  cigar,  by  one  who  has  acquired  the  habit,  is  a  necessity.  Ih. 

4.  ^ame.— The  word  ''necessity,"  as  used  in  the  Sunday  law,  does  not 
mean  an  absolute  or  physical  necessity,  but  a  moral  fitness  or  pro- 
priety of  the  work  or  labor  done,  under  the  circumstances  of  the  par^ 
ticular  case.  It  ought  to  be  an  unforeseen  necessity,  or  such  as  could 
not  reasonably  have  been  provided  against.  Ih. 

SUPERIOR  COURT. 
See  Practicb,  6, 10. 

SUPREME  COURT. 
See  Bill  of  Exceptions;  Contract,  3;  Criminal  Lavt,  4;  Habeas 
Corpus;  Husband  and  Wife,  6;  Judgment,  10;  Mechanic's 
Lien,  6;  New  Trial;  Promissory  Note,  11. 

1.  Fractice. — Transcript. — Appeal. — Dismissal. — ^Where  the  transcript  <rf 
the  record  is  not  certified  by  the  clerk  of  the  trial  court,  as  required 
by  section  558  of  the  code,  and  the  appellant  falls  to  remedy  such  de- 
fect within  a  reasonable  time,  allowed  him  by  the  Supreme  Court  for 
that  piu>pose  upon  his  motion,  the  cause  will  be  dismissed  under  rule 
36  of  the  Supreme  Court.  Jackson  v.  Van  Devender^  27 

2.  Evidence. — PracUce.—A  question  which  can  be  determined  as  well 
without  as  with  the  entire  evidence  may  properly  be  considered  by 
the  Supreme  Court.  Huston  v.  McCloskej/,  38 

3.  Appeal.— IvL  an  action  originating  before  a  justice  of  the  peace,  where 
the  facts  stated  In  the  complaint  affirmatively  show  that  the  amount 
in  controversy  does  not  exceed  fifty  dollars,  an  appeal  to  the  Supreme 
Court  will  be  dismissed,  notwithstanding  the  amount  laid  in  the 
prayer  of  the  complaint,  Breidert  v.  Krueger^  55 

4.  Instruction.— Exception.— Evidence.— Verdict.— Yfhere  appellants  ad- 
mit, that,  under  the  evidence  as  certified,  the  verdict  ouf  ht  not  to  be 
disturbed  If  the  instructions  were  correct,  and  no  excepnon  is  shown 
to  have  been  taken  to  any  of  them,  no  question  is  presented  to  the 
Supreme  Court.  Williams.y.  Pendleton^  etc.,  Turnpike  Co.j  87 

5.  Exceptions.— Instructions.— Evidence.— New  Trial.— BUI  of  Exceptions. 
—Instructions  and  evidence  complained  of  on  appeal  can  not  be  con- 
sidered, unless  the  record  shows  that  they  were  objected  to  at  the 
time  rulings  as  to  them  were  made.    A  statement  in  a  motion  for  a 
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new  trial  can  not  supply  the  want  of  an  exception  in  the  bill  of  ez- 
ceptions.  BeaUy  v.  Bartholomew^  ete.^  Hodetif,  91 

6.  Wagkt  of  Evidence.— The  Supreme  Ourt  will  not  disturb  a  verdict  on 
the  weight  or  conflict  of  evidence.  AbsTUre  v.  WUliamSf  97 

7.  Evidence.— Appeal, — ^Unless  all  the  evidence  is  in  the  record,  ques- 
tions involyinff  its  suMciency  to  sustain  a  finding  can  not  be  consid- 
ered on  appeal.  Cleaveland  v.  Vajen^  146 

S.  Practice. — Filing  Brief. — ^In  computing  the  sixty  davs'  time  allowed 
for  filing  a  brief,  when  the  sixtieth  day  f aUs  on  Sunday,  it  will  be  ex- 
cluded under  section  787  of  the  code.  Hague  v.  McClirUockf  203 

9.  Practice. — Instruction. — Failure  to  Give. — Waiver, — ^A  party  can  not  be 
heard  to  complain,  on  appeal,  of  the  failure  of  the  trial  court,  on  re- 
quest, to  instruct  on  a  puticular  point,  unless  an  instruction  covering 
such  omission  was  asked,  and  its  refusal  properly  excepted  to;  otJier- 
wise  any  objection  to  such  omission  is  waived.  Marks  v.  Jacobs^  21 6 

10.  New  Trial.— Newly-Discovered  Evidence.— Affidavit. — ^An  affidavit  in 
support  of  defendant's  motion  for  a  new  trial,  on  the  ground  of  new- 
ly-discovered evidence,  to  be  available  on  appeal,  must  be  made  a 
part  of  the  record  by  bill  of  exceptions.  Ih. 

11.  Practice.— Finding. ^Weighit  of  Evidence.— Where  the  evidence  tends 
to  support  the  findiog,  the  Supreme  Court  will  not  reverse  the  ju^- 
ment  upon  the  mere  weight  of  the  evidence.    TalboU  v.  Kennedy ^2s2 

12.  Evidence.— WUnesses.—The  Supreme  Court  can  not  disturb  a  judg- 
ment where  the  testimony,  if  believed,  is  sufficient  to  support  the  • 
finding,  as  it  is  the  province  of  the  trial  court  to  determine  the  credi- 
bility of  witnesses.  lb. 

13.  Practice. — Complaint, — ^Where  the  sufficiency  of  a  complaint  is  ques- 
tioned for  the  first  time  on  appeal,  it  will  be  sustained,  unless  aU  its 
paragraphs  are  bad.  lies  v.  Watson^  359 

14.  Practice. — Evidence. — Instruction.— Presumption.— Where  the  evidence 
is  not  in  the  record,  the  court  will  presume  that  instructions  asked 
and  refused  were  not  applicable  to  the  case  made  by  the  evidence. 

Shcifer  V.  Stinson,  374 

15.  Practice. — Beversal. — Second  Appeal.— li  a  cause  be  appealed  to  the 
Supreme  Court  and  the  judgment  reversed,  and  the  cause  remanded 
to  the  lower  court  for  a  new  trial,  and  a  second  appeal  be  taken,  it 
brings  up  for  review  and  decision  nothing  but  the  proceedings  sub- 
sequent to  the  reversal;  none  of  the  questions  which  were  oef ore 
the  court  and  decided  on  the  first  appeal  can  be  re-heard  or  re-exam- 
ined upon  a  second  appeal.  Test  v.  Larsh^  452 

16.  Judgment.— Verdict. — Objections  to  the  form  or  substance  of  a  ver- 
dict or  judgment  can  not  be  made  in  this  court,  unless  first  properly 
presented  to  the  circuit  court.  Floore  v.  Steigelmayer,  479 

17.  Conflicting  Evidence. — Preponderance. — ^The  Supreme  Court  will  not 
undertake  to  determine  the  preponderance  of  confiicting  evidence.  lb. 

18.  New  Trial. — ^Alleged  errors  of  law,  occurring  at  the  trial,  will  not  be 
considered,  nor  will  any  question  arising  thereunder  be  decided,  by 
the  Supreme  Court,  where  it  appears  that  the  supposed  errors  were 
not  assigned  as  causes  for  a  new  trial.         Stockwell  v.  Thomas^  506 

1ft  Interrogatories  to  Jury.— The  refusal  of  the  court  to  require  the  jury 
to  answer  Interrogatories,  if  erroneous,  is  error  of  law  occurring  at 
the  trial,  and,  as  such,  must  be  assigned  as  a  cause  for  a  new  trial,  in 
the  motion  therefor;  otherwise  it  will  present  no  question  for  the 
decision  of  the  Supreme  Court.  lb. 

20.  Weight  of  Evidence.— Verdict.— The  verdict  and  judgment  below  wUl 
not  be  disturbed  by  the  Supreme  Court,  on  the  mere  weight  of  the 
evidence.  Locke  v.  Falk^  520 
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21.  Interrogatories . — Presumption, — ^Where,  on  the  trial,  a  court  refuses  to 
submit  interrogatories  to  the  jury,  if,  on  appeal,  the  applicabill^  of 
such  interrogatories  to  any  material  portion  of  the  evidence  is  not  made 
apparent,  it  wiU  be  i)re8umed  that  the  court  did  not  err  in  refusing  to 
submit  them  to  the  jury.  Woodbum^  etc,^  Co,  v.  PhUbrookf  51 6 

22.  Rehearing,— Brief.— T!h&  granting  of  a  rehearing  puts  Uie  case  in  the 
same  condition  as  if  it  had  not  been  submitted,  and  where,  on  I2ie  sec- 
ond submission  of  a  cause,  the  brief  of  appellant  was  on  file,  the  cause 
win  not  be  dismissed  for  failure  to  file  a  brief  within  sixty  days  after 
the  original  submission.      First  NatH  Bank  v.  First  NatH  Bank^  561 

23.  J^xceptton^.— Questions  can  not  be  brought  to  the  Supreme  Court  npotk 
rulings  of  the  circuit  court  to  which  exceptions  were  not  saved. 

Kurtz  V.  Frankf  594: 
SURPKISE. 
See  Judgment,  14;  Practicb,  7. 

SURVEY. 
See  Riparian  Rights. 

TAXES. 

1.  Bankrupt, — 8ale. — Liea, — Treasurer  may  J57nforcc.— Where  one  bought 
yro^riv  of  a  bankrupt  firm  that  was  subject  to  the  lien  of  taxes 
charged  to  the  owners  in  the  county  in  which  it  was  situated,  not- 
withstanding the  sale,  the  lien  continued,  and  the  treasurer  was  au- 
thorized to  enforce  it  by  selling  Uie  property.        Mesker  v.  Kochj  68 

2.  Same. — Complaint  for  Injunction. — Insufficient  Grounds. — Partnership. 
Such  sale  can  not  be  enjoined  upon  complaint  of  the  purchaser  show- 
ing as  gi'ounds,  that  the  firm's  name  was  dropped  from  the  duplicate 
and  their  taxes  charged  to  him;  that  the  law  under  which  part  of  the 
taxes  were  assessea  had  been  repealed ;  that  he  has  sufficient  per- 
sonal  property  out  of  which  the  taxes  could  be  made ;  that  the  as- 
signee has  money  to  pay  them ;  that,  when  he  bought,  the  duplicate 
had  been  returned  delinquent;  and  that,  when  he  bought,  the  firm 
had  sufficient  other  personal  property  out  of  which  the  taxes  could 
have  been  made. 

In  such  case,  an  assessment  in  the  name  of  the  purchaser  would 
have  been  valid. 

An  injunction  can  not  be  granted  if  any  of  the  taxes  assessed  are 
legal  and  remain  unpaid. 

The  treasurer  may  not  sell  the  purchaser's  other  property  for  taxes 
charged  to  the  firm. 

The  State  may,  but  is  not  bound  to,  follow  funds  into  a  bankrupt 
court  for  the  payment  of  taxes. 

Taxes,  once  a  lien  upon  property,  under  section  170, 1  R.  S.  1876, 
p.  114,  continue  a  lien  until  paid,  and  the  return  of  the  duplicate  in 
no  manner  impairs  it. 

The  failure  to  collect  the  taxes  out  of  other  property  of  the  firm 
did  not  divest  the  lien.  lb. 

3.  Lien  of  .—/Sale  for.—Sheriff^s  Sale.— Tender.— Mortgage.— Pleading.— 
Under  section  170  of  the  assessment  law,  all  property,  real  and  per- 
sonal, is  liable  for  all  taxes,  penalties,  interest  and  costs  chaqi^ed 
against  the  owner,  and  no  partial  payment  thereof  will  dischai^  or 
release  anv  portion  of  such  property,  notwithstanding  any  safe  or 
transfer  of  the  same ;  and  a  purchaser  of  real  estate  at  sherifTs  sale 
in  pursuance  of  a  decree  of  foreclosure  of  a  mortgage  can  not  enjoin 
the  treasurer  of  the  county  from  selling  such  real  estate  for  delin- 
quent taxes,  which  were  a  Hen  on  such  real  estate  when  in  the  hands 
of  the  original  moitgagor,  until  all  taxes  rightfully  a  lien  on  the  same 
are  fully  tendered  or  paid,  notwithstanding  the  original  mortgagor 
may  have  personal  and  other  property  in  such  county,  sufficient  to 
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fully  satisfy  such  deliaquency,  and  a  complaint  to  enjoin  the  collec- 
tion of  such  taxes  is  insufficient  on  demurrer  without  an  allegatioa 
tliat  such  taxes  have  been  fully  tendered  or  paid. 

Mnard  v.  Nordyke^  130 

TENANCY  m  COMMON. 
See  Pleading  4  to  6. 

TENDER. 
See  Contract,  6;  Taxes,  3. 

TIME. 
See  Bill  of  Exceptions,  1,  9, 10, 11;  Supbeme  Ooubt,  8. 

TOWN. 
See  CouNTT  Commissioners,  3, 4;  Trespass,  4. 

TRESPASS. 
See  Criminal  Law,  1. 

1.  Highway, — Dedication, — Obstructions, — Answer. — In  an  action  for  tres- 
pass in  tearing  down  and  removing  portions  of  a  fence  enclosing  land, 
an  answer,  that  the  ground  was  for  twenty  (or  fifty)  years  past  a  pub- 
lic highway,  dedicated  to  and  used  by  the  public  as  such,  that  plain- 
tiffs entered  upon  it  and  built  a  fence  across  it,  thereby  obstructing  it, 
and  that  the  defendants,  as  citizens  and  residents  of  the  township,, 
entered  upon  it  and  tore  down  so  much  of  the  fences  as  obstructed  the 
highway,  and  did  no  more  thereby  than  was  necessary  to  remove  the 
obstructions,  is  insufficient  on  demurrer.        Bidinger  v.  Bishop,  244 

2.  Same, — Marshal, — ^In  such  action,  a  further  answer,  that  the  ground 
was  an  alley  in  an  incorporated  town,  that  the  fence  obstructed  pub- 
lic travel  thereon,  and  that  defendants,  as  marshal  and  deputy  marshal 
of  the  town,  by  an  order  of  the  board  of  councilmen  of  said  town, 
removed  the  fences,  contains  no  defence  on  demurrer.  lb. 

3.  Same, — Abatement  of  Nuisance. — ^An  individual,  suffering  no  inconve- 
nience by  the  obstruction  of  a  highway,  can  not  right  the  supposed 
wrongs  of  the  public  vi  et  armis;  out  the  public  must  proceed  by  its 

E roper  officers  to  remove  the  obstruction  or  punish  the  party  erect- 
ig  it.  lb. 

4.  Same.— 'Towns.— Street  Commissioner.— MarsJial.— Under  the  ninth 
clause  of  section  22, 1  R.  S.  1876.  p.  878,  the  marshal  may  be,  but  the 
street  commissioner  is,  the  appropriate  officer  to  execute  orders  of 
the  boai'd  of  trustees  of  a  town.  Under  the  general  law  for  the  in- 
corporation of  towns,  there  can  be  no  such  body  as  a  board  of  coun- 
cUmen.  lb. 

6.  Same, — Evidence.— Easement. — On  trial  of  such  action,  the  evidence 
showine  that  plaintiffs,  as  trustees  of  a  church,  were  the  owners  in 
fee  of  me  real  estate  over  which  the  easement  of  the  alleged  high- 
way was  claimed,  and  that  it  was  a  part  of  the  church-yaro,  between 
a  turnpike  in  front  and  the  end  of  a  street  abutting  on  a  cemetery 
behind  the  church,  it  was  error  for  the  court  to  reject  evidence  'that 
a  board  fence  across  the  alleged  alley  was  erected  for  the  purpose  of 
closing  up  the  way  and  to  enable  the  church  to  hold  her  property.  lb. 

6v  Same. — Intention  to  Dedicate, — The  intention  to  dedicate  or  not  to 
dedicate,  on  the  part  of  the  owner  of  land,  is  a  prime  element  in  de- 
termining whether  there  has  in  fact  been  a  dedication.  In  such  case, 
evidence  of  obstructions  by  fencing  up  the  way,  and  of  the  payment 
of  money  by  occupants  of  adjoining  land,  for  its  use  as  a  private  way, 
is  admissible  to  rebut  evidence  of  its  dedication  to  public  uses  as  a 
highway.  lb, 

7.  Same.— Statute  of  Frauds,— The  statute  of  frauds  has  no  application 
to  an  executed  contract  for  the  use  of  such  ground  as  a  private 
way.  /&• 


652  INDEX. 

3.  De  Bonit  AgportatU.^Etuiband  and  Wffe.—Wife^s  Torts.-^oint  Lia- 
bilUy. ^Pleading, — ^Where  a  husband  and  wife,  and  other  persons,  are 
sued  Xor  the  wrongful  taking  and  conversion  of  plaintiff^s  money,  tb» 
wife's  separate  answer,  setting  up  simply  her  coverture,  in  bar  of  the 
action,  is  bad  on  demurrer  thereto  for  the  want  of  sufficient  facts. 
For,  in  such  a  case,  the  husband  and  wife  are  jointly  liable  for  Hie 
wife's  tort;  and  the  wife's  answer  of  her  coverture  will  be  insuffi- 
cient, on  demurrer,  in  the  absence  of  an  allegation  that  she  commit- 
ted the  alleged  tort  in  company  with,  or  by  the  order  of,  her  husband. 

StodcweU  V.  Thomas,  506 
TRANSCRIPT. 
See  Evidence,  19. 

TRIAL. 
See  Bastardy,  1 ;  Practice,  7, 12. 

TRUST  AND  TRUSTEE. 
See  Composition  Agreement,  2, 4 ;  Decedents'  Estates,  12 ;  Frauik 

ULENT  Conveyance,  2;  Redemption,  2. 

1.  Conveyance, — Husband  and  Wife. — Tnist  Property  can  not  be  Sold  on 
Judfftnent  Against  Tnistee.^Injunction,— Where  a  husband  and  wife 
convey  land  to  a  person  without  other  consideration  than  his  promise 
to  immediately  reconvey  it  to  the  wife,  such  person  will  hold  the 
land  in  trust  for  the  wife,  and  his  prior  judgment  creditors  can  not, 
after  he  has  reconveyed  the  land  to  the  wife  in  pursuance  of  his  prom- 
ise, sell  it  as  his  property  under  executions  issued  on  their  judg- 
ments; and  such  a  sale  may  be  enjoined.         Cox  v.  Amsmann^  210 

2.  Same. — Equity, — Constructive  Thrust. — Parol  Evidence, — In  such  case, 
eauitv  creates  a  constructive  trust  not  within  the  statute  of  frauds, 
which  may  be  established  by  parol  evidence.  /&• 

TURNPIKE. 
See  Promissory  Note,  9. 

VARIANCE.^ 
See  Pleading^,  11 ;  Slander,  5. 

VENDOR  AND  PURCHASER. 
8ee  Contract,  5, 6,  7;  Conveyance;  Deed,  1  to  4;  Fraud;  Fraud* 

ULENT  Conveyance;  Novation. 

VENIRE  DE  NOVO. 
See  Special  Finding,  4;  Verdict,  3. 

1.  Practice,— Defective  Verdicl,—U  a  verdict  be  defective,  a  vemire  de  now 
is  tiie  proper  remedy.  Merritt  v.  Pearson^  44 

2.  Verdict,— To  authorize  a  venire  de  novOf  the  verdict  must  be  so  defecN 
live  that  judgment  can  not  be  rendered.      Henderson  v.  Dtckey,  264 

VERDICT. 
See  Bill  of  Exceptions,  7, 12;  Contract,  3:  Instruction,  2;  Judg- 
ment, 10;  Liquor  Law,  1 ;  Mechanic's  Lien,  8;  New  Trial,  2; 
Pleading,  18;  Practice,  1, 3, 11;  Special  Finding,  4;  Supreme 
Court,  4, 16, 20;  Venire  de  Novo. 

1.  Special  Verdict, — Fact  not  Found, — Burden  of  Proof, — Antwer. — PraO" 
tice,—lt  is  not  a  valid  objection  to  a  special  verdict,  tliat  it  does  not 
find  either  way  upon  an  allegation  of  a  special  answer,  as  only  the 
facts  proved  need  be  stated ;  and  all  issues  not  determined  by  the 
facts  found  must  be  regarded  as  not  sustained  by  the  party  having 
the  burden  of  proof.  Jones  v.  BcUrd,  1 64 

2.  Same,— yew  TVial.— If  there  was  proof  of  a  fact  not  found,  the  rem- 
edy is  by  a  motion  for  a  new  trial.  lb, 

3.  Same.— Venire  de  Novo.—U  a  verdict,  instead  of  a  fact  found,  states 
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only  matter  of  evidence  in  relation  to  it,  the  remedy  is  by  a  motion 
for  a  venire  de  novo,  Jb. 

4m  A  failure  to  find  a  fact  alleged  to  have  been  in  evidence,  but  not  em- 
braced within  the  issues  made  by  the  pleadings,  does  not  render  the 
verdict  defective.  Juenderson  v.  Dickey y 2 64 

6.  Same.'-Mental  Incapacity. --The  phrases  <*of  weak  mind  and  feeble 
understanding^^  and  ^^leeble  intellect  and  unsound  judgment'^  mean 
substantially  the  same  thing.  There  is  not  sufficient  difference  be> 
tween  them  to  vitiate  a  judgment.  Ib^ 

6.  Inconsistent  Defences. — A  general  verdict  in  favor  of  a  defendant,  who 
has  pleaded  inconsistent  defences,  is  good .  Floore  v.  Steigelmayer,  4  79 

7.  Answers  to  Interrogatories. — Evidence. — ^The  general  verdict  must  pre- 
vail,  if  reconcilable  with  the  answers  to  interrogatories  upon  any 
state  of  facts  provable  under  the  issues  in  the  case ;  what  was  in  fact 
proven  is  immaterial.  Stevens  v.  The  City  of  Logansporty  498' 

8.  City.— Defective  Street. —Bemote  and  Proximate  Gause.-^ContriJbutory 
Fault. — In  an  action  for  damages  against  a  city  for  injury  received 
by  falling  into  a  dangerous  excavation  in  a  street  negligently  per- 
mitted by  the  city  to  remain  unguarded,  a  special  finding  by  the 
Jury,  *Hiiat  in  the  night  time,  when  it  was  too  dark  to  see  the  street 
where  the  iniury  occurred,  the  plaintiff,  not  being  familiar  with  the 
locality,  made  a  rapid  succession  of  long  steps  or  leaps,  of  from  six 
to  ten  feet  each,  in  crossing  the  street  or  road,  alighting  in  the  ditch 
and'  thereby  causing  the  injury,^'  is  not  inconsistent  with  a  general 
verdict  for  plaintiff.  lb. 

9.  Same. — Question  of  jPa<^.— -Whether  upon  the  facts  specially  found, 
the  plaintiff  was  in  fault,  was  a  question  of  fact  to  be  determined  la 
the  ught  of  all  the  circumstances ;  and  the  fact  is  determined  by  the 
general  verdict  in  plaintiff's  favor.  /&» 

VOLUNTARY  ASSIGNMENT. 
See  Composition  Agreement,  2  to  4. 

1.  Omission  of  Property  of  Trifling  Value.— An  insolvent  debtor's  assign- 
ment of  his  property  under  section  1.  1  R.  S.  1876,  p.  142,  is  not 
fraudulent  and  void  because  of  the  unintentional  omission  of  por- 
tions of  the  debtor's  property  of  trifing  value,  if  it  embraces  substan- 
tially all  of  the  debtor's  property.  Krug  v.  McQUliardy  28 

2.  Same.— General  Assignment.— All  assignments  under  such  statute 
must  be  genend.  -f^- 

3.  Same.— Supplemental  Assignment.— The  filing  of  a  «*supplemental  as- 
signment," containing  property  unintentionally  omitted  from  the 
original  assignment,  does  not  carry  forward  the  date  of  its  taking 
effect.  I^* 

VOLUNTARY  CONVEYANCE 
See  Fraudulent  Conveyance. 

VOLUNTARY  PAYMENT. 
See  Decedents'  Estates,  3. 

WAIVER. 

fioe  Cbxmxsjll  Law,  3;  Decedents'  Estates,  6,  6;  Instruction,  7; 

Pleading,  20;  Practice,  10, 12;  Supreme  Court,  9. 

WEIGHT  OP  EVIDENCE. 
See  Supreme  Court,  6, 11, 20. 

yriDOW. 
See  Decedents'  Estates,  5, 6. 
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WELL. 
See  Dbcedents^  Estates,  5  to  7;  Deed,  5;  HusBAin>  and  Wife,  5. 

1.  TiUe.—lksceat.'-'Demse, — Where  a  will  devises  to  the  heir  at  Law  pre- 
cisely the  same  estate  that  he  would  take  by  descent,  his  title  by  descent 
will  have  precedence  of  his  title  by  devise.  Davidson  v.  Koehierj398 

2.  Same . — Life-Estate, — Vested  Bemainder. — Heir. — ^The  will  of  a  testator 
directed  that  the  use  and  occupation  and  the  rents  and  profits  ot  cer- 
tain real  estate  should  be  allowed  and  paid  over  to  his  wife  during' 
her  natural  life,  for  her  support  and  the  support  and  education  of  his 
minor  son,  and  that  after  her  death,  and  after  the  son  should  become 
of  fuU  SLse,  the  land  ^^sball  then  be  divided  among  my  children  t^ea 
living,  share  and  share  alike.*' 

Seldf  that  on  the  testator's  death  in  1844,  his  wife  took  a  life-estate  in 
the  land  under  the  will  and  his  children  a  vested  remainder. 

Heldj  also,  that,  as  his  children  were  devised  exactly  the  same  estate  in 
the  land  that  they  would  have  taken  by  descent,  they  took  the  estate 
by  descent  under  the  law,  and  not  by  purchase  under  the  will.     lb. 

5,  Same, — Constitutional  Law, — Jurisdiction. — Quardian^s  Sale.  —  Under 
the  constitution  of  1816,  the  ^^act  for  the  relief  of  the  estate  of  Noah 
Noble,  deceased,"  was  constitutional  and  valid,  and  conferred  juris- 

^  diction  upon  the  Probate  Court  of  Marion  county  to  order  the  sale  of 
any  part  of  the  real  estate  named  in  said  act,  pursuant  to  its  provi- 
sions, upon  the  petition  of  the  legal  guardian  of  a  minor  heir  of  such 
decedent,  and  upon  the  consent  of  the  parties  named  in  the  act.    lb, 

4.  Same. — Guardian  and  Ward. — Beal  Estate, — Independently  of  such 
special  act,  the  guardian  of  such  minor  might  have  obtained  an 
order  authorizing  him  to  sell  the  estate  of  his  ward  under  and  pursu- 
ant to  the  provisions  of  article  4,  chapter  35,  R.  S.  1843.  lb, 

6,  Same, — Special  Act  Construed,— Petition, — Process, — ^The  proceedin|[;s 
for  the  sale  of  the  real  estate  of  such  minor  under  such  special  act 
were  not  contrary  to  the  provisions  of  such  will,  nor  contrary  to  the 
general  statutes,  except  as  the  same  were  modified  by  such  act,  and 
under  it  no  verification  of  the  petition  of  the  guardian  was  required, 
and  no  process  necessary  to  be  issued  against  the  defendants.       Xb, 

6.  Same. — Failure  of  Testamentary  Guardian  to  Qualify. — ^Where  the  tes- 
tamentary guardian  of  a  minor  fails  or  refuses  to  qualify,  it  is  Uie 
duty  of  the  court  to  appoint  another  person  as  guardian,  lb, 

7.  Same. — Appearance, — Written  Consent. — Date. — Such  special  act  did 
not  require  that  the  parties,  whose  consent  should  be  given  to  the 
sale,  should  appear  either  in  person  or  by  attorney  to  the  petition  of 
the  guardian,  and  their  wTitten  consent  filed  in  the  cause,  that  tbe 
court  might  make  the  order  for  the  sale  of  the  real  estate,  was  a  compli- 
ance with  the  act,  and  it  was  immaterial  that  such  consent  was  dated 
twenty  days  prior  to  the  filing  of  the  petition,  and  it  was  not  necessary 
that  it  should  be  attached  to  or  made  a  part  of  the  petition,       lb, 

8.  Same, — Sale  Bond, — Executor, — Guardian. — Commissioner.— The  sale 
of  the  real  estate  by  order  of  the  Probate  Court  of  Marion  county 
under  such  act  was  not  void  for  the  reason  that  no  sale  bond  was 
filed  by  the  executors  of  the  estate  or  the  guardian  of  the  ward  inter- 
ested in  such  estate  before  the  entering  of  the  order  of  sale;  but  the 
order  of  the  court  confeiTed  upon  the  commissioners  appointed  there- 
in full  authority  to  sell  the  real  estate  in  the  manner,  upon  the  terms 
and  for  the  purposes  expressed  in  such  special  act  and  prescribed  by 
the  order  of  the  court.  lb. 

9.  Same. — Bond  of  Commissioner. — Evidence, — ^The  bond  of  the  commis- 
sioner appointed  to  sell  such  real  estate,  conditioned  for  the  faithful 
performance  of  his  trust,  was  material,  and  properly  admitted  in  evi- 
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deuce  in  an  action  to  recover  the  real  estate  sold  under  such  act  and 
order.  lb. 

10.  Same,  — Married  Woman, — Consent. — Parties. — Husband  and  Wife.  — 
Under  said  special  act,  an  heir  of  the  estate,  and  a  married  woman, 
was  authorized  and  empowered  to  give  her  consent  with  her  husband 
to  the  order  of  the  court  for  the  sale  of  the  real  estate;  and  it  was  not 
necessary  that  her  children  should  be  made  parties  to  the  proceed- 
ings by  the  guardian  for  such  order.  lb. 

11.  Same. — Act  Unrepealed. —The  act  authorizing  such  special  proceed- 
ings was  not  repealed  by  the  provisions  of  ue  constitution  of  1851, 
nor  by  the  statutes  of  1852.  Jb. 

12.  Same.^  Constitutional  Law . — Local  Law . — Sections  22  and  23  of  articl e 
4  of  the  constitution  of  1851  were  prospective  in  their  terms,  and  did 
not  affect  past  local  or  special' laws  then  in  force.  lb. 

13.  Same. — Probate  and  Common  Pleas  Court. — Commissioner. — ^The  pro- 
ceeding in  the  probate  court,  under  such  special  act,  was  not  discon- 
tinued by  the  abolition  of  such  court  by  the  statutes  of  1852,  but  by 
the  act  of  January  14th,  1853,  Acts  1853,  p.  38,  was  transferred  to  the 
Court  of  Common  Pleas  of  Marion  County,  and  the  commissioner  of 
the  probate  court  cod  tinned  so  to  be  in  the  common  pleas  coiu't.  lb. 

14.  Same. — Proceeding  in  Bern. — Jurisdiction.  —  Parties. — Abatement. — 
Sales  by  Commissioner. — Title  of  Grantees, — ^The  proceeding  under 
such  act  was  in  rem  and  not  in  personam^  and,  after  the  requisite  pe- 
tition and  consent  had  been  presented,  the  court  acquired  jurisdic- 
tion of  the  specific  property,  and  thereafter,  without  reganl  to  the 
parties  named,  the  court  had  power,  and  it  became  its  duty  to  cause 
the  property  to  be  sold  for  the  purposes  specified  in  the  special  act, 
and  the  death  or  resignation  of  a  person  originating  or  appearine  in 
such  proceeding  did  not  necessarily  abate  or  render  the  proceemng 
void,  nor  the  sales  made  invalid,  nor  prevent  the  commissioner  from 
thereafter  executing  valid  deeds  in  confirmation  of  such  sales,  nor 
defeat  or  impair  the  titles  of  the  grantees  therein,  or  those  claiming 
under  them  as  between  them  and  the  parties  to  such  proceedings.  lb. 

16.  Same. — Confirmation  of  Sale. — Under  said  act,  no  confirmation  of  the 
sales  by  the  court  was  requisite  or  necessary  to  the  validity  of  such 
sales,  or  to  the  validity  of  the  deeds  executed  by  the  commissioner.  lb. 

16.  Bequest  for  Life  with  Bemainder  Over. — Possession  of  Personal  Estate. — 
Where,  in  a  will,  there  is  a  general  bequest  of  the  residue  of  the  testa- 
tor's estate,  both  real  and  personal,  for  the  life  of  a  legatee,  with  re- 
mainder over,  such  legatee  is  not  entitled  to  the  possession  of  the 
personal  estate,  but  the  same  shall  bef'  invested  by  the  executor  or 
administrator,  with  the  will  annexed,  under  the  direction  of  the 
court,  and  the  interest  or  income  paid  to  the  legatee  for  life. 

Brannock  v.  Stocker,  558 

17.  Bevocation  of. — In  order  that  there  should  be  a  valid  revocation  of  a 
will,  there,  must  be  the  concurrence  of  the  intention  to  revoke  and 
the  act  manifesting  the  intention,  and  the  act  must  be  such  as  the 
statute  recognizes  as  a  proper  manifestation  of  the  intention  to  re- 
voke. Wooc{/ill  V.  Patton^  575 

18.  Mutilation.— Erasure. Statute  Construed. — ^Under  section  19  of  the  act 
in  relation  to  wills,  2  R.  S.  1876,  p.  570,  the  erasure  by  a  testator  of 
his  signature  to  a  will,  designedly  and  deliberately  made,  accompa- 
nied by  the  intention  to  revoke,  must  be  deemed  a  destruction  of  the 
will,  and  the  purposely  drawing  a  pencil,  or  other  implement  which 
erases,  cancels  or  obliterates,  over  the  signature  to  a  will  by  the 
maker,  must  be  deemed  to  constitute  such  a  mutilation  as  takes  from 
the  instrument  an  element  essential  to  its  validity,  and  is  therefore  a 
revocation  thereof.  lb. 
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WITNESS. 

See  Cbimimal  Law,  6;  Dbcsdsnts'  Estates,  8;  EviDEirOB,  6, 6, 13, 

14, 16, 18;  Practice,  8;  Supbemk  Goubt,  12. 

WBIT  OF  ASSESSMENT  OF  DAMAGES. 
See  Estoppel,  4. 

WKITTEN  INSTRUMENT. 
See  Bill  of  Exceptions,  8. 

1.  CtnUraet.—MiaUike.— Where  parties  oommit  their  agreement  to  writ- 
ing, the  written  instmment  is  considered  as  correctly  expressing  aU 
the  terms  of  the  contract  unless  a  mistake  therein  be  shown  by  the 
putv  alleging  that  the  agreement  is  not  properly  expressed  by  the 
writing.  Bobbiju  v.  Magee^  381 

2.  Agreement  between  Debtor  and  Creditors.— U  a  written  a«preement  be- 
tween a  debtor  and  his  creditors  as  to  the  delivery  of  a  deed  exe- 
cuted by  him  for  his  and  their  benefit,  and  in  the  hands  of  a  depos- 
itary, correctly  expressed  the  contract  of  the  parties,  the  debtor 
coula  not  render  the  terms  ineffective  by  instructions  piiviKtely  given 
such  depositary.  lb. 


END  OF  VOL.  76. 
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WITNESS. 

See  Cbiminal  Law,  6;  Decedents'  Estates,  8;  Eyidengs,  5, 6, 13, 

14, 16, 18;  Practice,  8;  Sufbsme  Court,  12. 

WBIT  OP  ASSESSMENT  OP  DAMAGES. 
See  Estoppel,  4. 

WBITTEN  INSTRUMENT. 
See  Bill  of  Exceptions,  8. 

1.  Contract— 3fZstaJI:6.— Where  parties  commit  their  agreement  to  writ- 
ing, the  written  instrument  is  considered  as  correctly  expresring  aU 
the  terms  of  the  contract  unless  a  mistake  therein  be  shown  by  the 
party  alleging  that  the  agreement  is  not  properly  expressed  by  the 
wridng.  Bobbins  v.  MageCf  381 

2.  AgreemerU  between  Debtor  and  CredUora.-^Ji  a  written  agreement  be- 
tween a  debtor  and  his  creditors  as  to  the  delivery  of  a  deed  exe- 
cuted by  him  for  his  and  their  benefit,  and  in  the  hands  of  a  depos- 
itary, correctly  expressed  the  contract  of  the  parties,  the  deotor 
could  not  render  the  terms  ineffective  by  instructions  privately  given 
such  depositary.  lb. 


END  OF  VOL.  76. 
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